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INTRODUCTION

The terms under which federal land patented to Native
Americans is taxable by state and local governments traditionally
have been determined by treaty and by federal legislation. The
process of distributing land to Native Americans has almost always
been accompanied by a tax moratorium, but the length and scope
of the moratorium has varied. Often the power of a state to tax
has been linked to the power of the individual Indian owner to
sell land patented to him.* In many cases, state or local govern-
ments have been permitted to tax a leasehold estate but not the
underlying fee during the period the land has been held in trust.?
The duration of the moratorium has varied, but historically the
expiration of the moratorium has been linked to the massive

4+ An earlier version of this Article was prepared as a study for the Joint
Federal-State Land Use Planning Commission for Alaska. The authors would
like to thank the numerous persons who advised the authors in the preparation of
this article. In particular, the authors wish to acknowledge the assistance of
Edward Burton and Barry Jackson of the Alaska Bar, and Professor Richard Max-
well of the UCLA School of Law.
*  Professor of Law, UCLA School of Law.
** Third-year student, UCLA School of Law.
**% Third-year student, UCLA School of Law.
1. See, e.g., 25 U.S.C. § 348 (1970).
2. See, e.g., Agua Caliente Band of Mission Indians v. County of Riverside,
442 F.2d 1184 (9th Cir. 1971), cert. denied, 405 U.S. 933 (1972); Oklahoma
Tax Comm’n v. Texas Co., 336 U.S. 342- (1949); cf. United States v. City of
Detroit, 355 U.S. 466 (1957).
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movement of land or interests in lands from Indian to non-Indian
hands.?

The Alaska Native Claims Settlement Act! contains an un-
usual tax provision. Section 21(d) of the Act provides:
Real property interests conveyed, pursuant to this chapter, to
a Native individual, Native group, or Village or Regional Cor-
poration which are not developed or leased to third parties
shall be exempt from State and local real property taxes for a
period of twenty years after December 18, 1971: Provided,
That municipal taxes, local real property taxes, or local as-
sessments may be imposed upon leased or developed real
property within the jurisdiction of any governmental unit
under the laws of the State: Provided further, That easements,
rights-of-way, leaseholds, and similar interests in such real
property may be taxed in accordance with State or local
law. All rents, royalties, profits, and other revenues or pro-
ceeds derived from such property interests shall be taxable
to the same extent as such revenues or proceeds are taxable
A when received by a non-Native individual or corporation.’

In a long and detailed act, this exemption language takes up only
a few lines. Yet it has within it enough pitfalls and conundrums
to concern the Natives as well as the state and local governments
for as long as the exemption endures. First, the exemption period
is unusually short within the tradition of individually held Indian
land.® As a result, the level of apprehension over potential tax
liabilities is quite high among the Natives who will have lands pat-
ented to them under the Act. Second, the not too distant termi-
nation of the exemption, when coupled with unanticipated delays
in the patenting of land to those Native entities authorized to re-
ceive them under the Act,” has affected Native strategies with re-
spect to land use. There is a shorter period of time than origi-
nally planned during which to build the expertise and funds nec-
essary to meet tax obligations that might be imposed. Third, the
exemption in ANCSA is not tied to a prohibition on alienation
of the land, but rather to a prohibition on the sale of stock in Na-
tive Corporations that receive the land.® In the past, the tax ex-

3. See F. CoHEN, FEDERAL INDIAN LAw 25 (Univ. N. Mex. reprint undated).
See also notes 87-88 & accompanying text infra.

4. 43 US.C. §§ 1601 et seq. (Supp. 1975) [hereinafter cited as ANCSA].

5. 43 US.C. § 1620(d) (Supp. 1975). ' '

6. Under the General Allotment Act, 24 Stat. 388 (1887), as amended, 25
US.C. §§ 331-58 (1970), allottees were assured that their land would remain
tax exempt for at least 25 years. 25 U.S.C. § 348 (1970). The President is
empowered to extend the trust period—with its tax exemption—at his discretion.
In practice, trust periods have frequently been extended. See, e.g., Exec. Order
10191, 15 Fed. Reg. 8889 (1950); see also, United States v. Gilbertson, 111 F.2d
978 (7th Cir. 1940).

7. See note 19 infra.

8. ANCSA, §% 7-8, 43 U.S.C. §§ 1606-07 (Supp. 1975).
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emption of Indian land held in trust has been extended merely
by prolonging the trust period.® But any change in the form or
period of the Alaskan exemption is likely to alter significantly the
basic structure of the institutions receiving land under the Act.
Fourth, the exemption provision, though brief, is composed of suf-
ficient amblgult.les and possible inconsistencies so that dlffloultles
are bound to arise in its administration.

How Section 21(d) is interpreted may affect the tax strate-
gies of the state as well as those of the local governments. It may
lead to the establishment of more local taxing authorities in the
state or to a curb on the expansion of the number of local govern-
ments. Varied interpretations of the provision will have an impact
on land use planning in the state.” Since the vast majority of pri-
vately held land will be in Native hands for:the foreseeable future,
Section 21(d) is an mtegral part of the constramts on state and
local tax policy.?

Because the exemption is such a critical part of ANCSA and
because it has important implications for the financing of both Na-
tive Corporate and government activities, a study of the provision
is essential. The effort here is to provide a textual analysis of
the statute in the context of possible legislative goals, and to sug-
gest how varying interpretations accommodate those objectives.
Attention is given to how the varying interpretations may influence
Native Corporate behavior with respect to the affected lands. After
attempting to place the tax-related impact of the Act on Corporate
behavior in the context of other influences on land management and
use, this Article will discuss strategies for improved administration
of the exemption and possible alternative approaches to achieve the
apparent ob]ectlves of the exemptxon '

I LEGISLATIVE GOALS

The sparse legislative history of Section 21(d) prov1des little
guidance regarding Congress’ perceptlon of the property ‘tax’ ex-

9. See, e.g., 25 US.C. §§ 348, 391 (1970)° (patents to be held m trust and
continuance of restrictions 6n ahenatlon in patent).

10. One difference between ANCSA and its- predecessors is the predommant
emphasis in the Act on land use planmng, prlmanly in Section 17, 43 U.S.C.
§ 1616 (Supp. 1975). The Act in “general seeks to ‘harmonize’ state, federal and
Native interests to take into account the imipact of the settlement on land use
patterns within the state.” Whether consciouisly planned or not, the exemption
will affect the way in which the settlement inflilences land use decisions. After
the conveyances are made under’ the Act, the federal government will retain ap-
proximately 61 percent of the land in Alaska, the state will own 28 percent,
while the remaining private ownership will be less than 1 percent. In view of
the substantial land holdings of the Native Corporations, the manner in which
the Native Corporations manage and develop their lands becomes of great state-
wide significance. The exemption of Section 21(d) may be perceived as lessemng
the pressure toward “premature” development.
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emption for ANCSA-conveyed lands. There are only four ver-
sions and few formal comments from which analytical implications
can be drawn.’* The drafts had two basic areas of variation: the
duration of the exemption and the nature of the tax-exempt in-
terest in land, including the type of government entity authorized
to tax. One House bill included no limit on the duration of the .
exemption.’> Other proposals contained fifty yearl“’ and twelve
year'* periods. The twenty year period adopted in the Act15 ap-
pears to be a brokered compromise.

The other area of important variation involved the nature of
land use exempted and the type of government authorized to im-
pose a tax. S. 835¢ contained a very broad exemption for all
lands conveyed under the Act, with no trigger for terminating the
exemption based on either the development of the land use or
the existence of a leasehold interest. In this sense, the exemption
would have been much like the exemption that exists under Public
Law 280, where states have jurisdiction to tax the leasehold inter-
est but not the underlying estate.!” Only a Native Village organ-
ized as a governmental unit under the laws of Alaska could have
taxed the underlying fee and it could have taxed only individually
owned land.*® '

The final version includes language terminating the exemp-
tion where land is developed or leased and broadening the range
of governmental entities with taxing authority to include any gov-

11. S. 35, 92nd Cong., 1st Sess. § 27(f) (Jan. 25, 1971), amended S. 35, 92nd
Cong., Ist Sess. § 27(f) (Oct. 21, 1971); S. 835, 92nd Cong., 1st Sess. § 18(c)
(Feb. 17, 1971); HR. 7039, 92nd Cong., 1st Sess. § 18(c) (Mar. 31, 1971);
S. Rep. No. 92-405 (Oct. 21, 1971). '

12. H.R. 7039, 92nd Cong., 1st Sess. § 18(c) (Mar. 31, 1971).

13. S. 835, 92nd Cong., 1st Sess. § 18(c) (Feb. 17, 1971).

14. S. 35, 92nd Cong., 1st Sess. (Jan. 25, 1971).

15. ANCSA, § 21(d), 43 U.S.C. § 1620(d) (Supp. 1975).

16. S. 835, 92nd Cong., 1st Sess. § 18(c) (Feb. 17, 1971).

17. Pub. L. 280, Act of Aug. 15, 1953, ch. 505, 67 Stat. 588 (now codified,
as amended, in scattered sections of 18, 25 U.S.C.). Public Law 280 permits
states to assume limited civil and criminal jurisdiction over Indian reservations.
See generally Goldberg, Public Law 280: The Limits of State Jurisdiction over
Reservation Indians, 22 UCLA L. Rev. 535 (1975).

The language “under the laws of the State” presents further problems of exe-
gesis. First, does this clause refer to the local jurisdiction unit, i.e., that the
jurisdiction has to be duly created under the laws of the state? Or does it mean
that the local taxes may be imposed only “under the laws of the State?” If
the clause has the latter meaning, did Congress intend that there must be specific
state legislation authorizing the imposition of local taxes upon Native land con-
veyed pursuant to the Act? Cf. Santa Rosa Band of Indians v. Kings County,
532 F.2d 655 (9th Cir. 1975).

18. The individually held land that was to be taxable was that land which
was to be reconveyed by the Native Village Corporations to individual Natives.
See S. 835, 92nd Cong., 1st Sess. § 12(a)(2) (Feb. 17, 1971); see also note
36 infra.
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ernmental unit organized under the laws of the state. If the final
version is read in a way that effectively- terminates the exemption
for a substantial portion of the valuable land conveyed under the
Act, this change could be viewed as an enormous one, altering
in a major way the scope of the exemption. However the intro-
duction of the clause triggering termination of the exemption for
developed or leased land renders the exemption inconsistent with
prior acts of Congress, suggestmg that the clause should be read
narrowly.®

In the course of parsing Section 21(d) reference to the tra-
dition for exempting Native American lands from state and local
taxation is helpful.?® That experience provides some sense of the
role that exemptions were meant to play when federal legislation
changes the trust status of lands and begins the process of convert-
ing trust holdings into fee simple title.>® The exemption in the
traditional context has had several distinct justifications: a) as a
symbol of the separation of the Indian land from the non-Native
political entity within which the land is located;** b) as part of
the compensation for the liquidation and settlement of claims;?*
and c) as a necessary ingredient in a federal policy providing a
period of time for a Native owner to adjust to the economics of
the mainstream system.?*

The peculiar circumstances of ANCSA suggest that not all the
justifications listed above are applicable in the Alaska context. The
draftsmen of ANCSA were generally hostile to exemptions. Sec-
tion 2 of the Act, the listing of Congressional findings, provides
that “the settlement should be accomplished rapidly . . . without
adding to the categories of property and institutions enjoying spe-
cial tax privileges . . . .”? Thus the legislation does not use the
exemption as a symbol of the separation of the conveyed land
from Alaska state and local government.

19. Cf. Bryan v. Itasca County, 44 USLW. 4832 (June 15, 1976). See
also text accompanying note 41 infra.
20. See, e.g., 43 U.S.C. § 348 (1970).
21. See ANCSA, §§ 11-14, 43 U.S.C. § 1610-14 (Supp. 1975).
22. The New York Indians, 72 U.S. (5 Wall.) 761 (1867); The Kansas In-
dians, 72 U.S. (5 Wall.) 739 (1867).
23. See generally Barker, The Indian Claims Commission—The Conscience
of the Nation in its Dealings with the Original American, 45 N.D.L. REv. 325
(1969).
24, See 18 Cong. Rec. 190 (1886) (statement of Rep. Thomas Skinner).
[The Indians’] land is made inalienable and non-taxable for a sufficient
length of time for the new citizen to become accustomed to his new
life, to learn his rights as a citizen, and prepare himself to cope on an
equal footing with any white man who might attempt to cheat him out
of his newly acquired property. :
Id.
25. ANCSA, § 2(b), 43 US.C. § 1601(b) (Supp. 1975).



6 UCLA—ALASKA LAW REVIEW [Vol. 6:1

The Section 21(d) exemption obviously provides some addi-
tional measure of compensation to the Natives by shielding
ANCSA-conveyed property from taxation. If the property were
not exempt from taxation it would be less valuable. There is evi-
dence that the moratorium on taxation was a bargained-for com-
pensation and part of the liquidation of the Native claim.?®

Section 21(d), as part of the Alaska Native Claims Settle-
ment Act, is most clearly a provision implementing the policy of
gradual adjustment to the economic mainstream. The twenty
year moratorium on taxation of undeveloped and unleased land
serves as a period during which the Natives can experiment in
financial and real estate transactions and achieve managerial capa-
bility, without fear of immediate tax burdens arising from their
ownership- of vast tracts of undeveloped land. Furthermore, the
tax moratorium permits the Natives to pursue a traditional subsis-
tence lifestyle, at least temporarily, without the need to exploit
hunting grounds in order to raise revenue for taxation. An ex-
emption is also important because of the danger of foreclosure for
nonpayment and the possibility of rapid movement of land owner-
ship from Native to non-Natives.?” While there may be a certain
inevitability to such changes in ownership, it seems proper for there
to be an appropriate pause before the diminution of Indian holdings
occurs. The exemption has historically been the means of creating
such a pause.?®

II. TEXTUAL INTERPRETATION OF SECTION 21(d)

Section 21(d) is fraught with numerous interpretative prob-
lems. The basic exemption clause®® appears to conflict with the
first proviso,®® and the effect and function of the second proviso®*
is puzzling. Also unclear is whether the exemption is alienable
to non-Natives or even other Natives to whom the land was not .
originally conveyed. In addition, the language of the statute and
its legislative history do not indicate whether development or leas-
ing of a part of a conveyed tract makes the whole taxable, nor
whether the loss of exemption resulting from such use of ANCSA-
conveyed land is permanent or temporary. Furthermore, the very
terms “development”. and “leasing” create their own problems of

26. See note 48 & accompanying text infra.

27. See text accompanying notes 87-88 infra; Comment, Tribal Self-Govern-
ment and the Indian Reorganization Act of 1934, 70 MicH. L. REv. 955, 959-60
(1972).

28. Id.

29. See text accompanying note 32 infra.

30. See text accompanying note 33 infra.

31. See text accompanying note 42 infra.
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definition. In trying to resolve these issues one must look to the
objectives that ostensibly can be attributed to the exemption and
to the sparse formal legislative history that does exist.

A. The Conflict Between the Basic Exemption of the First Clause
and the First Proviso

The most immediate problem in the interpretation of Section
21(d) is that of reconciling possible conflicts between the first
clause and the first proviso. The first clause provides:

Real property interests conveyed, pursuant to this chapter, to

a Native individual, Native group, or Village or Regional

Corporation which are not developed or leased to third par-

ties, shall be exempt from State and local real property taxes

for a period of twenty years after December 18, 1971. . . .32

The first proviso contains the following language:

Provided, That municipal taxes, local real property taxes,
or local assessments may be imposed upon leased or devel-
oped real property within the jurisdicition of any governmen-
tal unit under the laws of the State. . . .32
Several questions arise from these seemingly conflicting provi-
sions.

The threshold question is whether the provisions are redun-
dant or whether they serve distinct functions. Two major differ-
ences between the two provisions should be noted. First, the
basic exemption clause provides that developed or leased property
is subject to “State and local” real property taxes, whereas the first
proviso states that developed or leased property “within the juris-
diction of any governmental unit under the laws of the State” is
subject to taxation. It is possible to interpret “any governmental
unit under the laws of the State” as including the jurisdiction of
the state itself, thereby making the two provisions redundant.
However, if it is assumed that Congress intended some distinction
between the two terms then it is reasonable to conclude®* that
“any governmental unit” means any constituent jurisdiction within
the state smaller than the state itself.

The importance of the distinction is to be seen in light of
the second difference between the two provisions, i.e., that the
first clause provides that land conveyed under the Act is exempt
unless “developed or leased to third parties” while the first pro-
viso includes no third party requirement for overcoming the basic
exemption. From this distinction it can be concluded that state’

32, 43 US.C. § 1620(d) (Supp. 1975). . '

33. Id.

34. See 2A J. SUTHERLAND, STATUTES AND STATUTORY CONSTRUCTION § 45.12
(Sands 4th ed. 1974).
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real property taxes can be imposed on Native Corporations’
ANCSA lands only if the lands are leased to third parties, while
local taxes can be imposed on such leased land regardless of the
identity of the lessee.®®

Once it is decided when a third party lessee is required in
order for leased Native-owned ANCSA lands to be taxable, still
unresolved is the issue of what constitutes a third party. For in-
stance, all Natives as a class may automatically be outside the class
of third parties; leasing to a Native individual, group or corpora-
tion would therefore not constitute leasing to a third party. This
conclusion would facilitate desirable management patterns for un-
developed land, for it would permit Native Corporations to lease
their lands to other for-profit or non-profit Native Corporations,
or to Native individuals, without triggering state tax liability. If
such an interpretation were adopted, the question that arises is
how “non-Native” a Corporation may be before it becomes a
third party under the Act. For example, would 51 percent Native
ownership of a corporation leasing from the Native fee owner be
sufficient to avoid third-party status?

An alternative definition of “third party” might be any entity
or individual to whom real property interests are not directly con-

35. The legislative history of Section 21(d) supports such a conclusion. Sec-
tion 27(f) of S. 35, the first Senate version of ANCSA, provided: :

[Mlunicipal taxes or assessments may be imposed upon individually

owned real property within its jurisdiction by any Native Village incor-

porated as a governmental unit under the laws of the State of Alaska.

S. 35, 92nd Cong., 1st Sess. § 27(f) (Jan. 25, 1971) (emphasis added). This lan-
guage indicates an intent to allow Native Villages incorporated as municipalities to
tax those real property interests reconveyed to Native individuals under the provi-
sions of Section 14(c)(5) of ANCSA, 43 U.S.C. § 1613(c)(5) (Supp. 1975), and
perhaps also ANCSA-conveyed land that is sold to non-Natives. A third party re-
quirement for taxation of land would be inconsistent with such a scheme that
apparently allows for the local taxation of ANCSA land reconveyed to Native
individuals. The present language of Section 21(d) does, however, require devel-
opment or leasing to trigger the exception to the basic tax exemption. With
respect to the Native Villages incorporated as municipalities this is an important
change of stance. Apparently in expanding the scope of local taxing jurisdictions
allowed to tax Native ANCSA lands to include more than just Native Village
municipalities, Congress added the qualification that such lands must be developed
or leased as a check on the scope of permissible taxation.

It should be noted that the language in Section 27(f) of S. 35, which cor-
responds to the first clause in Section 21(d), did not mention development or
leasing as an exception to the basic exemption from state and local taxation.
Section 27(f) of S. 35 provided, in relevant part:

Real property interests conveyed, pursuant to this Act, to a Native indi-

vidual, group, Village, Corporation, or any Native organization, shall be

exempt from State real property taxes for a period of twelve fiscal years

after the effective date of this Act. . . .

S. 35, 92nd Cong., st Sess. § 27(f) (Jan. 25, 1971). It is possible that the

authors of S. 35 considered the subsequent provisions regarding leaseholds, ease-
ments, profits, rents, and similar interests to provide a more refined concept of
taxability that would furnish a fairer means of revenue collection where there is
development or leasing of those Native lands conveyed under ANCSA,
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veyed pursuant to ANCSA. Thus, Native Corporations who re-
ceive patents directly and individual Village Corporation share-
holders to whom patents are reconveyed under Section 14(c)*®
would not be “third parties,” at least with respect to such lands
they receive by patent. Under this interpretation, a Native Cor-
poration’s land might be considered to be leased to a “third party”
if leased to a Native individual not enrolled in that Corporation,
on the theory that such an individual is a third party with respect
to the initial conveyance of the underlying fee interest to the Cor-
poration under ANCSA.

With respect to the taxation of developed real property, yet
another issue arises. That is, does the third party requirement
of the first clause modify the references to both developed and
leased land, or only the reference to leased land? Under the latter
construction, developed land would be taxable by the state regard-
less of who develops it. By adopting the former construction,
ANCSA-conveyed lands would be exempt from state real property
taxes unless developed by or leased to third parties. The former
interpretation would supply a coherent theory to the statute.
It would remove the exemption when the exploitation of the re-
source is pursued by non-Natives (or at least by persons other than

36. 43 U.S.C. § 1613(c) (Supp. 1975). That section provides:

Each patent issued pursuant to subsections (a) and (b) of this
section shall be subject to the requirements of this subsection. Upon re-
ceipt of a patent or patents:

(1) the Village Corporation shall first convey to any Native or
non-Native occupant, without consideration, title to the surface es-
tate in the tract occupied as a primary place of residence, or as a
primary place of business or as a subsistence campsite, or as head-
quarters for reindeer husbandry;

(2) the Village Corporation shall then convey to the occupant,
either without consideration or upon payment of an amount not in
excess of fair market value, determined as of the date of initial oc-
cupancy and without regard to any improvements thereon, title to
the surface estate in any tract occupied by a nonprofit organiza-
tion;

(3) the Village Corporation shall then convey to any Munici-
pal Corporation in the Native village or to the State in trust for
any Municipal Corporation established in the Native village in the
future, title to the remaining surface estate of the improved land on
which the Native village is located and as much additional land as
is necessary for community expansion, and appropriate rights-of-way
for public use, and other foreseeable community needs: Provided,
That the amount of lands to be transferred to the Municipal Cor-
poration or in trust shall be no less than 1,280 acres;

(4) the Village Corporation shall convey to the Federal Gov-
ernment, State or to the appropriate Municipal Corporation, title to
the surface estate for existing airport sites, airway beacons, and
other navigation aids, together with such additional acreage and/or
easements as are necessary to provide related services and to insure
safe approaches to airport runways; and

(5) for a period of ten years after December 18, 1971, to re-
view and render advice to the Village Corporations on all land sales,
leases or other transactions prior to any final commitment.

Id.



10 UCLA—ALASKA LAW REVIEW [Vol. 6:1

the Native owners to whom the land was originally conveyed pur-
suant to ANCSA) and retain the exemption when the Natives
themselves sought to improve the land. This construction would
also be far more consistent with prevailing case law in many juris-
dictions.?” Furthermore, if it is determined that the threat of
heavy taxes to be imposed after 1991 forces Native Corporations
into rapid, unplanned development of their lands to build up a
fund out of which they can pay future taxes, then the third party
requirement may be the preferable interpretation. Such a read-
‘ing of the third party requirement would permit greater profit
rates, and therefore require development of less land in order to
pay future taxes.

This discussion has assumed thus far that the first clause and
first proviso are not redundant. If, however, it is concluded that
they are duplicative, then it is possible to read into the first
proviso a third-party requirement for development or leasing
in the case of taxation by “local” jurisdictions. But the legislative
history of Section 21(d) indicates that Congress did not intend
that Native Villages incorporated as municipalities be deprived of
tax revenues from those lands conveyed under ANCSA which are
developed or leased.®® In early versions of the Act,®® it was pro-
vided that real property interests within the jurisdiction of a Native
Village incorporated as a municipality could be taxed, and there
was no mention of any requirement that such property be devel-
oped or leased.*°

A plausible interpretation of the development and leasing re-
quirement is that all land conveyed to Native Corporations or
other qualified recipients is exempt unless development or leasing
occurred prior to the passage of the Act, or perhaps. prior to the
conveyance of the land. Such an interpretation has a number of
conceptual and practical virtues. The most important is that it
is an easy standard to apply. The question of what constitutes
developed or leased land, the meaning of the term “third party,”
and the issue of defining the scope of the termination of the ex-

37. See generally Goldberg, Public Law 280: The Limits of State Jurisdiction
Over Reservation Indians, 22 UCLA L. REv. 535 (1975).

38. See text accompanying note 35 supra.

39. See S. 35, 92nd Cong., 1st Sess. § 27(f) (Jan. 25, 1971); S. 835, 92nd
Cong., Ist Sess. § 18(c) (Feb. 17, 1971); H.R. 7039, 92nd Cong., 1st Sess. §
18(c) (Mar. 31, 1971).

40. The fact that the change in the statute has the potential to increase enor-
mously the pre-1991 taxability of Native lands suggests some caution and con-
straint in the interpretation of the first proviso. Given a tradition that statutes
affecting Indian land are to be construed strictly in favor of the Indians, Wilkin-
son & Volkman, Judicial Review of Indian Treaty Abrogation, 63 CAL. L. REvV.
601 (1975), it is possnble to argue that the “third party” qualification should
be read into the first proviso, even at the risk of rendering it possibly redundant.
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emption when development or leasing takes place would diminish
in importance under such a restrictive interpretation. The inter-
pretation may also be more consistent with the overall Native so-
cial adjustment purpose of the statute. Native Corporations
would not be constrained -in their economic decisions by variant
views of the consequences of a particular kind of land use determi-
nation. The statute could be interpreted as providing a twenty
year period during which the Native Corporation would be able
to experiment and develop management expertise free from the
burden of local government taxation. The leasehold would,
under the second proviso, be taxable to the lessee, but the under-
lying estate would remain exempt for the twenty year span.*!

B. The Effect of the Second Proviso

The second proviso states:

Provided further, That easements, rights-of-way, leaseholds,

and similar interests in such real property may be taxed in

_accordance with State or local law. . . %2

The major function of this proviso seems to be to make clear
that the value of these designated interests is to be subject to a

41. Another important influence to be considered involves the relationship
of Section 21(d) to Section 21(e). The latter Section provides:

Real property interests conveyed pursuant to this Chapter to a Native in-

dividual, Native group, or Village or Regional Corporation shall, so long

as the fee therein remains not subject to State or local taxes on real

estate, continue to be regarded as public lands for the purpose of com-

puting the Federal share of any highway project pursuant to Title 23,

as amended and supplemented, for the purpose of the Johnson-O’Malley

Act of April 16, 1934, as amended (25 U.S.C. 452), and for the pur-

pose of public Laws 815 and 874, 81st Congress (64 Stat. 967, 1100),

and so long as there is also no substantial revenue from such lands, con-

tinue to receive forest fire protection services from the United States at

no cost.

43 U.S.C. § 1620(e) (Supp. 1975).

Two important facets of the relationship should be noted. First, Section
21(e) draws the distinction between the fee and the .interests in the fee, a dis-
tinction that is only implicit in Section 21(d). The implication is that there
may be some circumstances in which the fee remains exempt even though there
are interests other than the fee involved. Second, the continuance of the exemp-
tion renders the state (and perhaps municipalities) eligible for greater federal
funds. The incentive to trigger the end of the exemption is diminished by the
public lands characterization of exempt land. It may well be that the benefits
to the state will be greater if the land remains exempt while the benefits to the
local government are greater as the land loses its exemption. Conceivably the
state might want to develop pass-through formulae for federal funds attributable
to public lands so as to make the state and the local government’s interest con-
gruent. Of course, the land loses its public land status when it is “subject” to
tax, whether or not it is in fact taxed. A state or local determination that the
Jand was not subject to tax would not be binding on the federal government in
its interpretation of how to apply the public lands formula under the relevant
named legislation.

42, 43 U.S.C. § 1620(d) (Supp. 1975).
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tax which may be levied upon the owners of these interests. The
proviso further suggests that it is possible for the underlying fee
to remain exempt even though the other interests are taxed. This
provision is harmonious with judicial resolutions of controversies
in similar contexts involving Indian land in other states.*?

While the usual easement or right-of-way is not likely to pro-
duce revenue, the typical leasehold is. If a lease is in existence
at the time of patent to a Native entity, the lease is subject to
taxation and the Native patentee succeeding to the fee interests of
the state of the United States under Section 14(g) of ANCSA**
would seem to be disqualified from the basic exemption of Section
21(d) so far as the lands subject to the lease are concerned.

43. See, e.g., Agua Caliente Band of Mission Indians v. County of Riverside,
442 F.2d 1184 (9th Cir. 1971), cert. denied, 405 U.S. 933 (1972). The court
in Agua Caliente held that where Indian allottees own trust fee interests in real
property, only the leasehold interests owned by the lessees are subject to taxation.
The court dismissed the argument made by the Band that the imposition of taxes
on the lessee’s possessory interest effectively deprived the Band of full beneficial
use of their land. Without the tax, the Band argued, the lessee would be willing
to pay more rent to the lessor Band. The court further dismissed, as being over-
ruled, the language of Justice Holmes in Gillespie v. Oklahoma, 257 U.S. 501
(1922):

“A tax upon the leases is a tax upon the power to make them, and could
be used to destroy the powers to make them”

. The same considerations that invalidate a tax upon the leases
mvahdate a tax upon the profits of the leases and, stopping short of
theoretical possibilities, a tax upon such profits is a direct hamper upon
the effort of the United States to make the best terms that it can for its
wards.

44. 43 US.C. § 1613(g) (Supp. 1975). That section provides:

All conveyances made pursuant to this chapter shall be subject to
valid existing rights. Where, prior to patent of any land or minerals
under this chapter, a lease, contract, permit, right-of-way, or easement
(including a lease issued under section 6(g) of the Alaska Statehood Act)
has been issued for the surface or minerals covered under such patent,
the patent shall contain provisions making it subject to the lease, con-
tract, permit, right-of-way, or easement, and the right of the lessee, con-
tractee, permittee, or grantee to the complete enjoyment of all rights,
privileges, and benefits thereby granted to him. Upon issuance of the
patent, the patentee shall succeed and become entitled to any and all
interests of the State or the United States as lessor, contractor, permitter,
or grantor, in any such leases, contracts, permits, rights-of-way, or ease-
ments covering the estate patented, and a lease issued under section 6(g)
of the Alaska Statehood Act shall be treated for all purposes as though
the patent had been issued to the State. The administration of such lease,
contract, permit, right-of-way, or easement shall continue to be by the
State or the United States, unless the agency responsible for administra-
tion waives administration. In the event that the patent does not cover
all of the land embraced within any such lease, contract, permit, right-
of-way, or easement, the patentee shall only be entitled to the propor-
tionate amount of the revenues reserved under such lease, contract, per-
mit, right-of-way, or easement by the State or the United States which
results from multiplying the total of such revenues by a fraction in which
the numerator is the acreage of such lease, contract, permit, right-of-
way, or easement which is mcluded in the patent and the denominator is
the total acreage contained in such lease, contract, permit, right-of-way,
or easement.

Id.
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What then i$ the purpose of including leases within the sec-
ond proviso? One possibility is that the second proviso covers the
taxation of leaseholds created after the conveyance of lands to Na-
tive Corporations, providing for taxation of the leasehold estate
with the underlying estate still immune. On the other hand, that
proviso, unlike the first, makes reference to taxing under “State
or local law.” What it lacks is the singling out of real property
“leased to third parties” found in the basic exemption. The dis-
tinction is important if land leased to third parties loses its ex-
emption no matter what date the lease occurs.** Land leased to
third parties would then be excluded from the basic exemption.
Arguably, the proviso allowing taxation of leaseholds is intended
to permit taxation where the land is leased to Native entities.
Whether such leased land necessarily would be “developed”
within the meaning of the basic exemption is unclear. It is pos-
sible that a lease by one Native entity to another might be utilized
for subsistence or hunting purposes and that such uses would not
constitute development under the Act. The value of the lease-
hold would be taxable to its owner, however, and the rents would
be ‘taxable when received by the Native entity holding the rever-
sion. The distinction between lands leased to third parties and
lands leased to a Native entity is thereby obliterated, although the
value of the reversion in the leasing entity would not be taxed
under such circumstances because it would still fall within the
basic exemption.

The second proviso makes the most sense under the broad
reading of the principal exemption clause under which all lands
conveyed are exempt until 1991 unless they were developed or
leased to third parties at the time of conveyance.*® If this inter-
pretation is adopted, then there is truly a basis for the second pro-
viso. It assures that notwithstanding the exempt status of the lands
themselves in the period prior to 1991, any possessory interest,
whether entered into before or after 1971, is taxable to its holder.
Indeed the existence of the second proviso strengthens the argu-
ment for interpreting the principal clause expansively.

On the other hand, if this broad reading is not given to the
underlying exemption, perhaps a rule of ejusdem generis could
be applied to determine the kinds of interest in land that might
be created in third parties which would be consistent with the re-
tention of the exemption. Interests similar to “easements and
rights-of-way” could be created without being classified as “devel-
opment” of the property. Further guidance is found in the last

45. See text accompanying note 41 supra.
46. Id.



14 UCLA—ALASKA LAW REVIEW [Vol. 6:1

sentence of Section 21(d), which ensures that income from cer-
tain property interests would be taxable when received. Again,
the question arises as to what property interests are referred to
in the last sentence. It would be odd if the sentence clarified
the status of income derived from land that was no longer exempt
because it had been developed or leased to third parties. The
only apparent reason for including developed or leased property
within the meaning of “such property interests” in the last sen-
tence would be that there might be developed property or prop-
erty leased to third parties which is not taxed because it is not
within a taxing jurisdiction. But assuming that the last sentence
applies to the revenue received from lands that continue to be
exempt, additional light is shed by the character of the revenue
expected to be produced from tax-exempt lands. Under this
view, property that is not developed or leased to third parties, and
hence tax exempt, may nevertheless produce “rents, royalties,
profits and other revenues.”

C. The Alienability of the Section 21(d) Tax Exemption

There will be many reconveyances of lands originally con-
veyed to Native Corporations pursuant to ANCSA. The Act
imposes no restriction on the alienation of land conveyed to the
Native Corporations. While Section 21(d) contains exceptions to
the basic exemption, possibly making the lands conveyed under
ANCSA subject to state and local taxes if subsequently developed
or leased to third parties, there is no indication whether the sale
of such land terminates the exempt status of such lands.

It might well be concluded that a subsequent conveyance of
the fee interest in real property originally conveyed pursuant to
ANCSA terminates the exemption of that real property. Such an
interpretation of the statute would obviously affect the kinds of
transactions Native Corporations may enter into consistent with
maintaining the exemption. The most frequent problem of this
sort might involve the use of lands in development corporations
or subsidiaries of Native Corporations.

On the other hand, in order to accommodate greater flexibil-
ity in managing Native lands without triggering the end of the tax
exemption, Section 21(d) might be interpreted as providing that
the exemption continues to attach to the lands so long as they are
in control of the patenting Native Corporations, groups or individ-
uals and the land involved is not developed.*” This construction

47. Of course such an interpretation ultimately necessitates a definition of
how much control over a joint venture must be vested in the patenting Native
lands in order for the exemption to continue.
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would widen the range of allowable kinds of Native Corporate
transactions.

This interpretation is supported by the statement of the prin-
cipal draftsman of the statute, who has indicated that the intent
was to make the exemption freely transferable with the sale of
the land.*® Under his view, the exemption was linked to the eco-
nomic productivity of the land. So long as it was not developed
or leased to third parties the exemption would remain, whether
or not ownership rested in the hands of the original Native pat-
entee. This view is consistent with the compensatory nature of
the Act, in that it makes patented land more attractive to non-
Native purchasers. The Natives could obtain the full value of the
settlement either by keeping the land themselves or by selling it.

However, if the main purpose of Section 21(d) is to provide
relief for the Native Corporations by means of a special mora-
torium addressed to the need to build managerial capability, then
it makes less sense for the exemption to be alienable to non-Na-
tives. Tax exemptions traditionally were designed not to provide
economic benefit to the Native holders of the land, but rather to
provide an opportunity for economic growth by the Native man-
agers of the land without the constraints of state and local tax pol-
icy.*®* Within this traditional context it is unusual for the exemp-
tion to follow the Indian owner to a non-Indian patentee.®® In
the past, Congress has authorized taxation where the trust over
property is eliminated and sales have occurred or could occur.?!

Nevertheless, since the tax burden is an impetus to rapid and
perhaps unplanned land development, the federal and state gov-
ernments may have wished the moratorium to cover all ANCSA-
conveyed undeveloped land across the board, regardless of
whether it was in the hands of either the original patentee or a
non-Native. In this way the exemption could play a statewide
land use planning role, for no matter who owned the land there
would be no pressure from taxation to develop it hastily. Given
that ANCSA places into private ownership 40 million acres of for-
merly federally owned land, perhaps it is desirable that the ex-
emption be transferable to non-Natives.

48. Interview with Barry Jackson, principal legislative draftsmen of Section
21(d), ANCSA, Aug. 5, 1976.

49. See United States v. Rickert, 188 U.S. 432 (1903).

50. For a discussion of the historic relationship of local property taxes to
trust land, see United States v. Nez Perce County, 95 F.2d 232 (9th Cir. 1938).
See also Ward v. Love County, 253 U.S. 17 (1920).

51. See generally Brown, Taxation of Indian Property, 15 MINN. L. REv.
182 (1931); Note, State Taxation of Indian Reservations, 1966 UTaH L. Rev.
132. The fact that ANCSA stock is inalienable complicates the application of
traditional principles.
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D. The Effect of Development or Leasing of Part of the Lands
Conveyed to a Corporation Upon the Exemption of the Whole

Assuming that post-conveyance development or leasing trig-
gers taxability, there is a question as to the scope of lands made
taxable. The language of Section 21(d) does not make it clear
whether the development or leasing of a part of the land conveyed
to a Native Corporation, group, or individual will make the entirety
of such lands subject to taxation before 1991.

The most plausible reading of Section 21(d) is that the de-
velopment or leasing of a part of the lands conveyed to a Native
Corporation subjects to taxation only that land which is developed
or leased. Under such an interpretation, a Native Corporation
would be able to develop or lease only so much as is reasonably
necessary for its investment and social welfare purposes, and such
as would fit into a rationally ordered, comprehensive plan for de-
velopment. Effect would therefore be given to the apparent pur-
pose of the Section 21(d) twenty year grace period from taxation.®?

Unfortunately, other problems arise in discerning what part
of the lands are developed or leased. Such problems are closely
tied to the questions of what development and leasing mean in
the context of Section 21(d). For instance, suppose a Native
Corporation creates a recreational tourist facility in a wilderness
area and the Corporation “develops” only 40 acres within a 2,000
acre tract of wilderness land which the Corporation owns. The
“development” on these 40 acres consists of the construction of
a hotel, a restaurant, several pools for swimming in summer and
ice skating in the winter, and a parking lot. The remaining 1,960
acres are not in any way improved, yet they are open to the use
of hikers who are patrons of the facilities on the 40 acre develop-
ment. It is uncertain whether the remaining 1,960 acres are tax-
able because “developed” or “leased,” insofar as permitted access
to them is a right-of-access paid for as part of the payment for
the use of the facilities in the 40 acre development. Neither the
language nor the legislative history of Section 21(d) resolves
these issues, though common sense suggests the more limited termi-
nation of the exemption.

52. If Section 21(d) is construed to mean that active disposition of any
part of the lands conveyed to a Native Corporation make the whole taxable then
substantial development and leasing would be necessary to justify any such use
of the land at all. Thus it would be wise for a Native corporation to formulate
a comprehensive development plan before exploiting any of the land. This plan-
ning process could take many years, during which the Natives could not benefit
from their resources, except insofar as exploration rights and lease options can
be negotiated—provided these are not considered development or leasing under
Section 21(d). See text accompanying note 57 infra.
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Another important question arises with regard to the explora-
tion for oil. Suppose three oil wells are drilled on a 1,000 acre
plot owned by a Native Corporation, resulting in two dry wells.
Assuming that oil exploration qualifies as development, various al-
ternatives arise in determining which land is “developed.” One
extreme is to consider as developed the entire tract on which the
drilling equipment rests. Other definitions of the developed por-
tion of the land might be the acreage under which the deposits
exist, the acreage actually used for drilling and access to all drill
holes, or only the land used for drilling and access to successful
wells. Again, these questions are not answered by the language of
Section 21(d),?® but an expansive definition of development would
be inimical to the purposes of the Act.

E. The Permanency of the Exemption Termination for Devel-
oped or Leased Land

Also unsettled if post-conveyance leasing or development
terminates the exemption is the issue of whether any leasing or
development episode, no matter how short, permanently exposes
the fee interest to taxation. For instance, does leasing of
ANCSA-conveyed land for three years to a third party for use as
a recreational snowmobile track cause that property to lose forever
its tax exempt status? Broadly speaking, development of land
usually is considered permanent in nature, for once land is graded,
levelled, or a structure is built upon it, the change is in a meta-
physical sense irreversible. Consequently, development may
cause the permanent loss of the tax exemption. Leases, on the other
hand, are not in and of themselves permanent transmutations of
the fee interest in land.®* The easiest case occurs when a Native
owner leases the land to a third party for ninety-nine years for
the construction of a building but there is a default after three
years without construction.

One of the objectives of the exemption is to encourage the
development of management skills in the Native community
through various business approaches to land. The twenty year
moratorium can be seen as an opportunity for Native Corporations
and individuals to gain managerial and investment experience.
The exemption should be construed in such a way that is consist-

53. In all these cases, the general therapeutic rule of resolving statutory am-
biguities in favor of the Natives is to be applied. See, e.g., Menominee Tribe
v. United States, 391 U.S. 404 (1968).

54. In some cases what is termed a lease, such as mineral extraction rights,
might also be a development. In such cases the characterization of the transac-
tion would have a crucial effect on whether the transaction makes the land sub-
ject to state taxes.
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ent with the notion that mistakes may be made in the first years
of ownership. There will be burdens enough that flow from such
a beginning. But the exposure to taxability of any land that is
the subject of unfulfilled development or leasing should not be
one of them. It would also be wrong to construe the provision
so as to discourage short-term transactions. Such transactions par-
ticularly suit the toleration of learning that partially underlies Sec-
tion 21(d).*®

F. “Development and Leasing”—Problems of Definition

Other issues arise in the definitions of development and leas-
ing, especially if courts reject the view that the only development
or leasing which eliminates the exemption is that which occurred
prior to the passage of ANCSA or prior to the conveyance of
ANCSA lands.®® There is the danger that if a Native Corporation
permits any productive use, even an uneconomical one, the termina-
tion of Section 21(d) would be triggered. It would be uneconomic
to use the land for any purpose where the net return is less than
the tax imposed.

If Congress intended that the purpose of ANCSA was to
permit the Natives to enter the economic mainstream gradually,
then some uses of land that might be characterized as “develop-
ment” under an assessment definition should not end the tax exemp-
tion under Section 21(d). A fishing camp, subsistence camp, or
residential dwelling for a cash poor Native family demonstrates the
difficulties. All these might be characterized as “development” of
lands, but use of land in this manner might be uneconomic given a
sufficiently high tax rate. Given the average annual income of a
rural Native family, even an extremely modest tax might be a sub-
stantial burden.

The word “lease” is a term of some ambiguity when used
with reference to transactions involving lands of mineral potential.
The oil and gas “lease” is not in property theory a true lease, for
it is in form the grant of a determinable fee in the oil and gas

55. Development poses problems somewhat different from option-leases that
have not resulted in mining structures. Certain developments leave a permanent
trace even if abandoned. The future taxability of the land may be adversely
affected.

While it may be desirable to allow the exemption to be revived after aban-
donment of real property, such as a temporary housing campsite for oil pipeline
construction workers, it might not make sense to revive the exemption for land
from which coal has been removed or land from which all timber has been logged.
To allow revival of the exemption in these kinds of land development may en-
courage hasty exploitation of such resources in order to defeat rather than post-
pone taxation.

56. See text accompanying note 41 supra.
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for a primary term of a fixed number of years and so long there-
after as the “leased” substances are produced. It does produce
some revenue prior to production of minerals and payment of the
designated royalties. This revenue is in the form of bonuses,
which operate as a down payment for the “lease,” or, more accu-
rately, the -conveyance. So-called “delay rentals” are also pro-
vided for in most oil and gas leases. These are payments made
for the right to delay the drilling of the first well. The transac-
tion is clearly a mechanism of development. The land is not de-
veloped, properly considered, until the actual work of exploration
begins, and perhaps not until production is commenced. Whether
the imposition of taxation could be held off by structuring the
transaction as a conveyance in perpetuity—Ileaving out the' lan-
guage of determinable fee—with an ostensibly perpetual royalty
reserved to the Native landowner seems very doubtful:: Such
transactions have been held to be “leases” under federal income
tax law®” and the same judicial tendency to look to the reality of
the transaction ought to be expected here. Thus, it might be an-
ticipated that the exemption would be lost at the time the land
is conveyed for oil and gas development with a royalty interest
reserved. Another possibility would be a joint venture arrange-
ment in which an undivided interest is conveyed to the oil com-
pany in return for a purchase price and a right to share in the
net profits. Since the language of Section 21(d) is subject to the
interpretation that the exemption follows the land into non-Native
hands, such a transaction might allow'the exemption to be retamed
while the exploration process goes forward. »
In making selections under the Act some exploratlon permits
have been granted with options in the permittee to lease later a
specified acreage to be located in the area selected by a particular
Native entity. Much of the above analysis seems applicable to
such transactions. The permit itself could be considered an ease-
ment under the second proviso of Section 21(d). If it results in
a lease by exercise of the option the legal effect would be the
same as if the lease had been given without the preliminary explo-
ration permit and option.

Where the taxation: of minerals is concerned, several methods
have developed among the states. Some jurisdictions have ap-
plied the usual ad valorem systems despite the complications of
valuation where partially developed oil and gas fields are the sub-
ject.’® Others have adopted the so-called “in lieu” production tax,
which is a set sum imposed on each unit of production withdrawn

57. See Campbell v, Fasken, 267 F.2d 792 (5th Cir. 1959).
58. E.g., Tex. Civ. STAT. tit. 122a, art. 4.02 & 22.01 (Vernon 1969).
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from particular acreage.®® This kind of tax would not create
problems since its imposition would occur only after the land was
“developed” within the meaning of the Act.

III. SectioN 21(d) AND CORPORATE BEHAVIOR

Concerns about Section 21(d) and the exemption of Native
lands from state and local taxation go far beyond ambiguities in
the statute. Native Corporations have exhibited great fear that
the lands which they receive under the Act will pass from Native
ownership as a result of substantial tax burdens that will be im-
posed in 1991.%° Native Corporate responses to the tax threat
may be affected by two somewhat independent aspects of the ex-
emption. First, there is the administration of the exemption prior
to its termination. Whether land will be exempt whatever use
is made of it by Native Corporations prior to 1991, or whether
leasing or development before or after conveyance will expose
the land to taxability, will influence to some extent what a Native
Corporation does with its land. Second, there is the question of
the imminence of the exemption’s wholesale termination. Native
Corporations seem to feel that the proximity of 1991, given the
federal government’s lassitude in the conveyance of lands,®
means that there will not be an adequate opportunity to provide
the revenue base and the entrepreneurial experience necessary to
sustain exposure to the taxing jurisdictions. Whether real or not,
these concerns must be understood to determine what kind of leg-
islative or administrative action is warranted on the state and fed-
eral levels.

The factors that will enter into corporate decision-making are
myriad and unpredictable. The world price of oil, the population

59. E.g., CaL. Pus. REs. CobE § 3402 (West 1972).

60. Letter of Barry Jackson to Governor Jay Hammond, Feb. 4, 1975 (copy
on file in the office of the U.C.L.A.-4laska Law Review).

61. Of the approximately 40 million acres of land to be patented to the Native
Corporations under ANCSA, as of January, 1976 only 106,679 acres of the sur-
face estate in these lands had been patented to Native Corporations. The Cor-
porations had received interim conveyances for an additional 20,878 acres of sur-
face estate. Of the sub-surface estate, 149,465 acres had been patented with an-
other 18,524 granted by interim conveyance. Thus, not even one percent of the
land had been conveyed to the Native Corporations. M. Price, D. Gerber & R.
Purtich, An Examination of Section 21(d) of the Alaska Native Claims Settlement
Act, Appendices A & B (report for the Alaska Federal-State Joint Land Use Plan-
ning Commission, Feb. 15, 1976). Without clear title to the lands selected, the
Native Corporations are constrained in their ability to enter into transactions to
develop, lease or otherwise exploit their selected lands. It was estimated early
in the administration of ANCSA that it could be from 10 to 30 years before the
task of surveying all the Native-selected lands, allotments, village townships and
other land claims under ANCSA would be completed preparatory to granting
patents. Alaska Native Management Report, Nov. 14, 1972, at 2. Now there are
indications that substantial acreage will soon be patented or granted by interim
conveyance. Interview with Ted Berkland, Director of the Bureau of Land Man-
agement, Aug. 5, 1976, :
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expansion in ‘Alaska as a whole, the evolving attitudes of share-
holders toward management in Native Corporations—all these
may have a more significant impact on corporate strategy than
varying interpretations of institutional relationships under the Act
or alternative interpretations of the exemption provisions. But
some alternate interpretations of the statute clearly mesh with
other elements of corporate strategy. An interpretation that
terminates the exemption when lands become developed or leased
is an additional restraint on economic development strategies.
Furthermore, the failure of the exemption to extend beyond 1991
imperils the subsistence strategy. Given the sizable tax burdens
after 1991, and given the difficulty, in some cases, that the Re-
gional Corporations will have in being able to meet those tax bur-
dens even with an intact accumulated income from Alaska Native
Fund reserves, there is a great likelihood that the voices for sub-
sistence will not prevail.

A. Influences on Native Corporate Land Use Decisions Not
Directly Related to Taxation

The effect of Section 21(d) on Native Corporate planning
cannot be precisely delineated because the Corporations have not
yet formulated comprehensive long range plans for financial . in-
vestment and land development. The Native Corporations do not
now have clear marketable title to the vast majority of the lands
they have selected under ANCSA®® and they may be uncertain
as to the nature of the possessory interests they ultimately will
have in their selected lands.®® In addition, there is insufficient

- 62. Id. There is further doubt about the marketability of the interim convey-
ances received by the Native corporations. The Department of the Interior holds
the view that the interim transfers of Native lands would have the same legal
status as tentative approvals on unsurveyed state-selected lands which have been
leased in competitive state oil and gas sales. However, there is possibly a dif-
ference between the situation of state-selected lands and that of the Native Corpo-
ration’s lands. While there is specific language in the Alaska Statehood Act es-
tablishing congressional intent in allowing tentatively approved land to be sold,
there is no such provision in ANCSA. The problem of establishing boundaries
on the small tract selections of Native corporations is likely to be more difficult
than in the case of state sales of oil and gas in large tracts of land. Alaska
Native Management Report, Nov. 14, 1972, at 3.

It is further unclear how the title insurance companies will treat interim
conveyances. Title insurance is not normally used in mineral leasing but it is
common for title insurance companies to do research in oil and hardrock mineral
industries. Id.

63. In addition to not having clearly marketable title to ANCSA lands, the
interests ultimately to be conveyed are not yet certain. Under Section 17(b)
of ANCSA the Secretary of the Interior can reserve public easements identified
by the Joint Land Use Planning Commission. 43 U.S.C. § 1616(b) (Supp.
1975). That section provides:

(1) The Planning Commission shall identify public easements across
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data regarding the natural resources on ANCSA lands and the po-
tential for their development to accommodate finely tuned plans.®*

It would be erroneous, however, to consider Section 21(d)
as the only important incentive to development. The leaders of
the Native Corporations feel pressure from several other sources
to develop Corporate lands in order to increase the value of their
Corporate stock, which will be alienable after 1991.°® For in-

lands selected by Village Corporations and the Regional Corporations
and at periodic points along the courses of major waterways which are
reasonably necessary to guarantee international treaty obligations, a full
right of public use and access for recreation, hunting, transportation,
utilities, docks, and such other public uses as the Planning Commission
determines to be important.

(2) In identifying public easements the Planning Commission shall
consult with appropriate State and Federal agencies, shall review pro-
posed transportation plans, and shall receive and review statements and
recommendations from interested organizations and individuals on the
need for and proposed location of public easements: Provided, That any
valid existing right recognized by this chapter shall continue to have
whatever right of access as is now provided for under existing law and
this subsection shall not operate in any way to diminish or limit such
right of access.

(3) Prior to granting any patent under this chapter to the Village

Corporation and Regional Corporations, the Secretary shall consult with

the State and the Planning Commission and shall reserve such public
1d easements as he determines are necessary.

The provisions of Section 17(b) are fraught with many interpretative prob-
lems. The two most basic questions are (1) whether the easements are to be
for access or for use, and (2) whether they should be based on existing use,
or on some undefined future need.

On the question of whether access or use is to be determinative of public
easement identification, the Alaska Federation of Natives (AFN) has taken the
position that access is to be the controlling test. Alaska Native Management
Report, Aug. 15, 1972, at 4, col. 1. The Land Use Planning Commission
(LUPC), has adopted the view that easements for dam sites, drill sites and other
functions not related to access to adjoining public lands were not authorized by
the Interior Congress. Id.

The AFN and LUPC agree that easements should be reserved on the basis
of existing use, not on some vague definition of future need. See Alaska Native
Management Report, Nov. 15, 1975, at 4, col. 1; Alaska Native Management
Report, April 15, 1975, at 4, col. 1. However, future need arguably may be
a reasonable basis for the LUPC to recommend reservation of an easement, for
the section provides that the LUPC shall identify “public easements which are

. reasonably necessary to guarantee . . . a full right of public use and access
for recreation, hunting, transportation, utilities, docks and such other public uses
as the Planning Commission determines to be important.” 43 U.S.C. § 1616(b)
(1) (Supp. 1975) (emphasis added).

Further support for this argument is to be found in Section 17(b)(2), which
requires the Secretary of the Interior to “review statements and recommendations
from interested organizations and individuals on the need for and proposed loca-
tion of public easements” (emphasis added), and in Section 17(b)(3), which pro-
vides that the Secretary upon consultation with the LUPC shall reserve such public
easements as he determines are necessary. 43 U.S.C. §§ 1616(b)(2) & (3)
(Supp. 1975).

For further discussion of the problem of Section 17(b) public easements,
see Alaska Native Management Report, April 15, 1975, at 7, col. 1.

64. Alaska Native Management Report, July 31, 1974, at 5, col. 1.

65. See, e.g., 1974 Aleut Corporation Shareholder’s Report, at 5.
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stance, because they are organized as profit-making entities, the
Native Corporations feel obliged to increase their stock’s value,
though this is more true for the Regions than for the Village Cor-
porations.%®

There may also be pressure from other Regional and Village
Corporations. A critical feature of ANCSA is the requirement
that 70 percent of natural resources revenue from the ANCSA
lands of one Regional Corporation must be shared with the other
Regions.®” Further, each Region is required to share its revenues
with Village Corporations.®® Perhaps Section 7(i) places on each
Region a duty to exploit the Region’s natural resources. If so, the
resource-poor Regional and Village Corporations are likely to
bring actions against resource-rich Regional Corporation boards
of directors who refuse to extract natural resources in their Re-
gions.

There may also be pressing needs for cash. All the Corpora-
tions, to varying degrees, have some concern for bettering the so-
cial welfare of their shareholders. For some Corporations the
principal means of benefiting shareholders is to generate cash in-
come to be disposed of according to the personal dictates of the
individual shareholders. For Village Corporations, particularly,
there may be pressure to develop. They receive meager Alaska
Native Fund sums and have relatively high cash needs.®® Corpo-
rations which see their role as the vehicle to aid the Native share-
holders’ assimilation into the mainstream of a modern economy
and society may feel compelled to invest their money and
ANCSA-conveyed land in financial ventures which have the col-
lateral benefit of stimulating the local economy and providing job
opportunities for the Native Corporation shareholders.

In view of the temporary inalienability of corporate stock and
of the need to invest distributed Alaska Native Fund money, cash

66. The majority of the lands selected by the Villages, after they were given
economic data regarding resources, were chosen to provide for a subsistence way
of life. Harrison, Growth in Alaska in ALaska GROWTH Poricy: A Discus-
SION OF IssuEs 10 (1975) (Statement of Sam Kito, President, American Federa-
tion of Natives). Some alienation from the land results from the fact that a great
number of shareholders in Regional Corporations are not enrolled in Village Cor-
porations, nor, in many cases, are they even residents of the Region. The disat-
tachment from Native lands is also stronger among shareholders in the more heav-
ily developed Regions.

67. Section 7(i), ANCSA 43 US.C. § 1606(i) (Supp. 1975).

68. Section 7(j), ANCSA 43 U.S.C. § 1606(j) (Supp. 1975).

A federal district court has held recently that revenues received by a Regional
Corporation prior to patent for exploratory rights and options to lease must be
divided among the Regional Corporations pursuant to Section 7(i). Aleut Corp.
v. Arctic Slope, 410 F. Supp. 1196 (D.C. Alaska 1976).

69. See Gorsuch, Village Corporation Finances, Alaska Native Management
Report, Mar. 15, 1974, at 4.
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income to the shareholders will be lean. Therefore, the creation
of jobs and job training programs is an important alternative
means of providing immediate pre-1991 benefits to Native share-
holders.” The development of ANCSA-conveyed lands as hous-
ing projects, recreational and tourist facilities, and the exploitation
of natural resources are convenient ways to stimulate directly the
local Village or Regional economy and create jobs for Native
shareholders.

Of course, there are some pressures which militate against
development of Native lands. Prominent among these is the de-
sire to maintain large tracts of open space to accommodate a sub-
sistence lifestyle. But the pursuit of subsistence living is seriously
bhampered by the prospect of future taxation of lands upon which
Native shareholders depend for subsistence. If the level of taxa-
tion after 1991 is sufficiently high, a Corporation may not rea-
sonably be able to leave undeveloped large expanses of land.™

At least one Regional Corporation has expressed an intention
to postpone serious exploration of its subsurface resources, its pur-
pose being to discourage rampant land speculation which it feels
would drive up land values. Its feeling is that the price of these
resources will rise dramatically in the coming years and it plans
to sit quietly on these resources. However, it is recognized that
the less exploration of resources there is, the less precise and ra-
tional land development planning can be.”?

Sections 7(i)"® and 7(j),"* dealing with the sharing among

70. See Schuyten, A Novel Corporation Takes Charge In Alaska’s Wilderness,
ForTUNE, Oct. 1975 at 166.

71. The alienability of the Native Corporation stock in 1991 also seriously
undermines the ability of the Native groups to continue a subsistence lifestyle
after 1991. If significant numbers of the Native shareholders of a given Corpo-
ration sell their stock after 1991, allowing non-Natives to get a foothold in the
Corporate structure, the subsistence living will be in jeopardy since non-Natives
are unlikely to be aligned with such goals.

72. An additional aspect of the dilemma of whether or not to explore re-
sources is the valuation of Native Corporation lands for purposes of computing
basis for tax calculations. The basis would presumably be determined at the time
of conveyance to the Native Corporations, and with less exploration and knowl-
edge of land resources the basis as entered on the books at time of conveyance
to a Native Corporation is not likely to reflect the ‘true value of the resources
when they are later discovered. Thus, the sale of lands with such resources is
likely to result in higher capital gains tax payments and, therefore, lower net profit
after taxes.

73. 43 US.C. § 1606(i) (Supp. 1975). That section provides:

Seventy per centum of all revenues received by each Regional Cor-
poration from the timber resources and subsurface estate patented to it
pursuant to this chapter shall be divided annually by the Regional Cor-
poration among all twelve Regional Corporations organized pursuant to
this section according to the number of Natives enrolled in each region
pursuant to section 1604 of this title. The provisions of this subsection
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Regional Corporations of revenues from certain investments, will
also act, to some degree, as a deterrent to land development, per-
haps a more potent one than Section 21(d). Under these Sec-
tions only 30 percent of the revenues from subsurface and timber
resources, plus the Region’s share of the remaining 70 percent
received by a Regional Corporation for its Section 7(i) natural
resources, will be retained by the exploiting Regional Corporation.

B. The Impact of the Impending Tax

All of the other influences aside, the most significant concern
is the future burden of land taxation. The number of variables—
including the extent of taxing jurisdictions, the assessed valuation,
and the tax rate—are sufficiently complex so that a sophisti-
cated model would have to be constructed to provide reliable pre-
dictions of the potential tax liabilities beginning in 1991. But it
can be seen even from a rudimentary analysis that certain Corpo-
rations will be subject to greater liability than others and that cer-
tain Village Corporations will suffer tax liability far in excess of
their income from the Alaska Native Fund. Particularly in the
Koniag, Cook Inlet, and Arctic Slope Regions it is likely that
a great proportion of the lands conveyed will be in jurisdic-
tions that impose a local property tax.” Corporations in the
Doyon, Bristol Bay, and Sealaska Regions will also, to a lesser ex- -
tent, have lands within local taxing jurisdictions.”® Some Corpora-
tions will incur local tax bills in excess of Corporate income, even
if all proceeds of the Alaska Native Fund distributed to that Cor-
poration are retained and invested. It is almost as certain that,
for some Corporations, the imposition of local taxes after 1991

shall not apply to the thirteenth Regional Corporation if organized pur-
suant to subsection (c¢) hereof.
Id.
74. 43 US.C. § 1606(j) (Supp. 1975). That section provides:
During the five years following December 18, 1971, not less than
10% of all corporate funds received by each of the twelve Regional
Corporations under section 1605 of this title (Alaska Native Fund), and
under subsection (i) of this section (revenues from the timber resources
and subsurface estate patented to it pursuant to this chapter), and all
other net income, shall be distributed among the stockholders of the
twelve Regional Corporations. Not less than 45% of funds from such
sources during the first five-year period, and 50% thereafter, shall be
distributed among the Village Corporations in the region and the class
of stockholders who are not residents of those villages, as provided in
subsection 1 to it. In the case of the thirteenth Regional Corporation,
if organized, not less than 50% of all corporate funds received under
section 1605 of this title shall be distributed to the stockholders.
Id.
75. M. Price, D. Gerber & R. Purtich, An Examination of Section 21(d) of
the Alaska Native Claims Settlement Act, 79-82 (report for the Alaska Federal-
State Joint Land Use Planning Commission, Feb. 15, 1976).

76. Id.
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will mean foreclosure or forced sale of lands received under
ANCSA. '

Still, a number of factors reduce, for some Corporations, the
danger of large-scale foreclosures after 1991. The most impor-
tant of these is the fact that many lands conveyed or to be con-
veyed under ANCSA are not within presently existing taxing juris-
dictions. A major portion of the state and much of the selected
ANCSA land is within the unorganized borough,”” which has not
imposed any real property taxes. Second, there are certain exist-
ing state exemptions from local taxation, provided under state
laws, which could reduce the impact of taxation after 1991.
There are mandatory exemptions for land reserved for nonprofit
religious, charitable, cemetery, hospital, and educational pur-
poses.”® In addition, municipalities may at their option exempt

77. See AS 29.03.010-.020.

78. AS 29.53.020. This possibility has not been much explored, particularly
as alternative organization structures for Village Corporations. ANCSA allows a
Village Corporation to incorporate in two ways: as a for-profit corporation or a
not-for-profit corporation under Alaska law. At the present time every Village
Corporation in Alaska is organized as a for-profit corporation. It is not clear why
this mode was adopted for every Village Corporation.

Clearly there are differences in structure between corporations of the two
types. As a for-profit corporation, a Village issues shares of stock to those per-
sons enrolled in the Village. The shareholders elect the Board of Directors, who
‘decide on corporate policy. The directors are obligated to exercise prudent busi-
ness judgment. They may, of course, declare dividends or other distributions of
assets. In 1991, the shareholders of the corporation can sell their stock.

A not-for-profit corporation would be quite different. It ordinarily would
not have shareholders. It has a Board of Directors that usually fills vacancies
by vote. The Board’s obligation is to fulfill the charitable purposes as stated
in the corporation’s charter. The charter would state, for example, that the corpo-
ration was established to assist in the education, housing, employment potential,
family strengthening, and cultural support of the descendants of the Native fami-
lies that have lived in the Village. Anything that the Board authorizes which
is consistent with proper charitable purposes would be permissible. The Board
can engage in business enterprises that further these goals, or invest in businesses
to raise income to achieve these charitable purposes. Since there would be no
shareholders in the Corporation, it could assist people who are part of the Village
but not “enrolled” in it under ANCSA. Perhaps assistance could be provided
to the families of Villages whether or not they are Alaska Natives. This would
turn primarily on the nature of the articles of incorporation.

Such a corporation, were it nonprofit, would be like other foundations or
charities. It could use its money for scholarships, for housing subsidies, for travel
grants, for management training support, etc. It could also, of course, invest
its money, buy businesses, or establish experimental agricultural enterprises.
There is nothing wrong with a nonprofit corporation investing its money wisely
and gaining substantial income in any year. A nonprofit corporation could allo-
cate parts of its land to persons who are within its charitable objectives. Article
IX of the Alaska Constitution provides that property of nonprofit corporation
will be tax exempt. This would apply after 1991 as well as before. It would
mean that the land received by the Corporation could not be subjected to prop-
erty taxation unless the Alaska Constitution were amended. There are, however,
uses of nonprofit land that might open the land to taxation. Generally, if the
use of the land is consistent with the charitable purpose, the land is not taxable
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from the property tax levy residential property,” up to a value
of $10,000 per residence. This exemption would assist where
mandatorily conveyed land under Section 14(c) of ANCSAS®°
would otherwise be considered “developed.”®*

It is possible that the mitigating factors mentioned above will
avoid large scale forfeitures or tax-impelled sales of land when
the federal exemption is terminated. But the very speculative na-
ture of these factors precludes reliance on them by the Native Cor-
porations. It is possible, for example, that the existence of sub-
stantial tracts of privately held lands (by Native Corporations)
outside the organized taxing jurisdictions will lead to a statewide
property tax so as to provide roughly equitable exposure for all
taxpayers. Thus, the current distribution of Native lands within
‘and without taxing jurisdictions is not certain to continue.

The contingent nature of the possibilities of low exposure to
taxation is unacceptable if it will frustrate Congressional intent
and also force economic activity that is incompatible with rational
land use planning. The danger that lands will rapidly pass out
of Native hands as a result of state or local taxation has given rise
to" suggestions that Section 21(d) be amended to extend the ex-
emption. In addition, the Joint Federal-State: Land Use Planning

even if there is revenue. For example, if some of the people of the Village
were charged 'a rental fee to live on the land in order to cover administrative
expenses, the land would not be taxable. If, however, a subdivision were created
and became a profitable venture, the land would be taxable. But only the land
in that venture would be subject to a property tax.

There are, perhaps, psychological differences between for-profit and not-for-
profit organizations that transcend the issue of taxation. The for-profit mode
of corporate organization contains within it the suggestion.that one has to be-
have in a particular way. The Village Corporations seem to consider it necessary
that they seek out joint ventures and other kinds of exotic business arrangements.
For-profit corporations often lose money. Not-for-profit corporations can in-
crease in size. But if one is running a not-for-profit corporation one views one’s
responsibility differently: one views the corporation as a public service organiza-
tion with serious responsibilities to its clientele, rather than as a money-making
business. For an account of-'the views of John Sackett, Chairman of Doyon,
Ltd., see Schuyten, A Novel Corporation Takes Charge in Alaska’s Wilderness,
FORTUNE, Oct., 1975 at 159. .

79. AS 29.53.025(a).
80. 43 U.S.C. § 1613(c) (Supp. 1975)
81. AS 29.53.025(a)(3).

A second optional exemption is provided for property used by a nonproflt
entity for community purposes. AS 29.53.025(b). The lands conveyed to Native
Corporations under ANCSA are particularly well-suited to being characterized as
“used for community purposes,” especially in the case.of lands designated for the
maintenance of subsistence lifestyles.

Another optional exemption is provided for “historic sites, buildings, monu-
ments.” AS 29.53.025(b)(2)(C). Certain of the Native lands are recognizable
as “historic sites” by the very fact that they have been historically used by Native
populations and were selected under Section 14(h)(2) of the Act, 43 USC §
1613(h) (2) (Supp. 1975).
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Commission and others have been concerned that the nature of
the exemption and the manner of its expiration will interfere with
state policies for the use of land. Because these important con-
cerns and apprehensions will undoubtedly be the basis for Con-
gressional scrutiny, it is important to turn, in some depth, to alter-
native methods of further clarifying or modifying Section 21(d).

IV. PossIBLE GOVERNMENTAL RESPONSES TO THE
SECTION 21(d) PROBLEMS

The likelihood that circumstances will be arranged in a man-
ner totally unfavorable to the Native Corporations is probably low.
Nevertheless, the range of hazards is sufficient to render legisla-
tive action worthy of consideration. Legislation could confer pro-
tection independent of such factors as the location of Native lands,
the makeup and structure of local government, and the success
of Native investment programs.

Some of the possible legislative responses to the cut-off date
provided under Section 21(d) which would alleviate the Native Cor-
porations’ fears of huge tax liabilities involve a temporary or per-
manent extension of the exemption from local taxation; others en-
visage the imposition of a property tax, but seek to minimize its
effect by various devices.

A. State Legislative and Administrative Clarification of Section
21(d)

The Alaska legislature can furnish some guidance in the in-
terpretation of Section 21(d). The state, either through the leg-
islature or the Attorney General, could provide an interpretation
of what constitutes development or leasing to third parties. It
could determine authoritatively that lands not leased or developed
prior to conveyance remain exempt until 1991. State legislation
could not, of course, reduce the scope of the federal exemption,
but a reasonable state interpretation might be embraced by a fed-
eral or state court seeking to establish a rule of law. An opinion
of the Attorney General would be useful guidance to municipali-
ties and, if reasonably formulated, might prove influential to the
courts.

In determining the scope of the municipal power to tax Na-
tive lands, the legislature would have the opportunity to identify
the kinds of factors that ought to be taken into account in deter-
ming whether land is “developed.” Such factors might include
whether the land is being used for shelter or farming by a Native
owner of the land, whether it is being used for subsistence pur-
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poses by a Village as a whole, and whether taxation is limited to
the specific land developed. State law may also indicate whether
the exemption is reinstated if the lease terminates or the develop-
ment abates. The state legislature might also clarify what sorts
of interests in land, particularly those interests relating to mineral
development, constitute development or leasing to third parties—
thus triggering the first proviso—and what rights are lesser—thus
triggering the second proviso but maintaining the integrity of the
underlying exemption. The state may here distinguish among ex-
ploration permits and extraction programs. The legislature might
also distinguish between development that is in existence prior to
conveyance and development that is subsequent to selection by
or conveyance to the Native Corporation. The state could pro-
vide that certain lands that are reconveyed pursuant to Section 14
of ANCSA®2 do not lose their exemption. Legislative guidance
as to what constitutes leasing to third parties would also be help-
ful. For example, the state could provide that certain intra-Na-
tive Corporate ventures or agreements, including the establish-
ment of holding companies, would remain exempt from taxation.
It could establish a control test for situations where a Native Cor-
poration and a non-Native corporation jointly engage in a transac-
tion which includes ANCSA-conveyed land as part of the consid-
eration.

B. Extension of the Federal Exemption

A second major area of potentially desirable legislation
would involve extending the exemption via federal legislation.
Affected Corporations could develop their policies not only on the
basis of maximizing profits, but also on the basis of preparing their
constituents for ultimate autonomy. As it is, the inevitability of
the termination of the Section 21(d) exemption forces Native
Corporations to plan according to the conventional profit motive
simply to maintain their solvency against what in some cases would
be tax liabilities of enormous magnitude. Providing a more lengthy
period of exemption will allow the Corporations a chance to direct
more of their energies not to ensuring their survival as economic
entities, but to advancing the economic status of Alaska’s Natives.

The twenty year period that appears in ANCSA is a compro-
mise between proponents of a fifty year period and supporters of
a twelve year period.®® It was selected as a middle ground very
late in the legislative history of the bills that led to the enactment
of ANCSA. Congressional scrutiny of this particular portion of

82. 43 US.C. § 1613 (Supp. 1975).
83. See notes 12-15 & accompanying text supra.
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ANCSA does not appear to have been as extensive as that in-
vested in other parts of the draft bills. If further investigation
reveals its drawbacks, there need be no hesitation to extend the
exemption for an additional term.

Another consideration supporting extension of the exemption
is that the period selected is premised upon Native control of the
conveyed lands within a short time of enactment of the Act. But
patents and interim conveyances are expected to be delayed for
considerable periods of time, some even beyond the 1991 date.?*
The identification of public easements,®® litigation, and bureau-
cratic intransigence so far have caused an astonishingly slow pace
of conveyance.®® This means that Native proprietors will not have
patent title to the land until much later than the 1971 enactment
date of ANCSA—in some cases not until the exemption has al-
ready expired. They therefore have no means to use the land
to generate revenues until much later than assumed. Neither the
conveyance of parcels nor their leasing will be really possible 1n
the absence of patents.

A variant of extending the exemption is condltlonmg the ex-
tension upon retention of the restrictions on the alienability of Cor-
porate stock by Native owners. Under ANCSA, the inalienability
of stock expires in 1991, the same year that the Section 21(d)
exemption terminates. Linking a continuation of the property tax
exemption with the maintenance .of the inalienability of Corporate
stock can be justified as perpetuating what might be called the
Nativeness of the land. In other words, the exemption may be
necessary because of the danger that the assets that are part of
the Alaska Native Claims Settlement Act might rapidly diffuse in
the society. Prior examples of distributions of land and assets to
Native groups in other states display the legislative concern that
is felt when assets too rapidly leave: ‘Native hands, partly as a con-
sequence of the termination of trust status. 'The Menominee Rés-
toration Bill of the early 1970’s is an excellent example of the
legislative concern over the relationship between an Indian com-
munity and its assets. In 1953, the United States Congress agreed
that the Menominee Tribe should be free to manage its resources
without the restraining federal presence.®” The incursion of state ju-
risdiction, including the power to tax, led to a substantial reduction
in the tribe’s assets and cohesiveness. Concern over the eventual
impoverishment of the tribe led, ultimately, to the restoration of

84. See note 61 supra.
85. See note 63 supra.
86. See note 61 supra.
87. Act of June 17, 1954 ch. 303, 68 Stat. 250 (1954).
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trust status and the reimposition of the exemption from state and
local taxation.®®

The situation in Alaska is somewhat different. The stock,
not the land, is restrained from alienation. But the restraints on
stockholder alienation is a critical aspect of the validity of the ex-
emption. So long as stock is inalienable (except through inher-
itance and certain other limited occurrences), control of the Cor-
porations remains in Native hands and the present inclination not
to alienate lands remains as well.  In addition, when the stock
becomes alienable, important questions will arise as to the equity
and purpose of a continued exemption. If, for a particular Corpo-
ration, a substantial percentage of the stock is alienated after 1991
the Corporation will no longer pro tanto be a Native Corporation.
To the extent that the Corporations lose their Nativeness, the
moral claim for a policy that preserves a land base is eroded.

C. State Exemption of All Undeveloped Lands

A third approach to lessening the threat to Native lands
would be to eliminate the property tax on all undeveloped
lands.3® State legislation aimed at exempting undeveloped lands
from local property taxation is a form of relief principally affecting
the Native Corporations, since they will own the great bulk of pri-
vately held land in the state, and an even larger share of the unde-
veloped land in private ownership. In effect this proposal would
provide a permanent extension of the Section 21(d) type of ex-
emption, but without the third party requirement found in
ANCSA. In addition to relieving immediate pressures on Native
Corporations to secure a maximum rate of return on their invest-
ments, it would have the longer-range effect of allowing the per-
manent retention of tracts of undeveloped land as open space. A
temporary exemption, no matter- how long, provides only a tempo-
rary incentive to retain conveyed lands in their undeveloped state.
Upon termination of the exemption, the impetus is to make the
most of the lands in order to defray as much of the tax bill as
possible. To the extent that an open-space policy is.attractive in
the Alaska context, a permanent exemption of undeveloped land
from local taxation is worth considering.®®

88. See Menominee Restoration Act, 25 U.S.C. §§ 902 et seq. (Supp. 1975);
GOVERNMENT RESEARCH, FISCAL DATA FOR ALASKA (1975).

89. See letter from Barry Jackson to Gov. Jay Hammond, supra note 60.

90. A variant of this proposal is the exemption of lands dedicated to sub-
sistence activities, even though they might be considered “developed.” See Tuss-
ing & Jones, The Economic Effects of a Land Claims Settlement in ALASKA PUB-
Lic PoLicy 322, 329 (Harrison ed. 1971).
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D. Elimination of the Property Tax

A more fundamental change in the Alaska taxation scheme
would be to eliminate the property tax entirely. Because taxes
on property are regressive,® even if restricted to developed prop-
erty, this change would be welcomed by more than just Native land
owners. Whether reliance on the property tax can be eliminated
depends upon two factors: the availability of alternative revenues,
and the expected increase in expenditures by local governments
in the years to come.’> Alaska may be in a position, by virtue
of its vast oil and gas reserves, to obtain revenues which make
property tax income seem pale in comparison.®® In 1961 local
property taxation brought in $11.9 million; this grew to $17.8 mil-
lion in 1972.°* With the additional organization into political sub-
divisions since 1972, particularly in the North Slope area, and the
inevitable increase in market valuations of real property, the fig-
ure is bound to increase; nevertheless, it is insignificant compared
to the oil revenues predicted for the short term.

E. Modification of the Existing Property Tax System

Rather than extending the Section 21(d) exemption either
directly or by abandoning property taxation, the state legislature
has at its disposal a variety of alternative means for reducing the
danger of severe property taxation upon Native Corporations.
The state could implement an assessment freeze, locking the as-
sessment level of Native lands at their worth for subsistence activi-
ties, unless they are developed. This approach would ensure
some local revenues from Native proprietors, but would im-
pose only a minimal risk of confiscation on the Native landowners.
Similarly, assessments at market value could be delayed for a pe-
riod of years after development or leasing occurs. This would fur-
nish a number of years during which embryonic Native develop-
ments could be nurtured without being weighted down by a tax
burden.

91. See, e.g., Zlmmerman, Tax Planning for Land Use Control, 5 Urs. Law.
639, 647 (1973).

92. An excellent sketch of state and local revenues ‘and expenditures in
Alaska is contained in UNIVERSITY OF ALASKA, INSTITUTE FOR SoCIAL, EcoNoMIC
AND GOVERNMENT RESEARCH, FisCAL DATA FOR ALASKA (1975).

93. Oil revenues in Alaska come from several sources: the leasing of state
lands for exploration, development and extraction of oil and gas royalties, bonus
sales from competitive leasing of state lands, a production on oil and gas sold from
property within the state, oil and gas property taxes, and a new property tax on
reserves. DEPT. OF ADMIN.,, REVENUE SOURCES OF ALASKA, FiSCAL YEARrS 1974-
1980, 13 (1976); DePT. OF REVENUE, REVENUE SOURCES, FiscAL YEARs 1975-1977,
4 (1976).

94. FiscAL DATA FOR ALASKA, at 16 (1975).
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At the level of more general property tax reform, a tax rate
proportional to Native income level could be enacted. Such tax
equalization would defeat the conventional criticism of property
taxation as regressive, while serving both the need of local govern-
ments for revenues and the need of Native Corporations for a rel-
atively risk-free tax environment. A sliding scale based on the
ability to pay rather than on the market valuation of Native hold-
ings would be the basis for tax liability.

As another approach, differential taxation similar to the use
of special assessment districts could be employed as an exclusive
basis for property taxation. A levy would be imposed, under this
theory, in accordance with the demand on municipal services,
rather than on the basis of assessed valuation. Rural Native lands
which place no demands upon. the taxing jurisdictions in which
they are situated would have no tax liability; lack of development,
therefore, would make possible a low tax rate. Since undevel-
oped lands receive little benefit from municipal services, they
should not be burdened with the costs of providing these benefits.

The modifications of the present Alaska tax system discussed
here do not exhaust the possibilities. Whether these changes
should be made, or whether the other legislative actions discussed
above should be taken, ultimately depends on the degree to
which Native interests are threatened by property taxation, and
on the degree to which federal, state, and local governments
feel that Native interests should be protected. It is to be expected
that these three levels of government will vary in their concern
for preserving Native interests.

CONCLUSION

This Article has examined numerous problems in the inter-
pretation of Section 21(d) of the Alaska Native Claims Settle-
ment Act and has suggested possible clarifications and modifica-
tions of its tax moratorium. However, the complexities of the pro-
vision are not exhausted here. Further work is needed in analyz-
ing the precise effect that Section 21(d) will have on Native Cor-
porate land use behavior. At present, the Corporations have not
formulated comprehensive, long-range development plans, so it is
difficult to isolate accurately the impact of Section 21(d) on land
use. In addition, a sophisticated economic assessment of the po-
tential property tax liabilities of the various Regional and Village
Corporations is needed to identify the scope of the tax threat to
those Native entities. This economic evaluation, when coupled
with the analysis provided by this Article, will permit the legisla-
ture and the judiciary to make rational decisions regarding the tax
exemption of Alaska Native lands.



