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ABSTRACT

COLLECTIVE DUTIES (FARD KIFAYA) IN ISLAMIC LAW: THE MORAL COMMUNITY, STATE
AUTHORITY AND ETHICAL SPECULATION IN THE PREMODERN PERIOD

Adnan A. Zulfigar
Joseph E. Lowry
This dissertation studies a unique subset of legal obligations in Islamic law known
as “collective duties” (fard kifaya) and focuses on juristic writing in the premodern period
between the 9™ and 14™ centuries C.E. Together with the more widely recognized
“individual obligations” (fard ‘ayn), these duties encompass the complete range of
mandated behavior in Islamic law. Individual obligations follow a simple pattern: one
person is assigned responsibility for performing a particular act and is solely held
responsible if they fail to do so. Collective duties are premised on a different concept
involving shared responsibility for required acts. They are based on a formula consisting
of two clauses, which loosely draws from a Qur’anic prooftext. The first clause states that
as long as some people perform the duty, then the obligation is suspended for everyone
else. While everyone initially carries the burden, they are not all required to perform.
However, the second clause adds an important warning: if no one performs the duty,

then everyone is held accountable.
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This study explores the juristic discourse on collective duties in order to better
understand how they function, what purpose they serve and why they might have been
created. As premodern jurists explored the implications of collective duties as a whole,
they developed the theoretical outlines of a kifdya-doctrine, one that asked questions of
whether collective duties were preferred to individual obligations, who in the collective
was required to perform and when an obligation was suspended. Beyond the general
doctrine, the dissertation also examines legal rules developed for three specific
collective duties: jihad, funerary rites and duties to rescue. The discourse on these duties
demonstrates how jurists not only provided practical guidance for performance of the
obligation, but also thought more broadly about the theoretical implications for law. In
the process, they began to determine who belongs in the moral community, defined a
robust role for the state in law’s implementation and speculated on what should
constitute ethical behavior. As a result, they made clear that the normative universe of

obligation is essential to understanding the Islamic legal tradition.
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INTRODUCTION

“A world centered upon obligation is not, really cannot be,

an empty or vain world.”

Background

Every intellectual exploration has an origin story, a genesis for why this
particular path is being travelled. This is no different for academic endeavors including
the present study. The explanation need not venture into butterfly effects from moments
in the distant past, but can simply answer the question: why this inquiry? Hence, tailored
for this project we might ask, where exactly the idea of writing on fard kifaya, or collective
duties, came from? Aside from the confluence of personal research interests—
community, warfare, morality, legal theory—in one study, my pursuit of a fuller
understanding of obligation, specifically collective ones, arose out of two key
observations.

The first observation came from within the field of Islamic studies, where an
increasing number of scholars have pushed to expand the traditional boundaries of
inquiry in the field and reopen the question of what precisely should be included in the

study of Islam. More importantly, as they advocate for subsuming a wider range of topics

! Robert Cover, “Obligation: A Jewish Jurisprudence of the Social Order,” Journal of Law and Religion, vol. 5,
no. 1 (1987): 70.



under the definition of “Islam,” a parallel goal seems to be the desire to diminish law and
theology as prime movers in this space. Putting aside any assessment of the substantive
value of this expansion, every field of study can benefit from challenges to commonly
held assumptions and ossified understandings. At the same time, it is hard to ignore that
both the present and past signify an inescapable truth: law is an overriding
preoccupation of the believer. Put another way, the core question for every religious
adherent is often a simple one: “what is required of me?” These requirements range
between restraint and positive acts; they are found in detailed rules, but also expressed
in more open-ended principles and maxims. From the answers to this core question a
moral community takes shape. Changing geographies and times bring variation to the
answers and, in the process, refine the boundaries of the community. Yet, the north star
of the moral community remains the same: duties that its members owe and that they
are owed.

Juxtaposed to this trend in the field of Islamic studies, my second observation
came as a result of the “lived Islam” around me, in the United States and across the globe.
Here, I observed a discourse permeated with the language of law and manifesting the
believers’ preoccupation described above. Countless books on what was required of the

believer occupied the marketplace, only to be dwarfed by the volume of websites devoted



to providing advice and answering inquiries on the topic. What proved most fascinating
was the ever-expanding nature of these requirements, a trend that betrayed a common,
arguably universal, operating assumption regarding piety: the more requirements to
fulfill, the greater one’s faith. However, I observed that the creation of more
requirements often required less rigor in the application of legal terminology, in
particular the term “obligation” (fard). This casual approach to obligation meant that
common conversations tended to use the term obligation lightly with no measure of its
significance or the consequences of its application. Wherever there was need to
emphasize the importance of an act it was framed in the language of obligation: by
classifying an act as required, the underlying behavior instantly gained significance.

Of course, this enterprise of expanding the category of obligations is fraught with
theoretical difficulties. It is also an interesting illustration of how legal language
functions in both technical and lay spaces, often with confusing results. Just as the word
“rights” has become ubiquitous in American parlance, the words “fard” and “wajib,” as
well as their English equivalents “obligation” and “required,” and their derivatives, are
pervasive in modern Muslim parlance. A few examples help illustrate the consequences

of this expansion and unrestrained usage.



In early 2017, a Jewish cemetery was desecrated in Northeast Philadelphia and
there was an overwhelming response of sympathy and solidarity from the Muslim
community. One particular tweet stood out to me during this period. A Muslim in the
United States Marine Corps wrote on Twitter: "I'm a #MuslimMarine in Chicagoland area.
If your synagogue or Jewish cemetery needs someone to stand guard, count me in. Islam
requires it (emphasis added)."* The sentiment was echoed by several others. While the
statement at that particular political moment was powerful and moving, I immediately
thought of his use of the word "requires." What did he mean by “requires?” Was he
speaking in a more generic sense of some amorphous Islamic principle of justice that
encouraged him to stand guard, without holding him accountable if he failed to do so?
Or did he mean this was an actual obligation Muslims were mandated to fulfill and they
would be responsible if they failed to do so? While the generic sense of encouraging this
behavior was plausible given how easily broad principles can be applied to different
circumstances, I struggled to find justification for the claim that this was an actual
obligation. It seemed evident the term had been used colloquially, but meant to convey

the force associated with a technical religious obligation.

? Wais Bashir, “Muslims offer to guard Jewish sites in US,” BBC News (March 2, 2017), available at:
http://www.bbc.com/news/world-us-canada-39142831 (last visited October 14, 2018).



On another occasion many years prior, I engaged a friend in a conversation about
my research on fard kifaya. He noted that he himself was actually engaged in fulfilling a
kifaya-duty. Intrigued, I asked him which particular kifaya-duty he was fulfilling? He
explained that he was a prison chaplain in an all-female correctional facility and that this
role was a fard kifaya. The idea captivated me at the time, and since then, for a few
reasons. First, there was no legal authority that I could recall in the years of studying the
topic which suggested chaplaincy in prisons, whether male or female, was a type of
kifaya-duty. Certainly not in the premodern Islamic law literature where that type of
chaplaincy was entirely absent. Second, it seemed as though my friend, like many others,
emphasized the “communal” aspect of the common translation of kifaya-duty as a
“communal duty” and applied it to his work. The logic was simple: since he considered
his job “beneficial to the community” and it involved a clear religious dimension, it must
then be a fard kifaya. Given that premodern jurists also routinely discussed communal
benefit as a rationale for kifdya-duties, my friend’s logic was not entirely unreasonable.
As will later be shown, jurists employed the same reasoning to attach the label of kifaya
to an expanded list of acts in the post-formative period.

However, there was a third reason that proved to be most instructive. My friend

seemed unconcerned with the potential implications of creating a new kifaya-duty in his
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job. The fundamental idea behind a kifaya-duty is that some can perform on behalf of
others, but if no one performs then all are sinful. If one accepted my friend’s suggestion
that he was engaged in a kifaya-duty, then at any point where an all-female correctional
facility did not have a Muslim chaplain, the community as a whole would be liable. This
came to fruition a short time later when he pursued another opportunity and left his
position at the prison vacant. In theory, as long as that position remained vacant, my
friend, along with the rest of the community, remained liable for failing to fulfill an
obligation. In expanding the category of kifdya-duties he had also increased the
likelihood of the community being more sinful. Interestingly enough, this consequence

was also one that premodern jurists seldom paid attention to.

Defining “Duty”

Bearing the above in mind, the idea of duty (or obligation) receives a fair amount
of treatment in Islamic thought, including in the fields of philosophy, theology and law,
but an exhaustive discussion of all its various aspects is beyond the scope of the current
project. For my purposes, the specific focus here will be on the treatment of duty in the
Islamic legal discourse and advancing a better sense of how duties are broadly

constructed. The most widely used term for duty in the legal literature is wajib, although



other terms are also used, such as fard’ For the most part, jurists treat these terms
interchangeably with the exception of those jurists affiliated with the Hanafi school.
The Hanafis distinguish fard from wdjib in three ways. First, they say that fard
must come from “unimpeachable sources.” In other words, all fard injunctions must be
proven on the basis of an epistemologically “certain source that has no form of doubt in
it, that is, dalil thabit la shubhata fth.”* Second, fard requires “mental affirmation.”® And
finally, a “commitment” to fard is a pre-requisite for membership in the Muslim
community.” None of these apply to wajib. Hence, intentionally failing to perform a fard-
duty is considered a purposeful omission, making it more blameworthy and deserving of
severe consequence, such as being branded a disbeliever (kafir). On the other hand,
intentionally failing to perform a wajib-duty is simply a neglectful act and not one that

rises to the level of disbelief.?

* In addition to fard and wajib, there are words like kataba, amr, ‘ala or different constructions that indicate
performance is required, such as “imperative expression,” an “infinitive acting as a verb,” or a “verbal
noun.” Ahmad Hasan, Principles of Islamic Jurisprudence: The Command of the Shari‘ah and Juridical Norm
(Islamabad: Islamic Research Institute, 1993), 44-47.

* A. Kevin Reinhart, “Like the Difference Between Heaven and Earth: Hanafi and Shafii Discussions of
Fard and Wgjib in Theology and Usil,” in Studies in Islamic Legal Theory, ed. Bernard G. Weiss (Leiden: Brill,
2002), 216.

® Mawil Izzi Dien, Islamic Law: From Historical Foundations to Contemporary Practice (South Bend: University
of Notre Dame Press, 2004), 97.

® Reinhart, “Fard and Wajib,” 216.

” Reinhart, “Fard and Wajib,” 216.

® Reinhart, “Fard and Wajib,” 209. For his part, Zarkashi, a Shafi‘i, notes that when it comes to fard kifaya
and wajib there is no real difference from the perspective of obligation except that kifaya allows the



Non-Hanaff scholars critically weigh in on this distinction, generally considering
the Hanafi argument to be semantic and inconsequential. Ibn Hazm (d. 456/1064)
provides a blunter assessment of the Hanafi position referring to it as essentially
incomprehensible.” He insists that only two types of acts are possible: noncompulsory
(tatawwu) and compulsory (fard) ones. Noncompulsory acts are not sinful to forgo (lam
yakun ‘Gsiyan li-Allah), but their nonperformance is disliked while compulsory acts are
sinful to omit.” There is no third option: either you are liable for failing to perform an
obligation or you are not (imma shay’ ya‘si Allah ta‘ala tarikuhu wa-imma shay’ 1a ya‘si Allah
ta‘ala tarikuhu wa-la wasitah baynahuma)."" As proof, Ibn Hazm cites a Prophetic hadith
where he responds to an interlocutor who asks “what is Islam,” to which the Prophet
responds that the five prayers are compulsory and everything beyond that is

noncompulsory.'” Had there been a third option, Ibn Hazm argues, it would have been

obligation to be removed by the actions of a few while wajib does not since it is a burden that every
person must carry. Badr al-Din al-Zarkashi, al-Bahr al-muhit fi usil al-figh, vol.1, ed. ‘Abd al-Qadir ‘Abd
Allzh al-‘Ani (Kuwait: Wizarat al-awqaf wa-I-shu‘iin al-islamiyya, 1992), 243.

° Ibn Hazm, al-Muhallg, vol. 2, ed. Ahmad M. Shakir (Cairo: Idarat al-Taba‘at al-Muniriyyah, 1928), 227. He
does not mention the Hanafis by name, but simply says that “some people say” (gala gawm) that there is a
third category known as wajib. His full response to this position is that “this is a mistake because it is a
claim without any proof and a statement that is incomprehensible and even the person making the claim
is not able to explain its meaning.” (hadha khat@ li-annahu da‘wa bi-la burhan wa-qawl la yufham wa-la yaqdir
q@iluhu ‘ala an yubayyin muradahu fihi). Ibid.

1% Ibn Hazm, Muhallg, vol. 2, 226.

' Ibn Hazm, Muhallg, vol. 2, 227.

2 Ibn Hazm, Muhallg, vol. 2, 228.



stated in this hadith. Hence, he considers the terms wajib, fard, hatm, lazim and maktiib to
be interchangeable, carrying the same meaning: obligatory.” Abi Ishaq al-Shirazi (d.
475/1083) echoes this view stating that maktib, wajib and fard all carry the same
meaning.'* He says the terms are synonymous because each mandates punishment for
non-performance. Shirazi notes that the Hanafis consider fard to be based on definitive
evidence (bi-dalil magqti¢ bihi) while their definition of wajib is based on evidence
formulated through interpretation (bi-dalil mujtahadin fihi)."” Like others, he also
considers this distinction purely semantic with no substantive impact.

Sayf al-Din al-Amidi (d. 631/1233) addresses the distinction between fard and
wajib stating that, setting aside their technical meanings, semantically wajib means
“falling” or “fixed” while fard means “estimation” (taqdir), “revelation” (inzal) or
“permissibility” (hilla)."* Amidi recognizes the semantic differences between the two
terms, but from a technical, legal perspective sees no distinction between them. He notes

that both terms signal what the Lawgiver considers blameworthy behavior.”” Amidi is

B Ibn Hazm, Muhallg, vol. 2, 227.

' Shirazi, al-Luma‘ fi usil al-figh, ed. Muhy1 al-Din Yasuf Ali Badawi (Damascus: Dar al-Kalam al-Tayyib,
1994), 63.

15 Shirazi, Luma’, 64.

16 <Ali b. Muhammad al-Amidj, al-Thkam fi usil al-Ahkam, vol. 1, ed. ‘Abd al-Razzaq Afifi (Riyadh: Dar al-
Sam?’1 li al-Nashr wa al-Tawz, 2003), 135.

7 Amidi, Thkam, vol. 1, 136.



also aware of the Hanafi position and summarizes it by stating that for them fard is
backed by “definitive” (magti‘an) evidence while wajib is based on “speculative”
(mazniinan) evidence. He also contends that this distinction is just semantic and does not
impact whether something is obligated. In fact, he argues that the Qur’an itself uses fard
and wajib interchangeably."

Despite being the most commonly used term for obligation, wajib is employed in
such a variety of ways that its definitions are “often intermingled, sometimes confused,
and overlapping and only identifiable once the source, and the inherent spirit of
legislation is referenced.”” If we consider Amid’s discussion on obligation again we find
that it is illustrative of the general framework within which jurists consider obligations.
From an etymological perspective, Amidi notes that the word for “obligation” (wajaba) is
meant to convey the idea of “falling down” (sugiit). For example, he mentions that the
“the sun setting” is described as wajabat al-shams. Similarly, if a wall collapses it is
described as wajaba al-h@it. Amidi also connects the meaning of obligation to the words

“firmness” (thubiit) and “resoluteness” (istigrar), citing a Prophetic hadith as evidence:

18 Amidi, Ihkdm, vol. 1, 136-137.
¥ 177i Dien, Islamic Law, 97.
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“If a sick person dies, then no females should weep for him” (idha wajaba al-marid fa-la
tabkin bakiyatan).”

With regard to technical or legal (shari‘a) usage of the term, Amidi states that
duties are those acts, which, if omitted, trigger a penalty.”’ This is the most widely
accepted definition of duty or obligation. In Amidi’s opinion, the “rendering obligatory”
(wujiib),” in terms of the Shari‘a, is how God’s (al-shari¢ or “Lawgiver”) persuasive
“speech” (khitab) designates the nonperformance of particular acts as blameworthy in
certain situations (fi halatin ma).”® As Bernard Weiss explains, Amidi considers any
“addressed speech that constitutes a Shari‘a categorization” as either calling for
something or not calling for anything. If it calls for something, then it is either calling
for performance or nonperformance of an act. If it calls for performance, then it does so

either in a “peremptory manner” or “nonperemptory manner.” If it does so in a

20 Amidi, Thkam, vol. 1, 133.
2 Rmidi, Thkam, vol. 1, 134.
# In this specific instance, I've adopted Bernard Weiss’ definition of wujiib here based on his reasoning for
how Amidi uses the term. Bernard Weiss, The Search for God’s Law: Islamic Jurisprudence in the Writings of
Sayf al-Din al-Amidi (Salt Lake City: University of Utah Press, 2010), 94 & 96. In other places I maintain a
simpler translation of “obligation” or “duty” as these translations lack the awkwardness of placing
“rendering obligatory” in a sentence.
» Rmidi, Thkam, vol. 1, 134.
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peremptory manner then “the categorization constitutes a rendering obligatory;” if it is

nonperemptory then “it constitutes a recommending.”*

Obligation in Theology

Before delving further into the legal dimensions of obligation, a brief comment
on how theologians discussed duty might be helpful. The central question for
theologians concerning duty is why God should be obeyed. Aron Zysow notes that
historically theologians had two primary answers to this question: “prudence” and
“morality.”” The Ash‘ari school advocated for “prudence,” believing that no “moral
order exists independent of revelation” thus the act of obeying God is prudential. God’s
command activates duties and these duties are rooted in the “threat of punishment.”*
Thus, the Ash‘ari position, which became normative for a certain current of Shafi‘is and
some other jurists, was one where “an obligatory act is nothing more or less than an act

127

that God makes obligatory by his decree whether there be a reason behind it or not.

2 Weiss, God’s law, 95.
% Aron Zysow, “Two Theories of the Obligation to Obey God’s Commands,” in The Law Applied:
Contextualizing Islamic Shari‘a, eds. Peri Bearman, Wolfhart Heinrichs and Bernard Weiss (New York: 1.B.
Tauris, 2008): 397.
%6 Zysow, “Two Theories,” 397.
2 Weiss, God’s Law, 88.
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On the other hand, the Mu‘tazilis were proponents of “morality” as the reason to
obey God. For them, there is a moral order that exists separate from revelation and
obligations are necessarily grounded in reasons outside of revelation.” As a result, they
saw two different approaches to the question of obeying God. The first is what Zysow
terms the “Baghdadi” theory of “gratitude to the benefactor.” This approach, whose
main proponents included Aba 1-Qasim al-Kabi (d. 319/931), the Twelver Shi, Zaydis,
some Shafi‘i and Central Asian Hanafis, believed that human obedience to God’s law did
not merit a divine reward since fulfillment of the duty was actually a way to demonstrate
gratitude to God.” Other scholars like Ibn Mattawayh (d. 469/1076) rejected this idea,
noting that there were certain duties, like jihad and fasting, which were too burdensome
to be sustained over time simply out of a motivation to show gratitude for God’s benefits
to humanity.*

The second theory, which falls under the “morality” answer is what Zysow terms
the Basran lutf theory. This theory said that obedience to law is strengthened by the

motivation to do what is right and any subsequent reward is merited because of the

% Zysow, “Two Theories,” 398; see also, Weiss, God’s Law, 87.
» Zysow, “Two Theories,” 398.
%0 Zysow, “Two Theories,” 401. The theory of gratitude was revived in Yemen by the Zaydis. It gives a
more universalist notion of revealed law in that it makes revealed law necessarily contemporaneous with
morality and binding on all humans. Zysow, “Two Theories,” 410.
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“hardship” in complying with the command despite other impulses.’ Basran Mu‘tazilis
argued that since God is obligated to act for the “maximal benefit” of His creatures, they
owe Him no gratitude because the obligation to be grateful only arises when the
benefactor acts without being under an obligation.”” According to Zysow, the general

trend was for Mu‘tazilis, Twelvers and Zaydis to move from the gratitude theory to lutf.”

A Framework for Legal Duties

Returning to the legal perspective on duty, the term fard is discussed in a variety
of ways with slight differences in how certain associated terminology is used. One useful
way of structuring the discussion on legal duties is found in the writings of the modern
Syrian jurist Wahbah al-Zuhayli (1932-2015). He creates four categories to help explain
obligations. Each category is distinct and provides four different paradigms within which

Islamic legal duties can be understood: (1) obligations based on when the act must be

*! Zysow, “Two Theories,” 399. As Mairaj Syed explains, the “source of the hardship...is the value forgone,
as representated by the motivations ignored in the choice that is made.” Mairaj Syed, Coercion and
Responsibility in Islam: A Study in Ethics and Law (Oxford: Oxford University Press, 2017), 52.
% Zysow, “Two Theories,” 401.
% Zysow, “Two Theories,” 402. There were also different theories with regard to duties that exist as a
result of revealed law, for instance prayer. Some argued that there was no independent reason for these
duties outside of revelation. Others said that there were reasons for these acts outside of revelation
because they conferred benefits on human beings. Maturidi said that God’s bounty touches every organ
and every organ must express gratitude. Since reason cannot determine the measure of gratitude due for
each organ, prophecy is necessary. Ibid., 405.
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performed, (2) who is obligated to perform it, (3) the extent of performance required and
(4) whether an option to perform exists or not.

The first category, concerning when performance must take place, is divided into
two parts: open-ended (al-wajib al-mutlag) and time-bound (al-wajib al-mugayyad). An
open-ended duty does not specify any particular time period within which performance
must take place; it can be performed immediately or delayed till later.”* On the other
hand, the time-bound duty requires performance to occur, barring a legitimate excuse,
within a particular time period otherwise it is no longer valid.” The most common
example of this is the designated times within which five obligatory prayers must be
performed.’® Some scholars, particularly in the Hanafi school, divide the time-bound
duties into three subdivisions. One subdivision is muwassa¢ (broad) and includes those
acts where more than enough time has been allocated for the duty to be performed.
Although the obligation is restricted to a particular time period, that time period itself is
broad and more than adequate for performance to take place.” For instance, an example

would be one of the daily prayers: the prayer might take five minutes to perform, but the

* Wahba al-Zuhayli, Usil al-figh al-Islami (Damascus: Dar al-Fikr, 1986), 50.
% Zuhayli, Usil, 50.
%¢ Zuhayli, Usil, 50.
%7 Zuhayli, Usil, 49.
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time period within which performance must occur is significantly greater than that.*
Another subdivision is mudayyaq (narrow), where the time granted for performance is
sufficient for one act to be performed and no similar act. For instance, the Ramadan fasts
must be performed within a specific month and no other types of fasts can be performed
during this month.”” The final subdivision is dhi shibhayn (possessing both qualities),
which refers to acts that include elements of both muwassa® and mudayyagq: some aspects
of the duty can be performed within a broad time frame, but other aspects are more
restricted.” Hajj would fall under this subdivision: it must be performed once in a
person’s lifetime (muwassa), but can only be performed on certain days in any given year
(mudayyaq).”

The second category of duty is based on guidelines for the extent and amount of
performance required. There are two types within this category. The first is al-wajib al-
muhaddad (fixed obligatory act) where both the extent and amount of performance are
defined and satisfying the duty means meeting those exact requirements. Examples

would be the number of prayers performed in a day and how many prostrations they

% Zuhayli, Usil, 49.
%% Zuhayli, Usil, 49.
*° Zuhayli, Usiil, 49.
*! Zuhayli, Usil, 49.
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involve or the amount of zakat that must be paid by each particular individual. This type
of duty automatically incurs “liability” for nonperformance.*” The second type is al-wajib
ghayr muhaddad (variable obligatory act) where neither the extent nor the amount of
performance has been defined and liability only attaches based on judicial decree or
initiation of performance. In other words, these are broad duties requiring acts that can
be performed in a number of ways; examples are spending in the way of God (such as, to
build a mosque), cooperating in good works, feeding the hungry, etc. These duties do not
have fixed requirements because they are contingent on needs and circumstances.”
The third category is based on who must perform and is most pertinent to our
discussion here. This category is divided into “duties every individual is required to

perform” (al-wajib al-‘ayni) and those “only required of some community members” (al-

*2 Zuhayli, Usil, 59. The use of the term “liability” requires additional explanation. It is an imperfect
expression in the context of Islamic legal duties and even in Western law can carry multiple meanings
depending on which field of law is being discussed. In general, in modern legal settings, “liability” for
failing to perform a duty implies there will be some penalty forthcoming from the legal system that has
jurisdiction over you, whether in the form of non-penal sanction (civil liability) or incarceration
(criminal liability). Unperformed religious obligations, on the other hand, are generally viewed as only
incurring “moral blame.” The challenge for Islamic legal duties is that they exist between these two
categories. There is moral blame for failing to perform obligations. At the same time, you will be held
accountable for nonperformance, meaning it might lead to punishment if, on balance, your praiseworthy
acts are not greater than the blameworthy ones. But this punishment tends to be deferred till the
afterlife. Unfortunately, no adequate term exists to describe this position that includes both liability and
blame. On balance, using the word “liability” signals the importance of recognizing there is an undefined
penalty associated with nonperformance of Islamic legal duties, which is why I have chosen to use it
throughout this text.
* Zuhayli, Usil, 59.
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wajib al-kif@’)).* Individual duties, required of every person with legal capacity, cannot be
satisfied through third-party performance. On the other hand, with collective duties
there is no concern over who performs, only that performance should result in the duty
being fulfilled. If performance is completed, then the duty is suspended for everyone
else.” In Zuhayli’s framework, focusing on the person bearing legal responsibility for the
duty is just one way of approaching the category of collective duties, but for many
medieval scholars this was the only frame of reference for understanding duties.

For instance, Abii Bakr al-Bagqillani (d. 403/1013) frames his understanding of fard
on three types of performers, though an individual can be more than one type. Each type
encompasses a different aspect of fard and collectively they represent every aspect of
what is obligatory.” The first performers are individuals who have reached the age of
maturity. The obligations they owe revolve around belief: belief in God, the Prophet,
prior revealed texts, as well as devotional acts (‘ibadat) required of every person, such as

prayer and fasting.” The second category are duties strictly for the scholarly class, not

* Zuhayli, Usil, 60.
* Zuhayli, Usil, 62. This is the standard formulation found in medieval scholarship as well. Ibn Hazm,
Mubhalla, vol. 2, 143.
*¢ Ab Bakr b. al-Tayyib al-Baqillant, Al-Insaf fima yajibu i‘tigaduh wa-1a yajiz al-jahl bihi fi ilm al-kalam, ed.
Muhammad Z3hid al-Kawthari (Cairo: al-Maktabat al-Azhariyya li-l-Turath, 2000), 21. For a more detailed
look at Baqillani’s hermeneutics, see generally, David Vishanoff, The Formation of Islamic Legal Hermeneutics:
How Sunni Legal Theorists Imagined a Revealed Law (New Haven: American Oriental Society, 2011).
¥ Baqillan, Insaf, 20-21.
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the general public. For instance, these duties include issuing legal opinions regarding
religious rules (ahkam al-din), exercising independent legal reasoning (ijtihad), examining
the methods of arriving at legal rules (turuq al-ahkam), knowing what is licit (halal) and
illicit (haram). The duties in this category are considered fard kifaya and are not
designated for any one particular person to perform. As long as some people, specifically
scholars, perform the duty then the rest of the community (ummah) is no longer liable.*
Bagqillani considers these duties to include memorizing the Qur’an, relating parts of the
Prophetic sunnah, performing funeral rites or undertaking jihad.” Interestingly enough,
he is one of the few jurists who assigns legal responsibility for these duties to the
“community of scholars” as opposed to the whole community. The final category of
obligations is one Baqillani considers the ruler’s responsibility separate from the rest of
the community. Within this category he includes carrying out the hudid, appointing

deputies and justices, and adjudicating.”

* Bagillani, Insaf, 21. Interestingly, Bagillani’s use of the term ummah is quite unique since it is rarely used

by other jurists for this formulation. Jurists generally state that the duty will be suspended for “the rest”

and assume the reader understands who exactly the rest are. It should be noted though, that in using the

Muslim community.

* Baqillani, Insaf, 21.

> Bagillani, Insaf, 21. The category of duties specific to the ruler is also raised by Nawawi in relation to the

collective duty to “command what is right and forbid what is wrong.” He says that this duty is assigned

to specific people through the state’s authority (hukm al-wildya) and they are known as the muhtasib.

Yahya b. Sharaf al-Nawawi, Rawda al-Talibin, vol. 7, eds. ‘Adil Ahmad ‘Abd al-Mawjid and ‘Ali Muhammad
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Returning to Zuhayli, his final category of duties relies on determining the
purpose of the act (ta’yin al-matlib bihi) and is divided into two sub-categories. One sub-
category is a designated obligatory act (al-wajib al-mu‘ayyan), where the Lawgiver has
assigned someone to fulfill the duty, and thus nonperformance is not an option.” This
sub-category includes acts like prayer and fasting, and anyone that possesses legal
capacity is required to perform. The second category is an obligatory act that contains
the option to perform (al-wajib al-mukhayyar).”” The Lawgiver provides several options
for how the duty can be fulfilled. The classic example of this is expiation (kaffarah) for
breaking an oath. The requirement to expiate can be fulfilled through choosing one of
three options: feeding ten indigent persons, clothing ten indigent persons or freeing a

slave.”

The Idea of Fard Kifaya
With the above in mind, despite a central place for obligation in the Islamic legal

discourse, there is surprisingly little written on fard kifaya in Western academia and, to

Mu‘awwad (Beirut: Dar al-Kutub al-Tlmiyya, 2003), 418-419. Jihad is the most common collective duty to
fall under the state’s administration. I discuss this in more detail in the chapter on jihad.
*! Zuhayli, Usil, 65.
°2 Zuhayli, Usil, 65.
>3 Zuhayli, Usil, 65.
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my knowledge, no comprehensive treatment of the subject to date. In addition, no entry
for fard kifaya exists in any edition of the Encyclopedia of Islam, though it is mentioned in
a brief entry on “fard.”* A slightly longer entry on fard kifdya by Kevin Reinhart appears
in the Oxford Encyclopedia of the Islamic World, but it also provides a cursory overview.> Of
course, the topic does arise in scholarship on specific topics of substantive law that are
considered kifaya duties, such as jihad, foundlings, funeral rites, etc. However, for the
most part, these tend to be passing references with no detailed exploration of the idea.
The term fard kifaya literally translates to a “sufficiency obligation,” meaning it is
an obligation that requires a sufficient number of performers in order to be fulfilled.
However, the term is generally translated as either “collective” or “communal” duty (or
obligation). My own preference is for the term kifaya-duty, but I have used this
interchangeably with collective duty throughout the text. The idea behind fard kifaya is
a unique one that finds no easy parallel in any other legal tradition. Simply stated, the
concept is that although everyone carries the obligation, not everyone needs to fulfill it.
In other words, an individual can receive credit for fulfilling an obligation even when he

performs no act. Jurists express this in an oft-repeated formulaic phrase consisting of

> Th. W. Juynboll, “Fard,” EI2.
> A.Kevin Reinhart, “Fard al-Kifayah,” Oxford Encyclopedia of the Islamic World, ed. John L. Esposito (Oxford:
Oxford University Press, 2009).
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two clauses. The first clause states that: “if some perform [the duty] then it is suspended
for the rest” (idha gama bihi al-ba‘d sagata ‘an al-bagiyin).”* The second clause is a
correlating statement that is less formulaic, but expresses the basic idea expressed in it
is that “if no one performs, then everyone is sinful.””” Hence, if a sufficient number of
people fulfill these duties then everyone else is exempt, but if no one fulfills them then
everyone is liable.

In the following chapters, my objective is to construct a framework for the
inquiry that jurists make into the subject of kifaya-duties and to examine three of the
most prominent ones. The first chapter begins by trying to outline the nature of the
general kifaya doctrine, essentially the overarching theory that can be gleaned from
juristic discussions on the topic. This chapter relies more heavily on the texts of legal
theory as opposed to substantive law. Having constructed an overall framework, Chapter

Two explores the most prominent kifaya-duty: jihad. The chapter explores how jihad

*¢ Shams al-Din al-Sarakhsi, Kitab al-Mabsiit, vol. 30 (Beirut: Dar al-Ma‘rifah, 1993), 263. There are different
variations of this formula. For instance, Qudiri crafts it as “if a group from the people performs [the
duty] then it drops from the rest” (idhd qama bihi farig min al-nds saqata ‘an al-bagiyin). Abai al-Husayn al-
Qudari, Mukhtasar al-Qudiri fi al-figh al-Hangfi, ed. Kamil Muhammad Muhammad ‘Uwaydah (Beirut: Dar
al-kutub al-‘ilmiyya, 1997), 231. Shirazi states it as “if someone possessing the requisite capability
performs [the duty] then it drops from the rest” (idha gama bihi man yaqa‘u bihi al-kifayah saqata ‘an al-
bdqiyin). Shirazi, Luma:, 63.
*” For example, Qudiri phrases it as “if no one performs [the duty] then everyone is sinful for omitting
[performance]” (in lam yaqum bihi ahadun athima jami¢ al-nas bi-tarkihi). Qudiri, Mukhtasar, 231.
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functions as a kifaya-duty, how factors like immediacy and proximity impact the nature
of the duty and the crucial role played by the state in administering the duty. Chapter
Three shifts focus to duties owed to the dead and contributes to the discussion on
navigating between functional and pietistic objectives within the duties. Chapter Four,
the last substantive chapter, argues for the creation of a subcategory of duties within the
larger kifaya category: duties to rescue. It begins by exploring the quintessential duty to
rescue, saving someone from drowning, and advocates including the duty to care for
foundlings as an extension of this rescue-duty. In the process, the chapter explores the
shaping of the moral community and how its contours are defined by the ethical

speculation of the jurists.
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CHAPTER ONE: THE KIFAYA DOCTRINE

Introduction

As noted in the introduction, jurists speak of “kifaya” in the context of fard (and
wajib), but also sunna, though with markedly less frequency. For our purposes here, fard
is of primary concern because the significance of the category arises from the fact that
we are dealing with acts which must be performed. Jurists created a category of acts that
Muslims should carry out, then elevated their status by making performance of the acts
obligatory. Not only did they expand the scope of the law, but made it into a shared
enterprise for the community. The process raises several questions, which often emerge
in the subsequent discussion: what compelled jurists to create these additional burdens,
why the focus on community and what was the urgency? Among the answers is that the
kifaya project was a space for jurists to engage in moral speculation, where the law was
the language of morality for them. Through this speculation, kifaya becomes a way for
them to shape the moral and ethical contours of the community.

The idea of a “moral” or “ethical” community has been discussed by a number of
contemporary thinkers. A helpful framework for appreciating the idea of moral
community might be the one proposed by the American legal philosopher Ronald

Dworkin (1931-2013). His work contains an overarching theme opposing positivist claims
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that law and morality are distinct, something that resonates with premodern Islamic
jurisprudence. In discussing this distinction, Dworkin provides insights on the role of
community as a “distinct moral agent” necessary for the defense of a key political virtue:
integrity.’® Integrity is the idea that obedience to the law is not simply about “fidelity to
rules,” but also to the “theories of fairness and justice” underlying those rules.” Integrity
requires members of the community to “accept demands” on them and allows them to
“make demands on others” as part of a “common scheme of justice” or “standards” that
they are committed to as a consequence of their communal relationships.” Dworkin

terms these demands “associative” or “communal” obligations.*

*® Ronald Dworkin, Law’s Empire (Cambridge: Harvard University Press, 1986), 188. He notes that this
“integrity” is needed because we do not live in a “utopian state” where “coherence would be
guaranteed” since “officials would always do what was perfectly just and fair.” Ibid. 176.
> Dworkin, Law’s Empire, 176 and 185. In other words, the idea of integrity rests on the notion that the
“community must respect principles necessary to justify one part of the law in other parts as well.” Ibid.,
210.
 Dworkin, Law’s Empire, 189. The demands do not need to be equal to each other, some may be obligated
more than others, but there should be “roughly the same concern” between members of the community.
Ibid., 199. This resonates with the unequal distribution of obligations within the kifaya framework since
expertise, legal capacity, proximity and a number of other factors influence where the obligation lies.
* Dworkin, Law’s Empire, 195-96. He distinguishes these communal/associative obligations from personal
obligations, somewhat similar to the ‘ayn/kifaya distinction, except that Dworkin’s personal obligations
have no connection to duties owed to God, but rather obligations incurred “through discrete promises
and other deliberate acts.” Ibid., 196.
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With that in mind, Dworkin outlines the “conditions” he considers necessary for
a community to have these obligations, what he calls a “true community.”* There are
four conditions that he outlines. First, members of the community must regard “group
obligations as special,” meaning they are held “distinctly within the group” as opposed
to general duties owed to people outside of it.” Second, they have to accept that the
“responsibilities are personal” running “directly from each member to each other
member, not just to the group as a whole in some collective sense.”* Third, members
have to see the “responsibilities as flowing from a more general responsibility each has
of concern for the well-being of others in the group.”® Finally, even if the community is
hierarchical, its members must show “equal concern” for everyone within the
community: “no one’s life is more important than anyone else’s.”*® Dworkin considers
this to be a “community of principle,” one in which members “accept their fates are

linked” because they accept that “they are governed by common principles, not just by

*2 Dworkin, Law’s Empire, 201. He distinguishes between a “bare community” and a “true community.” The
bare community “meets the genetic or geographic or other historical conditions” for a fraternal
community; the true community usually has some “bare” quality as well, but requires additional
elements (described in the text) to be considered “true.” Ibid.
% Dworkin, Law’s Empire, 199.
* Dworkin, Law’s Empire, 199.
% Dworkin, Law’s Empire, 200.
% Dworkin, Law’s Empire, 200.
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rules hammered out” for them.” They also accept that “others have rights” and they
themselves “have duties” even if they are never “identified or declared.”® This
community of principle is “faithful” to the promise that the law will be “chosen, changed,
developed and interpreted in an overall principled way” such that they can then claim
the “authority of a genuine associative community and can therefore claim moral
legitimacy.”*

Premodern Islamic jurists would find that elements of Dworkin’s framework
resonate with their own thinking about community and its obligations, but there would
also be much that they disagreed with. The basic premise that law and morality are not
distinct is evident in premodern writings: Islamic jurists would also balk at the positivist
claim that the two ideas should be distinct. One major criticism of Dworkin’s framework
that premodern jurists would have is the absence of a role for independent actors outside
the state apparatus. Social practice, not jurists, articulate communal obligations in
Dworkin’s community of principle as opposed to the outsized role that jurists play in
defining these obligations in Islamic law. In his works, Dworkin disfavors what he terms

a “rulebook” model of community that has a “general commitment to obey rules” that

¢ Dworkin, Law’s Empire, 211.
% Dworkin, Law’s Empire, 211.
* Dworkin, Law’s Empire, 214.
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are established in a way that is “special” to the community.” In many respects, this is
precisely what the premodern jurists’ community was like, though with important
elements of a community of principle present as well. Similar to the rulebook
community, the premodern community had its own special way of formulating rules that
must be obeyed by community members. However, like a community of principle, the
structure was highly decentralized and informal, residing outside the state apparatus,
and relying on shared values to gain moral legitimacy.

Returning to Dworkin’s conditions for a true community with moral legitimacy,
there are points of convergence and divergence with the views of premodern jurists. The
first condition, that communal obligations must be special to the community, generally
tracks the position of jurists. The requirement to perform kifaya-duties does not extend
to non-Muslims; in the context of “easy rescues,” however, they are still owed a duty. For
easy rescues, no inquiry is made into the religion of a drowning individual prior to saving
them. In this instance, jurists extend the moral community to include all of humanity.
The second condition, that the obligations are “personal,” running from member to
member as opposed to the group as a collective, seems to strike at the core of how kifaya-

duties function. Unlike Dworkin’s communal obligations, kifaya-duties are premised on

7 Dworkin, Law’s Empire, 210.
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the idea that some of the group can fulfill an obligation on behalf of everyone else. Hence,
the duty does run from individuals to the group as a collective. The third condition also
raises some complications because it connects the obligation to a concern for the well-
being of other community members.” While the well-being of the community is arguably
one reason for the obligations, it is not always the only reason nor a reason that is present
in every kifaya-duty. The purpose of kifaya-duties extends beyond its benefits to any one
member within the community. Finally, the fourth condition, equal concern for every
member, generally holds true in the kifaya context. There are some adjustments in the
performance of a duty to account for important communal values like modesty or
heroism, but kifaya-duties operate on the assumption that each life within the group is
equal to another.

Despite the kifaya context diverging in some significant ways from Dworkin’s
framework, the ideas he raises on community and obligation are useful for situating
premodern jurists as they navigate the boundaries of moral community and speculate
on the law. The subsequent discussion examines the theory that jurists develop around

the kifaya category, including ideas around community and morality. Their theoretical

"' This makes sense for Dworkin’s model where communal obligations are not fully articulated or defined.
As will be discussed, kifdya-duties may sometimes extend to undefined areas on the basis of some shared
principle, but in general these duties are fully articulated.
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discussions reveal what is at stake for them, where their primary concerns lie and what

values they consider essential.

Development of the Doctrine

One of the earliest mentions of the “kifaya doctrine” in the legal literature occurs
in Shafiv’s seminal works, al-Risala and al-Umm. However, the manner in which he
discusses kifaya suggests that the concept was not his original contribution and was
already in circulation.” Aside from providing the standard definition for kifaya, Shafi‘i
does not elaborate on the broader concept and no subsequent writer attributes the
concept to Shafi‘i either. In general, there is an absence of discussion on kifdya’s
background in the legal literature. While brevity is not an uncommon feature in writing

of this period, one might have anticipated a few more details on kifaya and its origins,

72 Michael Bonner suggests that Shafi‘i may have been the first to “set out the theory of fard kifaya, but as
I note, it is difficult to classify ShafiT’s discussion on kifdya as that of a “theory” or “doctrine” given the
absence of an extended discussion on the topic in his works. Michael Bonner, “Ja‘@’il and Holy War in
Early Islam,” Der Islam 68 (1991), 46. The general idea behind kifaya, the collective fulfillment of a duty, is
mentioned in other early texts as well. For instance, ‘Abd al-Razzaq’s (d. 211/826) hadith collection, al-
Musannaf, begins its chapter on jihad with two hadith where an interlocutor is asking whether “everyone
is required to participate in battle” (a-wdjibun al-ghazw ‘ald al-nds kullihim). In the first hadith, Ibn Jurayj
poses the question to ‘Ata’ and in the second someone poses the question to Ibn Jurayj. The term kifaya is
not mentioned in either hadith, but the premise behind this category of questions is present in the
question posed. ‘Abd al-Razzaq al-San‘ani, al-Musannaf, vol. 5, ed. Muhammad Habib al-Rahman (Beirut:
al-Maktab al-Islami, 1972), 172.
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equivalent to what is found when other “new” concepts are introduced. Similarly, the
Qur’an itself does not discuss the kifdya concept in any significant detail. It simply
presents a basic formula for kifaya when discussing the jihad duty: not everyone is
required to participate in jihad, but everyone is eligible for a reward, however those who
fulfill the duty are entitled to more. For his part, Shafi‘i feels comfortable simply
explaining the concept of kifaya with reference to these verses without needing to
elaborate or theorize much about it.

A fuller articulation of a “kifaya doctrine” actually emerges well after the 9™
century. By the kifaya doctrine, what I mean is both the substantive law and legal theory
connected to the performance of particular obligatory acts or duties whose
responsibility is shared by the community. Discussions relating to collective duties occur
in the legal literature in two principal places: manuals of applied law (furii‘) and treatises
on legal theory (usil al-figh). Generally, the kifaya doctrine appears in manuals of applied
law as part of a jurist’s exploration of matters concerning a specific collective duty. This
is the primary location where jurists discuss kifdya-duties. In the centuries following
Shafiq, jurists crafted legal guidance for a variety of hypothetical scenarios that might
arise in the performance of these duties. In the process, they also significantly expanded

the number of acts classified as kifaya. While most jurists only discuss how the kifaya
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doctrine operates as part of specific legal obligations, there are a few that theorize about
the broader implications of these collective duties and outline an overarching doctrine.
Unlike manuals of applied law, in which one can anticipate finding discussions on kifaya
as part of the sections on jihad or funeral rites, there is little consistency in how kifaya is
discussed in treatises on legal theory. When the kifaya doctrine is mentioned, it appears
as part of broader topics like the nature of commands (amr), the typology of knowledge
(‘ilm) and the meaning of obligation (wajib). That said, arguably, the richest discussion of
kifaya as a doctrine takes place in texts devoted to examining legal theory.

As with other Islamic legal concepts, the robustness of the kifaya doctrine in later
centuries tracks the introduction of greater complexity in post-formative legal
scholarship that endeavored to explain prior legal ideas and take legal doctrine in new
directions.” The earliest discussions of kifaya were limited to the specific context of
certain duties (performing funeral rites, pursuing religious knowledge and partaking in
jihad) and contained a basic formulation of what kifdya meant in those contexts. The
discussion was rudimentary enough that it is difficult to posit that a “doctrine” existed

at this stage. After the formative period, many new acts were introduced into the

7 Wael Hallaq, Shari‘a: Theory, Practice, Transformations (New York: Cambridge University Press, 2009) 75-
78.
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category of collective duties even ones that bore no apparent relation to the prior ones.
With the creation of more obligatory acts, jurists began to flesh out the doctrine. They
employed a positivist approach, working backwards from the obligatory act to articulate
rationales for why certain acts should be considered collective duties. However, this
rationalization had two primary shortcomings. First, developing rationale in a piecemeal
fashion for each duty meant an overarching rationale for the category of collective duties
was missing; in other words, there is no unifying explanation for why these acts are
grouped together. Second, as a result of the above, there are no consistent guidelines by
which other similar acts might also be considered collective duties. Hence, although
jurists might cite certain principles that justify why a particular act should be considered
a collective duty, it did not mean that any other act which might fall within the scope of
that principle could then also be classified as a collective duty. Hence, there is no obvious
mechanism for distinguishing between what is included and what is excluded from the
kifaya category.

Of course, one might speculate that based on the inclusion of certain behavior in
the category of collective duties—such as, being socially responsible, redistributing
wealth, physically defending one’s community and performing certain collective

rituals—the tie that binds these obligations together was building a better moral
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community. In part, this may have been the result of an expanding civilization seeking
to incorporate new populations into the existing social structure. As Ahmed El Shamsy
notes, several changes accompanied the rapid spread of Islam:

“the influx and rising prominence of new converts from diverse backgrounds, the

emergence of new alliances and localized Muslim subcultures across the empire,

and the consequent dissolution of the tribal ties and ethnic homogeneity that had

sustained the initial wave of expansion.””

El Shamsy argues that these changes “prompted a search for new foundations of
religious authority, a way of accessing the authentic message of divine revelation that
was more secure than the avenue of communal practice.””” He suggests that canonization
of the law was introduced to address the “arbitrariness” of a legal system based on
communal practice. At the same time, the discourse on collective duties might actually
be seen as paying homage to this prior, less formal legal system centered around
communal practice and an acknowledgement of the role that community must continue
to play within the system despite the “radical individualism” ShafiU’s theory
introduced.”® In some respects, communal practice itself was not simply law in action,

but law as an expression of the community’s values: the shared morality that bound them

7 El Shamsy, Canonization, 5.
7 El Shamsy, Canonization, 5.
76 £l Shamsy, Canonization, 6.
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together. The kifaya doctrine might then be thought of as the location where jurists
continue their speculation about the moral community.

Bearing the above in mind, the purpose of this chapter is to examine the
evolution of collective duties in the premodern period from a few specific obligatory acts
into a distinct category of duties shaping the boundaries of the moral community. The
primary focus is on how scholars thought about collective duties in the late formative to
early post-formative period, between the 9" and 14" centuries, and what they considered
its most important characteristics. This will include a discussion of how duties are
broadly understood in Islamic law, the relationship between fard ‘ayn (individual or ‘ayn-
obligation) and fard kifaya (collective or kifaya-duty), the hierarchy between duties, who
is obligated to perform and when the duty is suspended. Questions of what broad purpose
these collective duties serve in Islamic law will also be considered, specifically, why did
jurists feel the need to develop such a concept? This section raises additional questions
relating to authority and responsibility: who determines what qualifies as a collective
duty, who can command others to violence, who is responsible for fulfilling this duty,
what type of knowledge is required, what role does geographic proximity play, etc.?
Finally, the chapter outlines the principles jurists have proposed as justification for

classifying a particular obligatory act as collective or individual. For instance, at points
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the reasoning underlying a particular kifaya act relates to matters of religion; at other
points, it pertains to a general concern for human welfare or an implicit concept of
promoting societal betterment (maslahah), such as the justification behind caring for
foundlings or marrying widows.”

While it would be convenient to separate the discussion on kifaya into camps that
track the different legal or theological schools (madhhab), no consistent patterns emerge
to suggest that jurists thoughts on kifaya diverged solely based on affiliation. At the same
time, differences do exist and the relative importance given to these collective duties
also varies, though this is often on what seems to be the scholar’s personal preference as
opposed to their particular school. This presents certain challenges in understanding the
kifaya doctrine since it does not neatly fit into the standard divisions in Islamic law. That
said, there is broad consensus with regard to how different jurists understand collective
duties. As a result, the most intriguing information on the kifdya doctrine comes from
jurists either providing greater detail on the basic doctrine that is agreed upon or

advocating unconventional approaches.

"’ To some degree, the fard kifaya discussions cover similar themes found in the discourse on magasid
(objectives of the law) and may be a less formal pre-cursor to that discourse. For a broad overview of
magqdsid, see generally, Mohammad Hashim Kamali, “Maqdasid al-Shari‘ah: The Objectives of Islamic Law,”
Islamic Studies, vol. 38, no. 2 (Summer 1999).
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Explaining Kifaya

Having provided a broad framework for how duties are discussed in Islamic law,
we can turn to an investigation of the concept of kifaya specifically. Ghazali’s definition
of kifdya, endorsed by Zarkashi as the most “accurate” description of the concept, is as
follows: “everything of religious importance that is sought to be obtained, but which
does not place legal responsibility in one specific individual” (kul muhimm dini yurad
hustiluhu wa-1a yugsad bihi ‘ayn man yatawallahu).”® He notes that Abti Hamid al-Ghazali (d.
505/1111) recognizes two aspects of the kifaya duty: the duty itself and the excuses that
suspend the duty (al-ma‘adhir al-musgitah).” Nawawi (d. 676/1277) defines fard kifaya
somewhat differently, approaching it from the perspective of non-performance: if a
person of legal capacity, in a particular locality, does not perform then everyone in that
locality will be sinful.*

Abi Bakr al-Sarakhsi (d. 490/1096) provides a lengthy definition of fard kifaya as

part of his discussion on the status of voluntary acts. He notes that voluntary acts, as well

78 Zarkashi, al-Bahr al-muhit, vol.1, 242.
7% Abli Hamid al-Ghazali, al-Wasit, vol. 7, ed. Ahmad Mahmiid Ibrahim (Cairo: Dar al-Salam, 1997), 5.
% Nawawi commentary in Abi Ishaq al-Shirazi, al-Tanbih fi al-figh ‘ala madhhab al-imam al-Shafi (Egypt:
Sharikat maktaba wa-matba’a Mustafa al-Babi al-Halabi wa-awladihi, 1951), 19-20.
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as acts the Prophet encouraged people to perform, are not strictly speaking fard.** One
does not incur any sin by refusing to perform. However, the performance of the acts is
obligatory for the collective such that if “people in a particular time period collude on
forgoing supererogatory acts they will be forgoing what is obligated and thus be
collectively liable” (idha ijtama‘a ahl zaman ala tark nafl kana tarikin li-farida mushtarikin fi
al-ma’tham li-anna bi-tark al-nafl yandaris shay’ min al-shari‘a).* This of course raises the
question as to how acts can be individually voluntary, but collectively obligatory?
Sarakhsi reasons that collectively deciding to forgo voluntary acts, like supererogatory
prayers, is problematic because the complete nonperformance of a voluntary act would
effectively remove a part of the Shari‘a (by which he means “religion”). On the other
hand, an individual omission of a voluntary act does not rise to the level of
“extinguishing” a part of the Shari‘a and so there is no liability associated with it.*
Sarakhsi further explains this by considering two purposes (magsiid) behind
voluntary acts. First, he says voluntary acts “disrupt Satan’s ambition” (gat‘ tama‘ al-
shaytan) to interfere with the behavior of believers because the performance of optional

acts indicates that obligatory acts, which take precedence, have already been performed.

8 Sarakhsi, al-Mabsiit, vol. 30, 263.
8 Sarakhsi, al-Mabsiit, vol. 30, 263.
8 Sarakhsi, al-Mabsiit, vol. 30, 263.
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In other words, the assumption is that supererogatory acts are only performed
subsequent to completing mandatory duties. Second, these voluntary acts compensate
for whatever deficiency there might be in a person’s performance of individually
obligated acts.* Sarakhsi considers both purposes crucially important and the threat of
their disappearance due to the neglect of voluntary acts requires a solution. As a result,
he frames the duty to perform these voluntary acts in kifdya terms: “performance is
obligatory on people as a whole” (fa-ada@’uhu ‘ald al-nas faridatun). Immediate performance
is generally not required, since these are open-ended obligations (muwassa‘), except
when widespread nonperformance threatens to extinguish the voluntary act.”
Sarakhsi’s primary concern is with preventing any alteration of the Shari‘a through acts
of omission. He demonstrates the importance of this concern by contrasting two
different types of omission: failure to perform a voluntary prayer and failing to be in a
state of ritual purity prior to performing a voluntary prayer. In the first instance,

refusing to perform voluntary prayers does not trigger individual liability. However, a

% Sarakhsi, al-Mabsiit, vol. 30, 263. Sarakhsi bases this on a Prophetic hadith that states: “if there is
anything lacking in the obligatory acts of the slave then God will say to his angels, place the
supererogatory acts of my slave as compensation for the deficiencies in their obligatory acts.” Sarakhsf,
Mabsiit, vol. 30, 263. The closest equivalent of this hadith I could find is in “Sunan al-Nasa‘i.” See, Abt ‘Abd
al-Rahman al-Nasa‘i, Kitab al-sunan al-kubrg, vol. 1, ed. Hasan ‘Abd al-Mun‘im Shalbi (Beirut: Resalah
Publishers, 2001), 205-206.
% Sarakhsi, al-Mabsiit, vol. 30, 263.

39



person is liable if they perform a voluntary prayer while in a state of ritual impurity. The
reason is that while performance of a voluntary prayer is optional, every element of a
valid prayer, regardless of whether it is an optional prayer or not, is obligatory. Thus,
while forgoing the performance of a voluntary prayer does not impact any legal rule
(hukm al-shar‘), neglecting an obligatory component of that prayer does.*

Badr al-Din al-Zarkashi (d. 794/1392) divides kifaya-duties into two types. The first
is comprised of acts that, when performed, satisfy the purpose of the duty completely
and subsequent performance does not yield any additional benefit. In other words, an
“exhaustible duty:” the performance of these acts by some people removes the duty from
others.” The second is acts where the benefit of the duty is renewed each time the act is
repeated, or an “inexhaustible duty.”® Examples of this type of kifaya-duty are the
pursuit of knowledge, memorizing the Qur’an and performing the funeral prayer. The
“purpose of these acts is intercession” (magsiiduha shafa‘ah) because they allow good

deeds to intercede on behalf of the believer in his final accounting, which is why the duty

% Sarakhsi, al-Mabsiit, vol. 30, 263.
%7 Zarkashi, al-Bahr al-mubhit, vol. 1, 253. He specifically describes this exhaustible duty as one “in which
you obtain the entire objective through [one performance] and no additional [performance] is accepted”
(ma yahsul tamam al-magqsiid minhu wa-1a yagbal al-ziyada). Ibid.
% Zarkashi, al-Bahr al-mubhit, vol. 1, 253. He describes the inexhaustible duty as one where “the benefit
renews with a performers repetition of the act” (yatajaddad maslaha bi-takrar al-fa‘ilin lahu). Tbid.
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is addressed to everyone (kull ahad mukhatab bihi).*’ The status of these acts as duties does
not change regardless of whether someone fulfills them or not, but the burden of
performing them diminishes after the first performance.” In other words, if these
collective duties are performed, there is no longer a burden on anyone else to perform
them; however, if someone does subsequently perform the act, they will be rewarded as
though they had fulfilled a duty. In essence, they are inexhaustible duties. Zarkashi also
notes that it is not permissible to forgo an inexhaustible collective duty unless someone
else undertakes it and lifts the burden.”” For the exhaustible collective duty, any
performance subsequent to completion of the obligation will not be considered
performance of an obligatory act because after one completed performance of the duty,
it ceases to exist.

Zarkashi advances an expansive definition of kifaya that includes various acts
absent from the lists of other scholars. He takes Ghazali to task for failing to include a
broader set of collective duties in his book al-Wasit, claiming he leaves out acts relating

to craftsmanship (al-harf), industry (al-sana‘at) and livelihood (giwam al-ma‘ash).”” He

8 zarkashi, al-Bahr al-muhit, vol. 1, 253.
% zarkashi, al-Bahr al-muhit, vol. 1, 253.
1 zarkashi, al-Bahr al-muhit, vol. 1, 253.
°2 In my own review of Ghazali’s al-Wasit, I found references to a more expanded notion of kifaya
obligations as part of his discussion of the three categories of kifaya. One of those categories, included
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contends that the omissions are consistent with the opinion of Ghazali’s teacher Imam
al-Harmayn al-Juwayni (d. 478/1085).” Zarkashi vociferously argues that the opposite is
true; he considers all these acts to be collective duties and penalizes their
nonperformance.” It is not entirely clear what caused Zarkashi to hold this opinion since
Ghazali does offer an expansive definition of collective duties in an earlier work, Thyd
@liam al-din, including tillage, cupping, tailoring and various other crafts, and so may not

have been in disagreement with Zarkasht's view after all.”

Categorizing Kifaya Duties

Despite the lack of explicit support from Islam’s primary textual sources, in the
formative and early post-formative periods jurists expanded the category of fard kifaya
to contain at least fifteen different duties. These duties included a wide range of behavior

with varying degrees of importance. Hence, an act as potentially serious as engaging in

activities like “plowing” and “cultivation.” Ghazali, al-Wastit, vol. 7, 6. Hence, it is not quite clear what
Zarkashi was basing his claim on.
% zarkashi, al-Bahr al-muhit, vol. 1, 242.
** zarkashi, al-Bahr al-muhit, vol. 1, 242.
% Abl Hamid al-Ghazali, Ihy@ ‘uliim al-din, vol. 1, ed. Badawi Tabana (Cairo: Dar Thya’ al-Kutub al-
Arabiyya, 1957), 43. With regard to the dating of Ihya’ in relation to al-Wasit, neither of the two books by
Ghazali that carry the title al-Wasit are mentioned prior to Thya’. George F. Hourani, “A Revised
Chronology of Ghazali’s Writings,” Journal of American Oriental Society 104, no. 2 (1984): 292. See also, Frank
Griffel, Al-Ghazali’s Philosophical Theology (New York: Oxford University Press, 2009), 13-20.
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armed struggle is categorized together with something as routine as “returning a

greeting.” In addition to jihad, funeral rites, “commanding right and forbidding wrong,”

and acquiring knowledge, a range of other activities fell within the category of collective

duties. These activities included religious rituals like the adhan (call to prayer) and

congregational prayer, as well as economic redistribution, such as spending on the

destitute beyond the obligatory alms-tax and distributing wealth in excess of one’s

needs. Some scholars mention duties relating to social responsibility such as caring for

foundlings, marrying widows, marriage in general, and feeding as well as clothing the

poor. In a similar vein, certain etiquettes, presumably beneficial for social cohesion, were

also considered obligatory for the community.
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Ghazali seems to be one of the first jurists to put forward categories of collective

duties. He divides kifaya acts into three categories: acts relating to religion, to life, and to
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both religion and life.” The first category relates to “religion alone” (mahd al-din). Ghazali
cites examples he believes should not be “absent” from an Islamic polity. This includes
“conquering with the sword” (al-gahriyya bi-l-sayf). It also includes activities that connect
to the core tenants of the faith and its distinctive rites (furi¢ al-din wa-shi‘arihi).” For
instance, “giving life to the Ka‘aba” through the annual Hajj, promoting “right” behavior
and returning the salam greeting. Ghazali’s inclusion of returning the salam greeting is
based on its mention in both the Qur’an and Sunna. This also makes sense since duties in
this category generally contain some group benefit (maslaha kulliyya) and “returning the
salam greeting” demonstrates both social solidarity and group demarcation. Ghazali
offers a reason for including the duty to return a greeting in this category: the group
benefit it provides is in promoting positive relations between Muslims. He considers it
imperative that the dominions under Muslim control not be devoid of these activities,

which he considers the essence of religion.”

* Ghazali, al-Wasit, vol. 7, 6-7, Nawawi has a similar division as well, but does not include a compounded
category. He says that collective duties pertain to religion and worldly affairs (farad al-kifaya amir kuliyya
tataliq biha masalih diniyya aw dunyawiyya). Nawawi, Rawda al-Talibin, vol. 7, 418.
°7 Ghazali, Wasit, vol. 7, 6.
% Ghazali, Wasit, vol. 7, 6.
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Ghazali’s second category includes duties relating to welfare (al-ma‘ash).” The first
example is of the duty to remove harm caused by indigency by helping to satisfy people’s
basic needs.'” Specifically, he says that this kifaya-duty can only be performed
subsequent to completing the ‘ayn-obligation to pay the alms tax or zakat. The kifaya-
duty is simply an additional means by which to help alleviate the difficulties of those in
need; if their needs persist then the duty to help persists as well." Within the category,
Ghazali also mentions other activities that people cannot survive without and must not
be neglected such as commercial transactions, marriage, plowing, cultivation and
cupping.'” Ghazali’s last category is a compound of the first two categories: duties
relating to religion and life. This category of duties contains elements pertaining to
religion alone while also accounting for livelihood and public welfare, for instance, the
duty to testify (tahammul al-shahadat) or to assist judges in fulfilling people’s rights (i‘anat
al-qada ‘ala tawfiyat al-huqiig). Not only do these duties benefit public welfare and ensure
subsistence (“relating to life”), they are also considered religious rites (“relating to

religion”).'”

% Ghazali, Wasit, vol. 7, 6.
1% Ghazali, Wasit, vol. 7, 6.
19! Ghazali, Wasit, vol. 7, 6.
192 Ghazali, Wasit, vol. 7, 6.
1% Ghazali, Wasit, vol. 7, 7.
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Shihab al-Din al-Qarafi (d. 684/1285) categorizes kifaya-duties as part of a broader
division of acts. He divides actions into two categories: actions with benefits that
replicate with repetition and those whose benefits are not replicated.'™ While Qarafi does
not delineate between different kinds of benefit, his discussion puts forward at least four
kinds. The first kind of benefit is the one that an individual acquires for performing a
good deed because God will reward them for their act. This benefit attaches to all duties
regardless of what additional benefits might be associated with the act. Aside from the
benefit to individuals, there is also a benefit to third parties, generally communities, that
gain from the performance of certain obligations. This is a benefit common to the kifaya-
duties under discussion here. In all these duties some third party, whether one individual
(i.e. someone saved from drowning) or an entire community (i.e. a town requiring help
in its defense), benefits. Finally, there are a small number of duties that might be
construed as beneficial to God. However, this framing is theologically problematic: God

does not require a benefit nor could human acts bring benefit to God. Thus, we might

1% Shihab al-Din al-Qarafi, Anwar al-buriiq fi anwa‘ al-furiiq, ed. Muhammad Ahmad al-Siraj and “Ali Jumu‘a
Muhammad (Cairo: Dar al-Salam, 2001), 234.
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think of “benefit to God” as symbolically beneficial to God or possibly as “beneficial to
religion,” which broadens its scope significantly.'®

The first category is one that Qarafi says the Lawgiver (i.e. God) has legislated on
every individual (shara‘ahu sahib al-shar* ‘ala al-a‘yan) and allowed the benefits to multiply
each time the act is repeated. Hence, Qarafi, unlike others, does not create a division
between finite and infinite benefits within the category of collective duties, but suggests
that infinite benefits can only be attained through the performance of individual duties
while collective duties can only result in finite benefits. An example of an act in this
category is praying the midday prayer (salat al-zuhr): each time you pray it you receive
the benefits associated with the prayer. The amount of benefit is only limited by an
individual’s ability to replicate the act within the designated time frame for the prayer.
The benefits derived from these acts all serve to enhance one’s relationship with God by
demonstrating submission (al-khudii), reverence (ta‘zim) and subservience (al-tadhallul)

to God; allowing intimate conversation with God (munajat) and comprehension of God’s

speech (al-tafahhum li-khitab); presenting oneself (muthiil) before God; and following the

1% For instance, a famous hadith qudsi, reported in various collections, records the Prophet reporting
God’s statement that “fasting is for me and I will reward it” (al-sawm li wa-and ajzi bihi). Ahmad b. Hanbal,
Al-Musnad, vol. 7, ed. Ahmad M. Shakir (Cairo: Dar al-Hadith, 1995), 41-42.
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moral example God sends (al-ta’addub bi-adabihi).'*® For the second category, acts whose
benefit cannot be replicated, Qarafi cites one illustrative example of a collective duty:
saving someone from drowning, also a well-known example of a moral duty (to rescue)
in Western philosophical literature. He notes that there is no additional advantage or
benefit secured from diving back into the water to save someone that has already been
rescued. Qarafi notes that God designates these acts as collective duties in order to curtail
unnecessary performance that will not render any further benefit (ja‘alahu sahib al-shar¢
‘ala al-kifaya nafiyyan li-lI-‘abath fi al-af‘al)."”” Other acts also fall into this category, for
instance, providing clothes for the needy and feeding the hungry.'*®

Like Qarafi, Zarkashi also divides collective duties into two parts relating to the
benefit acquired. He raises this distinction as part of a broader question regarding the
difference between how legal theorists (al-usiiliyyin) understand duties versus jurists
(fugaha’). Legal theorists and jurists are not mutually exclusive categories, but Zarkashi
is separating them to illustrate the difference between two different functions legal
scholars were engaged in. When elaborating theory, legal scholars were involved in

developing an overarching understanding of legal ideas and concepts without being

19 Qarafi, Furiiq, 234.
197 Qarafi, Furiiq, 234.
19 Qarafi, Furiiq, 234.
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constrained by the facts of any particular case. They utilized hypotheticals as well as
actual cases and the legal-theoretical literature devotes significant space to developing
linguistic approaches to reconciling potential conflict between the sources informing the
law. On the other hand, the jurists, many of whom functioned outside the state’s legal
apparatus, were also consulted on actual legal cases by the lay public and judiciary, thus
operated with great deference to practical considerations. Bearing the above in mind,
these respective approaches are behind the conflict between theorists and jurists that
Zarkashi is using to make his point about kifaya-duties with finite benefits. He notes that
legal theorists eliminate kifaya-duties after their first performance while jurists allow the
possibility that the second performance of these kifaya-duties might still fulfill the duty.

The jurists’ position raises the question of how it is possible for the second
performance of an act to be considered a duty when that duty has technically been
suspended after it was first performed?'” Nawawi’s answer, as reported by Zarkashi, is
that the phrase “the duty is suspended” (fard al-kifaya yasqut) actually means “the offense
(of omission) is suspended” (yasqut al-haraj). In other words, after the first performance,
it is not an offense for a second group to forgo performance of the duty (la haraj ‘alayhim

fi tark hadha al-fil). However, if the second group does decide to perform, it still receives

199 7arkashi, al-Bahr al-muhit, vol. 1, 253.
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credit for performing a “duty” as if the performance had been simultaneous with the
first performance."® Abt Sa‘d al-Mutawalli (d. 478/1085),"" rejects this explanation by
Nawawi and argues that the very definition of duty (fard) is an act whose omission results
in liability. Hence, if, after an initial group performs a collective duty, there is no longer
any offense or liability for forgoing performance then any subsequent performance of
the same act cannot be considered fulfillment of a “duty.”'**

Zarkashi introduces a two-part division to kifaya-duties as an attempt to solve this
difference between theorists and jurists. The first type of kifaya-duty is where a single
performance achieves the purpose of the duty and repeated performance yields nothing
additional. This is the type of kifaya-duty that is suspended once it is performed by a
sufficient number of people. The second type is where repeat performance of the act
results in renewed benefits; the benefits are infinite.'”” Examples of this second type of
kifaya-duty include “pursuing knowledge” (ishtighal bi-I-ilm), “memorizing the Qur’an”

(hifz al-Qur’an) and “praying the funeral prayer” (salat al-janaza).'"* In each of these

110 7arkashi, al-Bahr al-muhit, vol. 1, 253.
"' His full name was Abi Sa‘d ‘Abd al-Rahman b. Ma‘miin al-Mutawalli. Born at Nisabiir and died in
Baghdad, Mutawalli was a Shafi‘ jurist and identified with Ash‘ari theology. See, D. Gimaret, “Al-
Mutawalli,” EI2.
112 7arkashi, al-Bahr al-muhit, vol. 1, 253.
3 Zarkashi, al-Bahr al-muhit, vol. 1, 253.
" zarkashi, al-Bahr al-muhit, vol. 1, 253.
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examples, as well as others, Zarkashi says everyone is being addressed (kull ahad
mukhatab bihi) and they remain duties regardless of how many times they have
previously been performed. Forgoing their performance is only possible if someone else
undertakes the duty and if that happens then the liability of failing to perform is
removed."” Zarkashi’s solution is simply to suggest that Nawawi and Mutawalli are
actually speaking about two different types of kifaya-duties and if we account for this
distinction then both of their ideas can co-exist. An act can be considered a duty even
after it is performed the first time because additional benefits can be acquired from
subsequent performances; meaning its objective can continue to be achieved. However,
Zarkashi’s solution still fails to address Mutawalli’s contention that additional
performances of an act that is a collective duty cannot be considered fulfillment of a
“duty” because liability no longer exists for failing to perform, which is integral to the
definition of duty in the first place."*

Alongside framing how kifdya-duties should be categorized, some jurists also
discuss the reasoning behind an act’s classification as kifdya. However, when jurists

discuss their reasoning they generally do so without consideration for the category of

5 7arkashi, al-Bahr al-muhit, vol. 1, 253.
116 7arkashi, al-Bahr al-muhit, vol. 1, 253.
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kifaya-duties as a whole. In most instances, they simply comment on what justification
lies behind a specific duty’s inclusion into the kifaya category. For instance, when
discussing the duty to pursue knowledge, some jurists note the importance of acts that
are “useful to religion” or that allow one to “respond to heresies.”""” In the same vein,
they suggest that pursuing knowledge, specifically religious knowledge, gives “life to the

Shari‘a.”"'®

When discussing jihad, the justification changes to “fortifying” or
“strengthening” the faith, or enhancing its prestige.""” Likewise, for certain duties
relating to social responsibility, like caring for foundlings, jurists argue that the duty
stems from an obligation to save lives, specifically children, and to cooperate in

“performing good works.”'* Unfortunately, the reasoning classifying an act as a

collective duty lacks any systematization, such that the same reasoning cannot be

" Khaled El-Rouayheb, “Sunni Muslim Scholars on the Status of Logic, 1500-1800,” Islamic Law & Society,
vol. 11, no. 2 (2004): 227.
8 Muhammad b. al-Hasan al-Shaybani, Kitab al-Kasb, ed. Suhayl Zakkar (Damascus: ‘Abd al-Hadi Harsini,
1980), 72; Sarakhsi, al-Mabsiit, vol. 30, 262-63.
' Shams al-Din al-Sarakhsi, Usil al-Sarakhs, vol. 2, ed. Abii al-Wafa> al-Afghani (Beirut: Dar al-Kutub al-
‘Ilmiyya, 1993), 289. According to Baber Johansen, the original edition was published at Hyderabad at the
Lajnat Thya’ al-Ma‘arif al-Nu‘maniyya, in two volumes. Baber Johansen, “Dissent and Uncertainty in the
Process of Legal Norm Construction in Muslim Sunni Law,” in Law and Tradition in Classical Islamic Thought:
Studies in Honor of Professor Hossein Modarressi, eds. Michael Cook, et al. (New York: Palgrave Macmillan,
2013), fn. 23, pg. 143. This version by Dar al-Kutub al-Ilmiyya seems to be a reprint of the original. Osman
Tastan notes that there are at least two other editions of the text. Osman Tastan, “al-SarakhsT (d.
483/1090),” in Islamic Legal Thought: A Compendium of Muslim Jurists, eds. Oussama Arabi, David S. Powers
and Susan A. Spectorsky (Leiden: Brill, 2013), 250fn83.
120 Mawardi, al-Hawi al-kabir, vol. 8, ed. ‘Ali Muhammad Mu‘awwad (Beirut: Dar al-kutub al-ilmiyya, 1999),
34; Ghazali, Wasit, vol. 2, 303.
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applied to other acts in order to include or exclude them as kifaya-duties as well. Hence,
not every act that saves a life or is “useful to religion” is classified as a collective duty.
Yet, despite the absence of formal principles from which to derive collective duties,
jurists did seem to share a sense of the law’s “higher objectives,” which they appealed to
in their discussions and attendant justifications of these duties. For many jurists,
collective duties were a vehicle through which to achieve a vague objective of bettering
society (maslahah). Of course, this could only be done through the support of the
“sources” of law, which meant that jurists sought to creatively interpret the texts more
expansively than a prima facie examination might indicate. Khaled Abou El-Fadl
describes this process, noting that:
Legal systems are authority bound, and quite often a legal system will have a set
of texts that it considers authoritative and binding. Jurists functioning within a
particular legal culture normally do not feel at liberty to ignore authoritative
texts considered central to that culture. If jurists aim to achieve particular

normative objectives, they do so by engaging in a linguistic practice according to
which they creatively interpret or construct the meaning of authoritative

texts.”'*!

‘Ayn versus Kifaya

12! Khaled Abou El Fadl, “Soul Searching and the Spirit of Shari‘a: A Review of Bernard Weiss’s The Spirit
of Islamic Law,” Washington University Global Studies Law Review, vol. 1 (2002): 555.
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Another avenue to better understand the kifaya doctrine is by examining the
relationship between fard ‘ayn (individual obligation) and fard kifaya (collective duty).'”
The basic difference between these two categories of obligatory acts revolves around who
bears the burden of performance. For fard ‘ayn, the burden is on each individual,
everyone is required to perform. For fard kifdya, the obligation is on the entire
community; however, as long as some people within that particular community perform,
the duty is fulfilled for everyone else. This is the standard formulation already discussed
which has widespread agreement.'”” However, in addition to this basic difference
between individual obligations and collective duties, scholars also construct a hierarchy

between the two sets of obligations/duties as well as within each of them.

Basic Difference
Ghazali captures the difference between ‘ayn and kifaya in a slightly different way
from the standard formulation. He notes that a kifaya-duty is one where the objective of

performance is to achieve some legal (shar) purpose whereas the individual obligation

122 These two terms appear in different formulations within the legal literature, for instance, fard ‘ala al-
kifaya, wajib ‘ala al-kifaya, fard al-kifaya, wdjib kifa’i and their ‘ayn equivalents.
'2 For instance, see Shafi4, al-Risdla, ed. Ahmad M. Shakir (Beirut: Dar al-Kutub al-‘Ilmiyya, n.d.), 362 &
366; Shaybani, Kitab al-Kasb, 71; Ion Hazm, Muhalla, vol. 2, 143; Zarkashi, al-Bahr al-muhit, vol. 1, 243-244.
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is simply a means of testing an individual.” In other words, if we frame it within our
earlier typology of benefits, the collective duty has a purpose that provides a benefit to
third parties external to the performer whereas the individual obligation’s purpose
focuses exclusively on benefit to the performer. Amidi notes that from the perspective
of rendering something obligatory, there is no difference between the individualized
obligation (wajib al-‘ayn) and collective obligation (al-wdjib ‘ala al-kifaya): they encompass
everything obligatory.'” He notes that this is contrary to the opinion of people who say
that a difference exists because an individual obligation cannot be satisfied through the
actions of others, but a collective duty can. Amidi argues, similar to his critique of the
Hanafis fard and wajib distinction, that this is a semantic difference about the manner in
which an obligation is removed, but does not concern the true nature of either the
individual obligation or collective duty. *** He illustrates this point by noting how both
the person who commits apostasy and the one who commits murder face a mandatory
sentence of death. However, the mandatory sentence is waived through the apostate’s
repentance, whereas a murderer’s repentance does not automatically remove

punishment. The murderer’s repentance requires an additional step: acceptance by the

1?4 Ghazali, al-Wasit, vol. 7, 6.
125 Amidi, Thkam, vol. 1, 137.
126 Amidi, Thkam, vol. 1, 137.
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victim’s kin. Returning to his critique of the fard and wajib distinction, Amidi states that
semantically we would refer to both scenarios described as death sentences even if there
is an easier mechanism for relief in one case versus the other.'”

Qarafi begins his discussion by creating a distinction between duties and non-
compulsory good acts (mandiibat). He moves various acts commonly classified as duties
into the category of good actions. Qarafi notes that the classification of duties as either
kifaya or ‘ayn is similar to how classifications occur for non-compulsory good actions
(mandabat). For instance, the call to prayer (adhdn), signaling the commencement of
prayer (igama), returning and giving salam (taslim), praising God after sneezing (tashmit),
and rituals relating to the dead are classified as collective good actions (kifayat mandiibat).
Similarly, there are individual good acts (a‘yan mandiibat) like praying witr, fasting on
favored days, praying on either Eid, circumambulation outside the state of pilgrimage
and non-compulsory charity.'*®
In al-Bahr al-Muhit, Zarkashi also introduces his discussion of kifaya by

distinguishing between kifaya and ‘ayn. He says it is generally believed that collective

duties are considered duties that are performed without consideration for who the

27 Amidi, al-Thkam, vol. 1, 137.
128 Qarafi, Furiig, 234; Shihab al-Din al-Qarafi, al-Dhakhira, vol. 1, ed. M. Bikhubza (Beirut: Dar al-Gharb al-
Islami, 1994), 83.
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performer is whereas individual obligations are primarily concerned with the individual
performer. Although he recognizes this as largely true, he notes that it is not entirely
correct all the time. Zarkashi points out that the kifaya context also considers the
performer because who performs will determine how punishment and reward for
performance or nonperformance is assigned. However, in the kifaya context, while it is
useful to know who performs, the intention is not to assign performance to a particular
person. The primary concern is just that performance take place.”” Having provided his
explanation of the difference, Zarkashi critiques the Mu’tazilite opinion that the kifaya
and ‘ayn difference is based on genus (jins). He contends that the difference actually does
not rise to this level and is simply a distinction of species (naw‘) within the same genus."°
He notes that both species of obligatory acts must be carried out. Just as the individual
obligation is incumbent on everyone with legal capacity, the collective duty penalizes
everyone with legal capacity when no one performs, but satisfies the duty for everyone
if an adequate number do perform.” Both duties have the same cumulative objective: to

acquire all benefits associated with performance.

129 7arkashi, al-Bahr al-muhit, vol.1, 242.
130 7arkashi, al-Bahr al-muhit, vol.1, 242.
3! Zarkashi, al-Bahr al-muhit, vol.1, 242.
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Hierarchy between Obligations

Although many scholars allude to a hierarchy between different types of
obligatory acts, and between collective duties themselves, there is no agreed upon
framework for how to consider these duties in relation to each other. The general
consensus is that individual obligations take precedence over collective duties, although
there are some prominent dissenting views. However, there is surprisingly little
substantive discussion on how to prioritize certain collective duties over other ones
despite the evident need for such a discussion given the wide spectrum of duties that are
labeled as kifaya. For instance, there is relative absence of instruction on whether the
jihad duty should take precedence over the duty to attend a funeral. While scholars
generally fail to articulate a preference between two collective duties, an implied
hierarchy likely did exist based on the relative significance of different duties, such as a
preference for fighting an attacking enemy versus attending someone’s last rites.

Scholars who comment on the hierarchy of obligatory acts often construct a very
simplistic framework with regard to the “types” of acts that should receive precedence

in performance. For instance, Ibn ‘Abd al-Barr (d. 463/1071) says that collective duties
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are preferred over both voluntary (tatawwu‘) and supererogatory (al-nafila) acts.”’

Sarakhsi articulates the common view that individual obligations are more important
than collective duties and supports this view with the Prophetic hadith that “nothing is
better than jihad except for the obligations.”"” He considers jihad, as mentioned in the
hadith, to be a collective duty while “obligations” refers to individual obligations.
Similarly, ‘Ala> al-Din al- (d. 582/1191) raises the issue of the hierarchy of obligations in
his discussion on adjudication. He mentions a situation where a judge is faced with the
choice of attending a funeral or presiding over a case where he has to “render judgment.”
Both are collective duties, but the judge should excuse himself from participating in the
funeral and give preference to the adjudication. The deceased possesses a right to have
other Muslims attend his funeral, but it is secondary in this scenario. Of course,
technically speaking, this does not demonstrate a preference between two collective
duties at the time of performance. Rather, in this case “rendering judgment” is a
collective duty that has been specifically assigned to that judge (essentially becoming a

quasi-individual duty) and takes precedence over the non-assigned collective duty of

2 1bn Abd al-Barr, Kitab al-Istidhkar, vol. 7, ed. ‘Abd al-Mu‘ti Amin Qal‘aji (Damascus: Dar Qutayba li-al-
Tiba‘a wa-1-Nashr, 1993), 215.
1% Shams al-Din al-Sarakhsi, Sharh al-siyar al-kabir, ed. by Salah al-Din al-Munjid (Cairo: Ma‘had al-
Makhtutat, n.a.) 24.
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attending a funeral prayer, which anyone can fulfill.”** Ibn Taymiyya (d. 728/1328) notes
that collective duties like pursuing knowledge and jihad take precedence over (quddimat
‘ala) the collective duty to get married, as long as you do not fear creating hardship in
the process (lam yakhsha al-‘anat).”

Qarafi raises the hierarchy of different obligations as part of his discussion in al-
Furig, specifically the difference “between the principle of duties and rights that take
precedence over Hajj and those that do not take precedence” (bayna ga‘idat al-wajibat wa-
al-huqiq allati tugaddam ‘ald al-hajj wa-bayna qa‘idat ma la yugaddam ‘alayhi).”® He begins
by noting a couple general, common sense principles. First, the acts which have a
restricted, narrow time frame (mudayyaq) should take precedence over those that are

more open-ended (muwassa‘). The reasoning he gives is simple: since God has placed

narrow time restrictions on these acts they must be more important to Him (al-tadyiq

134 <A12> al-Din al-Kasani, Bad@i¢ al-sana@’i, vol. 7, ed. ‘Abbas Ahmad al-Baz (Beirut: Dar Kutub al-‘Arabi,
1974), 10.
% Tbn Taymiyya, al-Fatawa al-kubra, vol. 5, eds. Muhammad ‘Abd al-Qadir ‘Ata and Mustafa ‘Abd al-Qadir
‘Ata (Beirut: Dar al-Kutub al-‘Ilmiyyah, 1987), 450. Of course, this is may be a logical consequence of Ibn
Taymiyya not considering marriage to be a kifaya, unlike other scholars. See for example, ‘Al2° al-Din al-
Samarqandi, Tahfat al-Fugaha, vol. 1 (Beirut: Dar al-‘Ilmiyya, 1984), 117; Kasani, Bad@’i‘ al-san@’i‘, vol. 2, 228;
Shirazi, Tanbih, 109. Ibn Taymiyya also mentions that Abi Ya’la al-Saghir and Ibn Muni said marriage was
a collective duty not a sunna. Ibn Taymiyya, al-Fatawa al-Kubrd, vol. 5, 450. He does acknowledge
Marwazi’s opinion that there is consensus on the collective duty to marry a widow (tazwij ayama fard
kifaya ijma‘an). Tbn Taymiyya, Fatawa al-Kubrg, vol. 5, 452.
136 Qarafi, Furiig, 650.
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yush‘ir bi-kathrat ihtimam sahib al-shar bi-ma ja‘alahu mudayyaqan).””’ Second, those acts
that require immediate (fawri) performance take precedence over those that can be
delayed (tarakhi). Third, he says preference should be given to those acts that you fear
might lapse (fawat) due to nonperformance versus those that you do not have the same
fears about. For instance, the preservation of another person’s wealth takes precedence
over prayer when you fear that the wealth will be lost (yugaddam sawn mal al-ghayr ‘ala
al-salah idha khushiya fawatuh).”*® Qarafi notes that this connects to the idea that rights
owed to humans (haqq al-‘abd) can at times get precedence over rights owed to God (hagq
Allah), though he points out that jurists differ on this point.'*’

Within this discussion, Qarafi also notes that fard ‘ayn should be performed prior
to fard kifaya because the “act that is commanded of every person of legal capacity must
be preferred in its completion over what is commanded of only some” (talab al-fi‘l min
Jjami* al-mukallafin yaqtadi arjahiyyat ma tuliba min al-ba‘d fa-qat)."*° Furthermore, like other
jurists, he also argues on the basis of the relative benefits that are gained from

performance of the kifdya versus ‘ayn duties. Qarafi notes that kifaya-duties rely on

37 Qarafi, Furiig, 650.
13 Qarafi, Furiig, 650.
13 Qarafi, Furiig, 650.
14 Qarafi, Furiig, 650.
61



benefit not being replicated by repeated performance, whereas ‘ayn-obligations are the
opposite: additional performances replicates benefit. In his view, any act whose repeated
performance yields additional benefits in every case (fi jami‘ suwarihi) is superior to acts
where additional benefits only occur in limited cases.'"'

Ghazali provides some of the most extensive remarks on the relationship between
‘ayn and kifaya as part of broader comments he makes regarding the culture of “debate”
(munazarah) that developed during his time. He laments the close ties between scholars
and the state, a relationship he says contributes to the development of different legal
schools, various legal opinions and even sects. As a result of this state of affairs, Ghazali
says scholars, and subsequently laypeople, become obsessed with debating intricate
questions of religion to the detriment of more important tasks. While he appreciates the
need for these types of discussions, he is uncomfortable with how much they had come
to dominate the concerns of jurists. Hence, he outlines eight conditions to serve as a
guideline for engaging in such disputations. Among these, Ghazali states, is the idea that
the pursuit of truth, as a collective duty, must be appropriately prioritized. Specifically,
he says that a person should not be “occupied with collective duties when they have yet

to complete their individual obligations” (man ‘alayhi fard ‘ayn fa-shtaghil bi-fard kifaya),

"1 Qarafi, Furiig, 650.
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even if the purpose behind the kifaya-duty is “search for true understanding of religion”
(talab al-hagq min al-din)."** Simply put, Ghazali does not consider the pursuit of truth
(haqq) to take precedence over what is legally and individually obligatory. He takes a
harsh view towards individuals who use rare circumstances as justification to set aside
individual obligations in order to pursue other tasks. For instance, Ghazali is
unconvinced by the person who justifies forgoing obligatory prayers in order to weave
cloth, arguing that cloth is necessary to cover up nakedness during prayer. He considers
this an insufficient basis for formulating a rule that allows you to abandon an individual
obligation and compares it to how jurists preoccupy themselves with minor legal debates
in pursuit of truth while neglecting obligations on which there is consensus.'”’ For him
the governing rule is clear: individual obligations must take precedence over collective
duties.

That said, within the category of collective duties, Ghazali is one of the few jurists
who explicitly discusses a hierarchy and considers it illegitimate to perform less
important kifaya-duties over more important ones. In other words, while some may

consider “pursuit of the truth” a collective duty, there are other more significant kifaya

2 Ghazali, Thy@, vol. 1, 43.
'* Ghazali, Thya@, vol. 1, 43.
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duties that must receive precedence. Ghazali illustrates this point by discussing the
hypothetical of an individual who has the power to provide water to a group that is dying
of thirst, but instead decides to learn the procedure for cupping. Both are collective
duties and the individual justifies his preference by saying that if the cupping procedure
disappears from a particular locality, the population of that area would suffer irreparable
harm. Furthermore, he argues that even in cases where there are a sufficient number of
cuppers, cupping remains a collective duty that must be learned. Ghazali dismisses this
line of reasoning because it fails to prioritize kifaya-duties appropriately based on the
level of performance that has already occurred: coming to the aid of people moribund
due to thirst is an unperformed collective duty, whereas the cupping duty is already
being performed.'** Hence, Ghazali suggests that a hierarchy exists between collective
duties such that unperformed duties must receive preference over ones already fulfilled,
even if repetition of previously performed duties will let you attain additional benefit
(i.e. inexhaustible duty).

At another point, while warning of vanities people develop in relation to having
performed supererogatory acts, Ghazali constructs a hierarchy of acts (obligatory and

supererogatory), as expressed in the diagram below:

* Ghazali, Thya@, vol. 1, 43.
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Individual Obligations

Individual Obligations

Collective Duties Not Yet Performed

Collective Duties Already Performed

Supererogatory Acts

As shown above, Ghazali begins by placing all obligatory acts (far@’id) above
supererogatory acts (nawdafil)."”> Next, he gives individual obligations precedence over

collective duties.'*

Up to this point, the proposed hierarchy is in line with most other
jurists. However, unlike other jurists, Ghazali continues to set up further hierarchies
between the obligatory acts. He divides collective duties between those already
performed and those yet to be performed (tagdim fard kifaya la ga’im bihi ‘ala ma gama bihi
ghayruhu). For individual obligations, which must be performed regardless of prior
performance, Ghazali constructs a hierarchy on the basis of the relative importance of
the obligation, considering some individual obligations to be more crucial than others.""

While the general consensus seems to be that individual obligations take

precedence over collective duties, there are scholars who argue the opposite. The most

'* Supererogatory acts are optional acts that one is encouraged, but not required, to perform.
146 Ghazali, Thy@, vol. 3, 391.
7 Ghazali, Thy@, vol. 3, 391-392. In addition, Ghazali makes one other note, saying that obligations can be
separated into those that require you to act (positive obligation) and those that require the omission of
some action (negative obligation). Between these two, he preferences fulfilling positive obligations
before negative ones. Ibid., 392.

65



oft-cited opinion in this regard is from Imam al-Harmayn al-Juwayni who states that fard
kifaya are more “among the acts pleasing to God, thus kifaya-duties are more elevated in
status than the ‘ayn-obligations” (giyam bi-ma huwa furid al-kifayat...a‘la min funiin al-
qurubat min far@’id al-‘ayan)."*® The reasoning he offers is that for individual obligations,
recompense for performing or failing to perform is affixed to one person. However,
omission of a collective duty places liability on everyone regardless of rank or station
(law farida tu‘tal fard min furiad al-kifayat la-‘amma al-ma’tham ‘ald al-kaffa ‘ala ikhtilaf al-rutab
wa-l-dargjat). Furthermore, he posits that it is not possible to adequately assign a value
to the performance of deeds on behalf of the entire community, but that it certainly
exceeds the value of performing them solely for one’s self.'*

In his discussion of obligatory acts, Zarkashi also raises the question of whether
a collective duty should actually take precedence over an individual obligation. He begins
by noting Baqillant’s position that in general it is permissible to consider some obligatory
acts “more obligatory” (awjab) than others just as one considers some “sunnaic” acts

more authoritative than others, once again contrary to the Mu‘tazali position." He also

8 Abii al-Mali al-Juwayni, Ghiydth al-Umam fi iltiydth al-zulam, eds. Mustafa Hilmi and Fu’ad ‘Abd al-
Mun‘im Ahmad (Alexandria: Dar al-Da‘wa, 1979), 260-261.
* Juwayni, Ghiydth, 260-261; See also, Introduction by Ahmad Haj Muhammad Shaykh Mahi in Mawardi,
al-Hawi al-kabir, vol. 1, 14.
150 7arkashi, al-Bahr al-muhit, vol. 1, 184.
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notes Ibn al-Qushayri’s opinion that the action whose absence results in greater
admonition should be considered of greater importance, hence, belief in God should
precede performing ablution."" For the kifaya context, Zarkashi says the argument is that
performing a kifaya act not only removes the obligation from the performer, but also
from other people while performing an individual obligation only removes the obligation
from an individual performer and no one else (al-giyam bi-fard al-kifaya awla min al-qiyam
bi-fard al-‘ayn li-annahu yasqut ftha al-fard ‘an nafsihi wa-‘an ghayrihi wa-fi fard al-‘ayn yasqut
al-fard ‘an nafsihi fa-qat).”** Hence, the collective duty has a greater impact and is arguably
more beneficial. Zarkashi mentions that this preference of kifaya over ‘ayn has been
attributed to various scholars, including Abt Ishaq al-Isfarayini (d. 418/1027) in his Sharh
kitab al-tartib, Abl Muhammad al-Juwayni (d. 438/1047) in his al-Muhit bi-madhab al-Shafi‘t
and, his son, Imam al-Haramayn in al-Ghiyathi (as it is popularly known).***

However, Zarkashi argues that a correct reading of the above-mentioned
scholars’ opinions reveals that they did not in fact prefer kifaya over ‘ayn.”* Rather,

Zarkashi believes their opinion pertained to the relationship between broader genera

151 Zarkashi, al-Bahr al-muhit, vol. 1, 184.
152 7arkashi, al-Bahr al-muhit, vol. 1, 251.
153 Zarkashi, al-Bahr al-muhit, vol. 1, 251; see also, ‘Al2> al-Din al-Mardawi, al-Tahbir sharh al-tahrir fi usal al-
figh, vol. 1, ed. ‘Abd al-Rahman b. ‘Abd Allah al-Jubrayn (Riyadh: Maktabah al-rushd, 2000), 883.
154 Zarkashi, al-Bahr al-muhit, vol. 1, 251; see also, Mardawi, al-Tahbir, vol. 1, 883.
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(jins) of acts as opposed to specific individual obligations. In other words, these scholars
favored certain types of acts over others (fa-inna kalamahum innama huwa fi al-giyam bi-
hadha al-jins afdal min dhalika).”” He adds that when Juwayni says that carrying out a
collective duty demonstrates “distinction” (mazaya) this does not necessarily mean
“preference” (afdaliyya). More importantly, he mentions a comment by Shafi‘i, whose
school all the aforementioned scholars belonged to, which argues that ‘ayn is preferred
over kifaya. Shafii says that it is detestable (makrith) to interrupt circumambulation
during the Hajj by performing the funeral prayer or any optional act of devotion (rawatib)
because it would mean suspending an individual obligation for a collective duty." For
Zarkashi, this is another reason why we cannot read these scholars as having preferred
collective duties over individual obligations since it is inconceivable to him that Shafi‘i
jurists would diverge from the opinion of their school’s eponym on such a crucial matter.

Zarkashi also reports that Kamal al-Din b. al-Zamlakani’s (d. 727/1327)
explanation for preferring kifaya over ‘ayn relates to situations where a collective duty is
assigned to a specific person and in that case becomes an individual obligation for him.

Hence, when comparing an “assigned” collective duty to an individual obligation,

155 Zarkashi, al-Bahr al-muhit, vol. 1, 252.
156 Zarkashi, al-Bahr al-muhit, vol. 1, 252.
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Zamlakani notes that some scholars permit the collective duty to receive preference.
However, if the collective duty is not assigned, then the individual obligation remains

157

preferable.

Who is Obligated?

In analyzing an obligatory act, one of the central questions of juristic inquiry is
who should be obligated to fulfill a collective duty. Despite “community” being so central
to the kifaya doctrine the term is never explicitly defined by scholars. On its face, this
would make it difficult to determine what exactly the boundaries are, geographic or
otherwise, that define the collective that is duty-bound to carry out the kifaya acts. Does
this collective include the population of a particular town, a city, a larger geographic
area or the entire Muslim community that existed at the time? Although the legal
literature does not have any readily available answers, scholars are not particularly
discomfited by this and seem to operate on an implicit understanding of what the
collective comprises. In fact, it is through their discussion of kifaya-duties that they

define the boundaries of this moral community.

157 Zarkashi, al-Bahr al-muhit, vol. 1, 251.
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For instance, one part of this discussion relates to whether individual members
of a community are responsible for performing the collective duty. Jurists initially
determine whether someone is eligible to perform any obligatory act by asking whether
they satisfy the requisite legal standard to be held accountable (taklif). For an individual
to be legally accountable (mukallaf) he must, among other things, be free, sane, healthy
and mature.” An individual who fails to meet any element of this standard is excused
from performance. Zarkashi holds that those exempt from performing obligations due
to a lack of legal capacity (i.e. minors, mentally unfit, etc.) are also excused from kifaya-
duties. However, in specific circumstances, certain duties can be performed by minors
under adult supervision, for example leading a funeral prayer.””® As discussed in greater
detail in the chapter on jihad, this exemption is particularly relevant when jurists
consider whether slaves are expected to perform kifaya-duties. In these cases, the general
rule, as noted by Ibn Muflih, is that kifaya duties are only obligatory for free males, not
slaves, regardless of whether the slave is commanded to perform by his master or even

by a Muslim ruler.®® Of course, there are certain exceptions to this rule, which are

158 Ibn Hazm, Muhallg, vol. 2, 143.
159 Zarkashi, al-Bahr al-muhit, vol. 1, 249.
160 <pAbd Allah Muhammad Ibn Muflih, Kitab al-Furi, vol. 6, ed. ‘Abd Allah al-Turki (Beirut: Al-Resalah
Publishers, 2003), 179.
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discussed below. Legal capacity is a prerequisite and, as Amidi notes, collective duties are
considered complete based on a sufficient number of legally capable people stepping
forward to fulfill them."*!

Having satisfied the general guidelines for legal responsibility, jurists turn their
attention to the level of accountability that is required of an individual in relation to a
specific collective duty. Context plays an important role here and various scenarios are
examined to determine the extent to which it might affect the obligatory act. Bernard
Weiss summarizes the legal reasoning involved as follows: “with every obligatory act it
is possible to ask whether its obligatory character is affected in any way by extenuating
circumstances, either by being eliminated entirely or by being attenuated in some
way.”'”® Many jurists begin by investigating how the command is constructed
linguistically to determine where legal responsibility should be placed for a particular
duty. For instance, Shirazi discusses fard kifaya while commenting broadly on the idea of
God’s speech (khitab). He explains that if the speech is made using non-specific language
(lafz al-‘umim) then everyone who can reasonably be considered an addressee of the

speech is in fact being addressed and must carry out the performance demanded. The

161 Amidi, Thkam, vol. 1, 137.
12 Weiss, God’s Law, 2.
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only exception is for situations involving collective duties.'” In the kifdya context, even
with language of general import, performance of the duty is not required for everyone.
Fakhr al-Din al-Razi (d. 606/1210) notes that if a command addresses a group then it
either speaks to them as a collective or individually. If the command is to the group
collectively, then the performance of a group’s members is mutually contingent (filu
ba‘dihim shartan fi fil al-ba‘d). An example of this would be the congregational Friday
prayers (salat al-juma): an individual cannot perform Friday prayers alone. In order for
an individual performance of Friday prayers to be valid there must be communal
performance of the prayer. On the other hand, Razi notes that if every individual in the
group is addressed, then the command is a collective duty (furad al-kifayat).'** This is
because the duty’s objective can be attained through a sufficient number of people
performing and without needing the entire group to perform. For example, Razi notes
that jihad’s objectives are to “protect Muslims” and “humiliate the enemy,” both of which
can be accomplished through the efforts of some people satisfying the duty for everyone

else.'®

163 Shirazi, al-Lumas, 63.
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Zarkashi also discusses this distinction when considering where legal
responsibility for the kifaya command lies: is the command addressed to everyone (kull)
or some (ba‘d)? He notes that the majority of scholars believe the kifaya command is
required of everyone collectively (ibarat al-aktharin annahu wajaba ‘ala al-jami®), but there
are others who believe it is designated to each person individually (wajaba ‘ala ‘ayn kull
wahid).'*® Regarding the opinion that the act is collectively obligatory, Zarkashi puts
forward two opinions. The first requires performance from every person of legal capacity
(wajib ‘ala jami¢ al-mukallafin min haythu innahu jami‘). The second obligates every
individual, regardless of legal capacity (wajib ‘ala kull wahid). In this case, as long as some
perform the obligation, the burden drops from others; if none perform, then they are all
sinful.'” Additionally, Zarkashi highlights a key difference between these two opinions
on the issue of how “responsibility” should be assigned when an obligatory act is not
performed. In the first case, where the duty is that of individuals with legal capacity,
blame is assessed on the basis of the person while in the second case, where everyone is
obligated, only performance is considered (‘ala al-awwal ta’thim kull wahid yakin waqgi‘an

bi-lI-dhat wa-‘ala al-thani bi-l-‘ard).’*® Some scholars critique assigning blame on the basis

166 Zarkashi, al-Bahr al-muhit, vol. 1, 243.
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of performance because it creates an invalid abrogation of the command. They argue
that if the duty is assigned to every individual, but without consequences for
nonperformance, then any person’s successful completion of an obligation essentially
abrogates the original command by removing the burden from others.'” These scholars
argue that abrogation is only valid with a new command and none was issued here so no
abrogation can take place and the burden cannot be lifted. In contrast, the other
approach obligates everyone in the group simply because they are part of the group (wa-
huwa wujtibuhu ‘ala al-jami min haythu huwa jami). Of course, Zarkashi takes issue with
obligating everyone in a group since presumably some of them will not yet have legal
capacity.'”

In addition to a general discussion of who is obligated to perform, jurists also
discuss scenarios that would cause an obligatory act to be assigned to specific people. In
other words, in some cases where, as a result of certain circumstances, a kifaya-duty will
be transformed into an ‘ayn-obligation. There are three primary scenarios contemplated:

insufficient number of performers, initiation of performance and re-establishing lapsed

performance. Ibn Muflih describes the most common scenario where this transition from

169 Zarkashi, al-Bahr al-muhit, vol. 1, 244.
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kifaya to ‘ayn occurs: if the minimum number of people required to complete a collective
duty are the only people available to perform then the collective duty becomes
individually obligated upon them."" The best example of this is when certain individuals
possess unique skills necessary to complete a collective duty. For instance, Shirazi
mentions that if there is only one person available to adjudicate a matter or carry out
general judicial duties then the obligatory acts become specific to that person such that
they can be compelled to perform.””” Ibn Qudama (d. 620/1223) shares the same view,
arguing that serving as a judge becomes an individual obligation if only one person is
able to fulfill the role. He argues that, in this case, the person should be compelled to
perform because the alternative is for a collective duty to remain incomplete for the
foreseeable future.'”” He also holds a similar view with regard to “bearing witness,”
stating that if only two people are available who can provide written testimony then this

collective duty becomes an individual obligation for them."” Shirazi and Jassas provide

1 <Abd Allah Muhammad Tbn Muflih, al-Adab al-shari‘iyya, vol. 3, eds. Shu‘ayb al-Arnuxwat and ‘Umar al-
Qayyam (Beirut: Mwassasah al-Risalah, 1999), 525.
172 Abii Ishaq al-Shirazi, al-Muhadhdhab fi figh al-Imam al-Shafi, vol. 2 (Beirut: Dar al-Kutub al-‘Ilmiyya,
1995), 376. Shirazi recognizes two different opinions on this matter. The first says that you cannot force
someone to be a judge because then you would be making the obligation ‘ayn as opposed to kifaya. The
second opinion says that you should force him, even if it then is an ‘ayn obligation, because, without this
person adjudicating, people’s rights would be lost (bi la gadin wada‘at al-huqiq). Tbid., 377.
17 Tbn Qudama al-Maqdisi, al-Kafi fi figh Ibn Hanbal, vol. 6, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki (Giza:
Dar al-Hajr, 1997), 83.
7* Tbn Qudama, al-Kafi, vol. 6, 189.
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the same reasoning for the collective duty of “giving written testimony” becoming
individually obligated: if only one person in a locality is capable of performing the duty
then it becomes assigned to them specifically.'”

However, aside from situations where so few potential performers exist that only
one person is able to perform, jurists also contemplate other scenarios where this
transition from kifaya to ‘ayn occurs. For instance, jurists consider a person individually
responsible for a duty if they commence performance of it. Initiating performance
transforms an obligatory act from a collective duty to an individual obligation for the
“initiator” while preserving it as a collective duty for everyone else. This is apparently
an opinion shared by some of the Prophet’s Companions, particularly in relation to the
jihad duty."”® Qarafi raises this issue in the context of a statement he narrates from the
author of the book al-Tirdz: Sanad b. ‘Anan b. Ibrahim al-Azdi."”” Azdi reportedly said that
the actions of a non-obligated person who accompanies fighters (mujahidin) onto the

battlefield will receive the recompense of an obligatory (fard) act, as opposed to the lesser

reward of a supererogatory act, even though they are technically not obligated (wajib) to

17> Abii Bakr al-Jassas, Ahkam al-Qur’an, vol. 2, ed. M. al-Sadiq Qamhawi (Beirut: Dar Thya> al-Turath al-
‘Arabi, 1996), 256; Shirazi, Tanbih, 161; see also, Shirazi, Muhadhdhab, vol. 2, 435.
176 Ghazali, al-Wasit, vol. 7, 7.
77 According to the editor’s note this is Sanad b. ‘Anan b. Ibrahim al-Azdj, a jurist who started to write,
but never completed, a commentary on the Mudawana which was entitled al-Tiraz.
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perform.””® Ghazali relates that Qaffal al-Shashi, and others, reject enhancing every
obligatory act from collective duty to individual obligation simply based on initiation of
performance. Shashi notes that factors arising in one type of obligatory act may not be
replicated in others. As a result, circumstances might make initiating performance in the
jihad context sufficient to transform the duty from kifaya to ‘ayn, but would fail to do the
same in the context of funeral prayers.'”

Another case where jurists transfer the requirement to perform from the
collective to the individual is where an obligatory act has ceased to be performed. Ghazali
states that for certain collective duties, like “pursuing knowledge,” if the obligatory act
is no longer performed in a particular locality then three scenarios, involving different
levels of culpability, are instructive with regard to performance. The first is when an
individual knows that the collective duty is no longer being performed and himself has
the capacity to perform.'® This individual is held liable for failing to perform. The second
scenario is where an individual does not know performance of the obligation has been
suspended, but their proximity to where performance was taking place triggered a duty

to investigate, which they failed to undertake. In other words, they did not know but

178 Qarafi, Furiiq, 235.
17 Ghazali, al-Wasit, vol. 7, 11.
18 Ghazali, al-Wasit, vol. 7, 7.
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'*! The individual here is also liable for failing to perform. The final

should have known.
scenario is where there is no knowledge that performance of the duty has been
suspended nor are they in close enough proximity to reasonably be expected to
investigate. In this situation, the individual is not liable."*

A final situation discussed by jurists is how to consider the performance of a
collective duty after it has already been performed by another group. Ghazali suggests
that it all depends on context. As an example, in the jihad context, “who” is obligated
depends on how the conflict arose and the potential obligor’s proximity to it. Thus, if
there is a sudden attack, catching a town unprepared for the onslaught, then every
person in that town is burdened with the duty to defend it including those who are sick,
slaves and women.'"” It becomes an individual obligation for all of them. As for
individuals who reside outside the town under attack, their level of responsibility varies
depending on their distance from the town. In addition, it also matters whether their

services are necessary for the town to contribute the sufficient number of volunteers for

the duty to be adequately completed. If the town’s own forces are insufficient for

181 Ghazali, al-Wasit, vol. 7, 7.
182 Ghazali, al-Wasit, vol. 7, 7.
18 Ghazali, al-Wasit, vol. 7, 12. Other jurists also support this opinion. See, Nawawi, Rawda al-Talibin, vol. 7,
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countering the enemy then the next town over is required to help meet the sufficiency

requirements for defense.'

When is the Legal Duty Suspended?

In addition to when performance must take place and who should carry it out,
scholars also discuss when an obligatory act is suspended and what factor(s) cause this.
They posit two explanations for what causes an obligatory act to be suspended: either it
has been performed or the underlying reason (¢lla) for the duty no longer exists. This
distinction is captured well by Qarafi’s exchange with a hypothetical interlocutor. His
interlocutor challenges the notion that a nonperforming individual can have their duty
removed by proxy, in other words, by someone else’s performance. In particular, the
interlocutor makes a distinction between physical and non-physical duties, stating that
collective duties fulfilled through physical acts (al-fil al-badani) must follow the general
rule that no individual can fulfill physical acts for another." Thus, it is invalid to classify
any duty involving physical acts as kifaya because these duties cannot be satisfied by

proxy. In response, Qarafi takes issue with how his interlocutor is understanding the

1% Ghazali, al-Wasit, vol. 7, 12.
185 Qarafi, Furiiq, 235.
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performance of these obligatory acts. In his opinion, these duties are not fulfilled as a
result of the actions of a proxy, but rather the obligatory act is suspended due to the
absence of an “underlying purpose for the obligation” (hikmat al-wujiib). QarafT illustrates
this point with the collective duty to rescue a drowning person. The duty to save
someone who is drowning no longer exists after that person is rescued because the
rationale for the obligation (i.e. saving a life) is no longer present once the person has
been saved. The underlying reason for saving the drowning person is to preserve their
life and since that has been accomplished no further performance is required.'
Zarkashi supports the view that for a duty to be complete, other than having it
abrogated by an additional command, the underlying reason for the duty (¢llat al-wujiib)
must no longer exist. He illustrates his thinking by pointing to the funeral prayer
context.'”’ Zarkashi claims that “God obligates funeral prayer in order to pay respects to
the dead” (innama awjaba salat al-jandza ihtiraman li-l-mayt), just as God obligates the
rituals around burial as a way to, among other things, appropriately cover the body."*

Thus, the underlying reason for performing funeral prayers is respecting the dead and

the reason for burial is to cover the body. As a result, if some people carry out these

186 Qarafi, Furig, 235.
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obligatory acts, then no one else is required to do so because these underlying reasons
will have been accomplished. Similarly, the duty to bury someone no longer exists if the
dead body has been burned or eaten by a wild animal. In both cases, the reasoning behind
the “duty to shroud a corpse” ceases to exist when the body is no longer present. In turn,
if no reason for the duty remains, then the duty itself ends."” Addressing the issue of
whether an obligatory act is suspended due to someone’s performance versus the
absence of an underlying reason, Zarkashi notes that when performance, as opposed to
other extenuating circumstances, causes the underlying reason to disappear then it is
reasonable to frame the duty as having been removed due to performance.” He notes
that a duty can sometimes be removed by performance and other times because
circumstances make performance impossible.”!

Another consideration raised in the kifaya literature is the level of certainty
necessary to determine whether an obligatory act has been performed sufficiently
enough that its burden is lifted. Many scholars note that simply the belief that a duty has

been performed, not its actual performance, is adequate to remove the burden of the

duty. In other words, the probable (zann) performance of an obligatory act is sufficient

189 Zarkashi, al-Bahr al-muhit, vol. 1, 244.
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to remove its burden and it is unnecessary to be absolutely certain that the duty was
completed. For instance, Nawawi holds that as long as one receives word of someone else
performing the collective duty then the burden is removed and there is no requirement
to investigate further. In addition, if a group performs an obligatory act unaware that it
has already been performed, their actions still count as though they fulfilled a collective

2 Qarafi also considers a kifaya command satisfied simply if one “believes” that

duty.
performance took place, regardless of whether this belief is confirmed to be true. Hence,
if Group X thinks it is probable that Group Y performed an obligatory act, then the duty
is suspended for Group X. Likewise, in the same scenario, if Group Y believes Group X has
performed the duty, then the duty is suspended for Group Y."” Thus, theoretically, both
Group X and Y can fail to perform an obligatory act without incurring any liability simply
by operating under the sincere assumption that the other has performed and thus the
duty has been suspended.” Qarafi also believes there is no penalty for a particular group
if they assume another group performed the duty since they are satisfying a shared

195

responsibility.'”” Razi phrases the same idea slightly differently. He believes that the

1”2 Nawawi commentary in Shirazi, Tanbih, 19-20.
' Qarafi, Furiig, 234-235.
194 Qarafi, Furiig, 235.
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burden of a kifaya-duty is suspended due to a “preponderant belief” (al-zann al-ghalib)
that the duty has been completed. The result is the same: if one group believes that
another has completed the duty, its burden is removed. Similarly, within a group, if every
member thinks someone else has performed the obligatory act, then it is satisfied
regardless of whether it has actually been performed. However, Razi makes clear that the
opposite also holds true: if a group (or group member) believes that no one else has
fulfilled an obligatory act then they remain obligated, even if the duty has actually
already been completed.”® Razi’s core point, shared by other scholars, is that since it is
often not possible to know with certainty whether an act has been performed it is more
reasonable to expect people to act on the basis of the probable information they

possess.””’

Liability
Having discussed the particulars of when an obligation is triggered, who bears
legal responsibility and when that responsibility ends, we turn to a consideration of

liability, both individual and collective, for failing to perform. First, as mentioned above,

196 Razi, Mahsiil, vol. 2, 186.
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liability attaches if certain circumstances transform a collective duty into an individual
obligation for a specific person(s) and they subsequently fail to perform. In essence, this
is liability for failing to perform a quasi-individual obligation. Second, if an entire
community either collectively decides to forgo a duty or none of its members step
forward to perform then all members are held liable.

To this point, Muhammad b. al-Hasan al-Shaybani (d. 189/805) says that if people

%8 Nawawi

collectively decide to forgo the fulfillment of a duty then they are all liable.
echoes the same sentiment, but extends it beyond purposefully omitting performance to
a lower level of culpability which penalizes collective failure to perform regardless of
whether it was purposeful or not. He states that a failure to perform the kifaya duty
results in everyone being liable until someone satisfies the obligation and removes
liability."”” Amidi goes so far as to suggest that there is a scholarly consensus (ijjma‘) that

everyone should be penalized if they collectively agree not to perform a duty.”” Qarafi

requires an additional step before penalizing the collective: if they conspire to forgo the

1% Shaybani, Kitab al-Kasb, 72.
1% Nawawi, Tahrir alfaz al-tanbih, vol. 1, ed. ‘Abd al-Ghani al-Daqar (Damascus: Dar al-Qalam, 1987), 51.
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duty and then fail to meet their shared responsibility.”' In other words, Qarafi seems to
require that the conspiracy be put into practice before it is considered liable behavior.
Zarkashi comments extensively on this issue and supports the idea that in a
situation where a group collectively decides to forgo a duty everyone has transgressed
(athimii). In fact, he considers a group that suspends (tatil) a kifaya to be just as
blameworthy as an individual that forgoes an ‘ayn obligation.””” Furthermore, Zarkashi
argues that those who collectively agree to neglect the collective duty should have
compliance forced on them even if that means taking up arms against them (law ittafaqi
‘ala tark al-fard kifayatan qitilii).*” He mentions that Juwayni presents an apt analogy to
this situation in his Kitab al-talkhis fi usul al-figh (“Brief Source in Legal Theory”). Juwayni
discusses a person who owes a thousand dirhams and, along with his guarantor, decides
to default on repayment. Both debtor and guarantor would be considered in violation of

t 204

their duty to repay the debt.”** Hence, the relevant lesson/analogy for the kifaya context

is that although an individual might be responsible for performing the collective duty,

21 Oarafi, al-Dhakhira, vol. 1, 82.
202 7arkashi, al-Bahr al-muhit, vol. 1, 246.
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everyone else in the community is a guarantor of that performance. Thus, when no one
performs they are all liable.

Qarafi raises an interesting critique of holding someone liable for initiating
performance of an obligatory act they had no duty to perform. His hypothetical
interlocutor notes it odd that a person’s actions can be considered obligatory once
initiated but their subsequent nonperformance will not result in any penalty. For
instance, if someone is not obligated to take up arms, but does so and then gets separated
from the war party, they are not penalized at that point for returning home even though
presumably the warring party has now come to rely on their performance. For the
interlocutor, this disrupts the entire definition of “duty”: an act whose omission is
punishable.”” If someone initiates performance of an act and their actions are classified
as the performance of a duty then any subsequent nonperformance should carry liability.
Qarafi recognizes this difficulty and responds by arguing that the duty is conditioned on
the performance of the group as a whole, not individuals within the group. In other
words, the question of penalty only arises if everyone forgoes performance not on the

206

basis of one person performing (or not).”® Hence, the rule is that the duty depends on a

2% Qarafi, Furiiq, 236.
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condition and is nullified by the absence of that condition (anna al-wujiib al-mashrit bi-
shartin yantafi ‘inda intifa’ dhalika al-shart).*” Thus, if the person is separated from the
group then the condition that obligated the person in the first place (i.e. leaving with the
war party) is no longer present and the duty no longer operative. For Qarafi, it is not odd
that an obligatory act would be contingent on how connected or separated it is from a
situation.”® He cites the hypothetical of Zayd and his wife. If Zayd is married and living
with his wife such that intimacy is possible then he is duty-bound to support her.
However, if he has formally separated from her such that intimacy is not possible, then
he doesn’t have the same duties unless he returns to her and ends the separation.”” For
Qarafi the same logic of proximity applies to the jihad context: if an unobligated person
joins people leaving for jihad then he is obligated to fight, but if he separates from them
then the duty no longer exists.”*’

One final issue that is raised by Qarafi in his exchange with a hypothetical

interlocutor is this: if an obligation has been decreed for every group, how can it be

suspended for nonperformers as a consequence of other people performing (kayf sagata

297 Qarafi, Furiiq, 236.
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‘an man lam yaftal bi-fil ghayrihi)? In particular, in the context of kifaya-duties that are
physical acts (al-fil al-badaniyy), how do we contend with the rule for physical acts that
says the act of one person cannot be of use to another? How can the law equate the one
who acts with the one who does not act (kayf sawwa al-shar® bayna man fa‘ala wa-man lam
yaftal )7*"* Qarafi seems to be alluding to the issue that arises in Q 4/al-Nisa’:95 where
both those who stay and those who go off to fight are “promised a good reward” (wa-
kullan wa‘ada Allah al-husna). Qarafi addresses this issue by first noting that the duty is not
suspended as the result of the substitution of someone’s performance (niyabat al-ghayr)
for another’s nonperformance. Rather, it is because the underlying reason (hikma) is no
longer present. Furthermore, the scenario in which performance and nonperformance
are “equal” is not equality in the sense of reward (thawab), but rather they are simply
equal in the sense that the obligation has been suspended for both of them. The
performer is entitled to a reward while the nonperformer is not.*"

As mentioned earlier, one final area that does not seem to receive any treatment
in the literature is the sanction, if any, that should be given when there is a failure to

perform. Discussion of sanction is largely absent from the discussion, either on collective

21 Qarafi, Furiiq, 235.
212 Qarafi, Furiiq, 235. Interestingly, if the nonperformer intended to perform then he is eligible for a
reward. Ibid.
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duties generally or in the sections discussing specific collective duties. To some degree
this is indicative of the general disposition in Islamic legal literature that disfavors
punishment, but it also demonstrates the fact that, like many individual obligations,
state enforcement is not expected or of primary importance. For most collective duties
this does not present much of an issue since performance and nonperformance are
related to divine reward and punishment in the afterlife. Hence, nonperformance
generally does not entail civil or criminal sanction. One might presume that, similar to
the individual obligation to pay zakat, some basic notion of enforcement and
accountability would be present. However, despite historical accounts of enforcing the
payment of zakat (i.e. the ridda wars), legal discussions on zakat rarely mention
enforcement. Moreover, even collective duties that fall under the state’s authority, such
as jihad, make no mention of punitive measures for failure to comply. At most, the jurists
will use the term “sinful” (ithm) to describe liability for failing to carry out a duty,

indicating that a penalty will be imposed in the “afterlife.”

Concluding Thoughts
As the above discussion shows, the kifaya doctrine developed significantly after

its initial articulation in the 9" century. The main discourse on kifdya is found in the
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discussions on substantive law where jurists craft legal rules for acts classified as
collective duties. As a result, kifaya discussions center on how it functions with regard to
a specific obligatory act and broad, theoretical discussions on the idea of a kifaya-duty,
let alone a kifaya doctrine, are far less common. However, it is in these less common
theoretical discussions where the contours of the doctrine seem to be found, especially
with jurists writing in the 12™ century CE and later. The questions central to these
theoretical discussions are understanding the relationship between kifaya and ‘ayn,
particularly from the standpoint of prioritizing one over the other; as well as,
determining who is obligated to perform and when that duty is suspended. While there
is uniformity in the core ideas behind the kifaya duty, there are also points of
disagreement.

Another interesting element of the discussions relating to collective obligations
is the manner in which jurists create a category of duties that they are uniquely qualified
for. This is most evident with the collective duty to acquire knowledge. Shafi‘i notes that
the general public is “incapable” of attaining certain types of knowledge and that such
knowledge is even beyond the grasp of some specialists. Hence, he suggests that it is the

province of an elite group within society that is capable of acquiring this specialized
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knowledge and they are required to do so.”"” Despite restricting the duty to a subset of
the larger collective, he applies the same basic rule: if some members of the elite group
obtain this knowledge then other members of the elite are relieved from the duty,
bearing in mind that those who actually undertake the pursuit receive a greater
reward.” Elsewhere, Shafi‘i creates this elite category again by dividing Prophetic
reports into two sets: one for general consumption and another for those capable of
interpreting them.*”

One might assume that one of the reasons jurists want to a craft a special category
for themselves and the duties they perform is because they were exempt from answering
the governing authority’s call for individuals to satisfy the collective duty of jihad.
Furthermore, making these laws subject to the scholarship duty made them both pious
and elite. There seems to be a similar division of the community with regard to the verse
Q 3/al-‘Imran:104 which carries an instruction to command what is right and forbid

wrong actions. Michael Cook notes that the common view on this verse restricted the

duty to a specific qualified elite and that many commentators felt a requisite amount of

?% Shafi, al-Risdla, 358-360.
214 Shafi, al-Risdla, 360.
215 Shafiq, al-Umm, vol. 10 (Ikhtilaf al-Hadith), ed. Rif‘at Fawzi ‘Abd al-Muttalib (al-Manstira: Dar al-Wafa’
1i’l-Tiba‘ wa-1-Nashr wa-1-Tawzi¢, 2005), 7.
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knowledge was needed to fulfill the duty.*® For instance, Abt °l-Layth al-Samarqandi (d.
373/983), a Hanafl, says that the hadith that commands you to prevent a wrong with your
hand, tongue or heart is first for rulers and scholars and then for the rest of society.””’

This relationship between legal responsibility, authority and collective duties is a

consistent theme, as will be shown in the next chapter on jihad.

216 Cook, Commanding Right, 18-19.
217 Cook, Commanding Right, 312. Cook notes that the Hanafls see the duty of amr/nahy through very
hierarchical conception of society. Ibid., 318.
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CHAPTER TWO: THE DUTY TO FIGHT

Introduction

Chapter One explored the medieval doctrine and theory that developed around
kifaya-duties as a way of explaining the variety of acts that jurists include in this category.
Arguably the most important act that was categorized as a kifaya-duty was jihad,
specifically with the meaning of engaging in warfare. As one scholar has noted, the rapid
expansion of Islam is at least partly credited to the fact that the Muslim “conviction to
‘strive’ for God to make their belief manifest by carrying out jihad was so strong: it seems
to have been as intrinsic to belief as any other religious duty.”*® This duty to fight or
jihad-duty was especially prominent because jurists believed it had explicit textual
support from the Qur’an. In this sense then, the jihad duty is unique because it becomes
the basis upon which the entire category of kifdya-duties is constructed. There are
various verses in the Qur’an that deal with jihad, but jurists consider two of them as
commenting directly on the collective nature of the obligatory act; these verses become

the core proof-texts for fard kifaya as a whole.””’ The first verse is Q 4/al-Nisa>:95:
p ly

218 Chase Robinson, “Conclusion: From Formative Islam to Classical Islam,” in The New Cambridge History of

Islam, Vol 1: The Formation of the Islamic World, Sixth to Eleventh Centuries, ed. Chase F. Robinson (Cambridge:

Cambridge University Press, 2011): 686.

2% Unless otherwise noted, all translations of the Qur’an are from the translation by M.A.S. Abdel Haleem.

There are several verses in the Qur’an pertaining to jihad. Among them are Q 2/al-Baqara:193 {fight them
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Those believers who stay at home (al-qa‘idin), apart from those with an
incapacity, are not equal (la yastawi) to those who commit themselves and their
possessions to striving in God’s way (al-mujahidiin fi sabil Allah). God has raised
such people to a rank above those who stay at home- although He has promised
all believers a good reward (wa-kullan wa‘ada Allah al-husna), those who strive are
favoured with a tremendous reward above those who stay at home.

The verse discusses two sets of people in the context of military engagement:
those who fight and those who stay behind. Both parties are viewed favorably simply
because they are believers and so will receive some reward. However, the text makes
clear that those who join the fight are entitled to greater recompense for this act.
Similarly, the second verse, Q 9/al-Tawba:122, states:

Yet it is not right for all the believers to go out [to battle] together (li-yanfiri

kaffatan): out of each community, a group should go out to gain understanding of

the religion (li-yatafagqahii fi al-din), so that they can teach their people when they

return (li-yundhira gawmahum idha raja‘a ilayhim) and so that they can guard
themselves against evil.

until there is no more chaos and religion is for God}; Q 9/al-Tawba:14 says {fight them and God will punish
them by your hands and cover them with shame}; Q 9/al-Tawba:29 {fight those who do not believe in God
and the Last Day}; Q 47/Muhammad:35 {be not weary and faint-hearted, crying for peace, when you should
be uppermost because God is with you}; Q 9/al-Tawba:5 {fight the disbelievers wherever you find them}; Q
9/al-Tawba:36 {fight the disbelievers all together as they fight you all together}; Q 9/al-Tawba:41 {go forth
lightly or heavily and strive with your wealth and yourselves in the way of God}; Q 9/al-Tawba:39 {unless
you go forth, He will punish you with a grievous penalty and put others in your place}; Q 4/al-Nisa:71 {go
forth in parties or go forth all together} and Q 61/al-Saff:10-11{0O you who believe! Shall 1 lead you to a
bargain that will save you from a grievous penalty? That you believe in God and His messenger and that
you strive your utmost in the cause of God, with your property and your persons}.
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Here, a third group emerges that is a subcategory of those who stay behind:
people who stay behind with a purpose.’” The purpose is two-fold: to acquire greater
understanding of Islam and then to transmit that understanding to others, specifically
those who return from battle. In other words, not only is there no requirement for
everyone to join the fight, but it is discouraged. Additionally, the verse signals in two
ways that those who stay behind with this purpose have a different station than those
who stay behind with no purpose. First, it suggests that these people pursuing knowledge
will become the “teachers” of those who have gone off to fight, a comparatively elevated
status. Second, unlike the earlier verse Q 4/al-Nisa’:95, there is no mention here of those
fighting receiving a greater reward in comparison to those staying behind with a
purpose.

Building on this scriptural background, as noted, the earliest juristic articulation
of the category of kifaya-duties seems to be by Shafii and develops out of particular
reference to matters relating to performing jihad, for instance, jul (substituting someone
in your place to perform jihad) and takhalluf (failing to participate in the jihad duty).”” In

general, jurists’ discussions of jihad create a distinction between kifaya-duties and ‘ayn-

#20 Shafi also uses this verse out-of-context to suggest that it is referring to women being exempt from
the duty: arada bihi al-dhukir diin al-inath. Shafi, al-Umm, vol. 5, 368.
21 Bonner, “Ja‘@il and Holy War in Early Islam,” 46.
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obligations based on “who” is required to fulfill the obligatory act. An ‘ayn-obligation
(fard ‘ayn) assigns the duty to one person and only that person’s performance can satisfy
the obligation; no one else is eligible to fight on his/her behalf. On the other hand, if jihad
is classified as a kifaya-duty then a larger set of people is eligible to fight on behalf of
everyone else. For some acts, only one person is required to satisfy the duty, while in
other cases, like the jihad duty, performance is generally mandated for more than one
person. As long as those selected to fight perform the duty’s requirements, it is satisfied
for everyone else. However, if any of them fail to perform, and the minimum number of
performers is not met, then liability for the failure to fight falls on everyone. Hence,
performers and nonperformers receive both the accolades and blame for fulfillment and
omission of these duties.

Some have linked the development of a “classical theory” around fard kifaya
directly with Shafi‘i attempting to address the “problem of finding enough men to fight
on the frontiers while preserving a role in all of this for constituted authority, the

sultan.”** Only the ruler, or his designees, had the ability to preemptively declare jihad

#22 Michael Bonner, “Some Observations Concerning the Early Development of Jihad on the Arab-Byzantine
Frontier,” Studia Islamica, No. 75 (1992), 28. In fact, Bonner contends that the kifdya theory was “not yet
available” for authors of specific books on jihad, like Abii Ishaq al-Fazari and ‘Abdallzh b. al-Mubarak. Ibid.
Elsewhere he notes that the theory came about in connection with the development of the concept of
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when no attack was impending.””® Qarafi notes four reasons that jihad is made an
obligation: the removal of disbelief (izalat munkar al-kufr), enabling a ruler (imam) to
designate forces to a task, the requirement to defend one’s land when under attack and
in order to rescue prisoners of war (istingadh al-asra).”” During the Prophet’s lifetime, and
for at least a century afterwards, there was no professional, standing army. As a result,
governing authorities needed to rely on voluntary forces to pursue defensive or offensive
military campaigns. Jihdd as a kifdya-duty contained not only a religious incentive for
people to come forward to fight, but allowed the burden of the duty to be shared.
Furthermore, since in its most basic form the duty was triggered by a state’s request for
fighters, jihad as a kifaya-duty also promoted the state’s oversight over military affairs.
In theory, this oversight allowed the state to regulate the overall size of the fighting force
to be deployed in any given situation, the number of soldiers each locality needed to
contribute to fulfill their obligation and which particular localities it wished to draw

troops from.

“ummah,” as “military service became increasingly understood as pertaining to one’s status as a Muslim.”
Bonner, “Ja‘@’il and Holy War in Early Islam,” 46.
#2 Unlike in the medieval Christian context where Urban II eventually “took the prerogative for declaring
holy war away from emperors and kings,” leaving it for individuals and the Church, it is only in recent
decades that there has been a widespread disintegration of the state’s role in waging jihad. Michael Bonner,
Aristocratic Violence and Holy War: Studies in the Jihad and the Arab-Byzantine Frontier (New Haven: American
Oriental Society, 1996), 3.
224 Oarafi, al-Dhakhira, vol. 3, 387-89.
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This highlights another unique aspect of the jihad-duty: the state’s active role in
its implementation. Even though the jihad-duty is the initiator of the kifaya category, in
virtually all other kifaya-duties the state is absent.”” While kifdya-duties contain both a
spiritual and practical dimension, the discourse generally centers on what an individual’s
responsibilities (or rights) are in relation to a particular duty. For jihad, individual
responsibility is discussed, but jurists also endeavor to center the state in the practical
performance of the duty. This is especially because the jihad-duty is used to protect and
expand the state’s territory; jihad functioned as the central mechanism through which
the Muslim polity exerted its authority and maintained its legitimacy. Moreover, this
feature of the jihad-duty, in which the state figures prominently, forced jurists to
navigate the tensions that arise when the state is able to exercise authority over
individual religious obligations. Put differently, jurists struggle with the idea of
endowing the jihad-duty with spiritual significance if it is always going to be in the ambit

of the state’s authority. There must be circumstances in which the individual is able to

# specifically, the state determines the number of individuals necessary to satisfy the duty since it
triggered the kifaya-duty in the first place. However, two important points need to be kept in mind here.
First, while jihad is the main kifdya-duty where jurists articulate a prominent role for the state, it is not
the only duty where the state is present. For instance, as we will discuss later, the state also has a role in
certain circumstances relative to the caretaking of foundlings. In addition, the adjudication of cases is
also considered a kifaya-duty and the state has a role in selecting judges for this. Second, it is important
to note that the state triggers the jihad-duty when it is kifaya, but in those “defensive” circumstances
where it is an ‘ayn-obligation there is an automatic trigger from the actions of the hostile party.
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override the state’s control over the jihad-duty and its monopoly on violence. The precise
occasions when this occurs underlie jurists’ construction of the overall framework for

the duty to fight.

Definitions
The Scriptural Meaning of Jihad

The lexicographer Ibn Manzir (d. 711/1311) explains that the basic meaning of
the Arabic term jihad is to struggle against something or exert effort towards an

226

objective.”” Many scholars also acknowledge a “non-violent” element to the definition

of jihad, specifically the struggle against one’s own desires or “lower soul” (nafs).””’

#26 Tbn Manzr, Lisan al- ‘arab, vol. 3 (Beirut: Dar Sadir, 1990), 135 (j-h-d).
7 The dichotomy between a violent and non-violent jihad is characterized in the literature as between a
“greater jihad” (al-jihad al-akbar) and “lesser jihad” (al-jihad al-asghar). Modern jurists have tried to connect
this greater jihad with a “personal moral struggle,” even suggesting it divides into a “jihad against the self”
and a “jihad against the devil.” Ahmed al-Dawoody, The Islamic Law of War: Justifications and Regulations (New
York: Palgrave MacMillian, 2011), 76. However, this idea of greater jihad was “often rejected by many in
Islam’s mainstream ‘orthodoxy’ from the late medieval period onwards” and seems to have been popular
primarily in Sufi circles. Gavin Picken, “The Greater Jihad in Classical Islam,” in Twenty-First Century Jihad:
Law, Society and Military Action, eds. Elisabeth Kendall and Ewan Stein, 126-138. (New York: I.B. Tauris, 2015),
126. Some recent scholarship has tried to argue, with mixed results, that jihad originally did not have as
prominent a militaristic sense as it does now and that due to sociopolitical circumstances the term’s
meaning, as found in the Qur’an, hadith and exegetical literature, was actually narrowed as compared to
its original meaning. See generally, Asma Afsarruddin, Striving in the Path of God: Jihad and Martyrdom in Islamic
Thought (New York: Oxford University Press, 2013). Reuven Firestone posits a slightly different argument,
suggesting that the “early ban on fighting” was not necessarily a “protective tactic” to avoid the smaller
and weaker Muslim community from being destroyed, as the tradition has explained, but is “just as likely”
a “nonmilitant view” calling for “verbal argument without physical aggression” that was “lost to history.”
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However, generally speaking, and for our purposes here, in the legal literature jihad has
meant an “armed struggle against unbelievers” and connects back to historical battles
fought by Islam’s prophet, Muhammad.””® Hence, very early on the gital (“fighting”)
component of jihad figured prominently as a specific manifestation of the larger concept
of “struggle.” The Qur’anic text seems to support this implication that fighting was an
essential component of jihad’s definition with “numerous” verses on warring, “spread
out over more than a dozen chapters.””” For many scholars, the first verse that allowed
Muslims to engage in fighting was Q 22/al-Hajj: 39.”° Broadly speaking, the jihad verses
outline the conditions in which fighting becomes necessary, as well as the limits of
“justified military combat,” all of which become the basis for juristic reflection over

centuries of Islamic legal thinking.***

Reuven Firestone, Jihad: The Origin of Holy War in Islam (New York: Oxford University Press, 1999), 54. Bearing
all this in mind, for our purposes here, the only jihad under consideration is that of engaging in armed
struggle.
#28 Rudolph Peters, Jihad in Classical and Modern Islam: A Reader (Princeton; Markus Wiener Publishers, 1996),
1. As Suleiman Mourad and James E. Lindsay note, “in a specifically religious context, and as understood
and articulated by almost every Muslim religious scholar past and present, including Ibn Manzir, jihad has
one meaning; to exert one’s effort in fighting the enemies of God by acts or by words.” Suleiman A. Mourad
and James E. Lindsay, The Intensification and Reorientation of Sunni Jihad Ideology in the Crusader Period (Leiden:
Brill, 2013), 16.
2 Firestone, Jihad, 47.
20 Firestone, Jihad, 54.
21 Afsaruddin, Striving, 34.
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One challenge that arises is the instructions on jihad propose different approaches
to fighting, moving between levels of aggression, and even offering seemingly conflicting
guidance. Rueven Firestone suggests that juristic writing on jihad was consumed by the
“seeming contradiction” in the jihad verses and jurists subsequently came to espouse an
“evolutionary theory” of war as an explanation.”” In this theory, “incremental escalation
in militancy” corresponds with “incremental growth and development of the religious
community,” such that “divine authority for total war” is withheld from Muslims until

t.”* Hence, Muslim scholars

they acquire the capacity and organization to undertake i
concluded that “scriptural verses regarding war were revealed in direct relation to the
historic needs of Muhammad during his prophetic mission.”*** The theory might also be
framed as a pragmatic one, advocating for a less aggressive posture when the
community’s capabilities (and size) made it a less effective fighting force against any
opponent. The need to reconcile seemingly contradictory verses on jihad was partly due
to the “atomistic approach” traditional exegetes took to scriptural interpretation: they

often focused on a verse in isolation and used information external to the Qur’an as the

primary means of interpretation. In addition, the “principle of abrogation” (naskh)

22 Firestone, Jihad, 50.
3 Firestone, Jihad, 50.
24 Firestone, Jihad, 50.
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became an easy method for dealing with two isolated verses that conflict and eventually
led to a heavy reliance on naskh as an interpretive tool.””

Firestone notes that the “traditional schema” for the Qur’an’s commentary on war
is divided into four stages: nonconfrontation (e.g. Q 16/al-Nahl: 125), defensive fighting
(e.g. Q 22/al-Hajj: 39-40), initiating attacks but with limits (e.g. Q 2/al-Baqgara: 194) and
unconditional command to fight all unbelievers (e.g. Q 9/al-Tawba: 5).”*° Despite
appreciating the logic of the traditional framework, Firestone rejects it.”” He suggests
that the overarching context that produced this schema was likely one where more
militant factions within the Muslim community, promoting an aggressive posture, won
out over nonmilitant factions in understanding these verses.”® Firestone offers a

different organization of the verses, one he contends is “independent of traditional

Muslim assumptions” as far as possible.””” This organization also divides the Qur’an’s

5 Mustansir Mir, “Jihad in Islam,” in Jihad and Its Times: Dedicated to Andrew Stefan Ehrenkreutz, eds. Hadia
Dajani-Shakeel and Ronald A. Messier (Ann Arbor: University of Michigan, 1991), 115.
28 Firestone, Jihad, 51-60.
7 Firestone, Jihad, 50. Firestone himself is less convinced of this theory considering it the product of an
existing policy of empire. Ibid. His basis for rejecting the theory is the fact that it is premised on
“occasions of revelation” (asbab al-nuzil), but he argues this does not align with the disagreement among
jurists as to what occasion marked which revelation. Some jurists mention asbab literature to provide
context for a verse and in doing so disrupt the chronology that would be necessary for the verse to fit
within an evolutionary theory of war. Eventually, Firestone contends, even statements in the Qur’an that
do not appear to refer to war are articulated as “divine pronouncements” on jihad by the post-Qur’anic
tradition. Ibid., 47.
28 Firestone, Jihad, 68.
29 Firestone, Jihad, 69.
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verses into four parts: nonmilitant verses, verses restricting fighting, those expressing
“conflict between God’s command and the reaction of Muhammad’s followers,” and
those “strongly advocating war for God’s religion.”**

In addition to the Qur’an, the historical precedents set by Muhammad also inform

later legal thinking on jihad. The tradition records Muhammad as having participated in

at least twenty-seven military campaigns of his own and deputizing at least fifty-nine

0 Firestone, Jihad, 69. Although an analysis of Firestone’s organization of these verses, as well as his
critique of the traditional account, is beyond the scope of this project, a few brief comments seem
necessary. In general, Firestone’s examination offers many useful insights into the framework that came
to dominate the traditional understanding of these jihad verses. The excessive reliance on asbab al-nuziil
literature clearly presents complications for scholars that want to advocate for an evolutionary theory,
but are challenged by the dating of these occasions of revelation. It would be worthwhile to explore a
larger sample of exegetes, even those in later centuries, to get a full sense of the extent of militancy
projected back onto the Qur’an. In particular, exegetes less reliant on asbab al-nuzil literature in their
methodology would be particularly helpful, such as Zamakshari or Razi. It would also be worthwhile to
see whether jurists, such as Ibn Hazm, who rejected ideas like naskh, which was central to the classic
doctrine, still espoused the evolutionary theory and on what basis. Some scholars, like Asma Afsarrudin,
have begun this work already. With regard to Firestone’s own account, its primary challenge seems to be
too atomistic in its approach to the Qur’an. While Firestone avoids obtaining context through asbab
literature, he does not seem to take full account of the context the Qur’an provides for its own verses.
Unfortunately, he operates under the common assumption that the Qur’an “provides virtually no
historical contexts for its own messages” and thus ignores a crucial source of information on these
verses: the Qur’an itself, Firestone, Jihad, 70. However, recent scholarship on the Qur’an presents a
different picture, suggesting greater coherence and internal commentary within the text. See, for example,
Angelika Neurwirth, Studien zur Komposition der mekkanischen Suren (Berlin: Walter de Gruyter, 2007) and
“Structural, linguistic and literary features,” in The Cambridge Companion to the Qur’an, ed. Jane Dammen
MacAuliffe (Cambridge: Cambridge University Press, 2006); Neal Robinson, Discovering the Qur’an
(Washington, DC: Georgetown University Press, 2004); Islam Dayeh, “Al-Hawamim: Intertextuality and
Coherence in Meccan Surahs,” in The Qur’an in Context: Historical and Literary Investigations into the Qur’anic
Milieu, eds. Angelika Neuwirth, Nicolai Sinai and Michael Marx (Leiden: Brill, 2010); Mustansir Mir,
“Continuity, Context and Coherence in the Qur’an: A Brief History of the Idea of Nazm in the Tafsir
Literature,” Al-Bayan, vol. 11, no. 2 (2013).
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others, such that his biographers felt it necessary to have a term referring to this period
in his life: maghazi (raids).”*' Of course, all of this fits in with the larger historical milieu
of the time, one that reflected the close relationship between religion and warfare, so
that by the end of the fourth century, even the “militant interpretations of the Christian
message and mission” had become normative both for Roman policy and Christian
communities.”” Hence, Islamic juristic discussions engage Qur’anic imperatives and
Muhammad’s historical precedent in the above context in order to craft a doctrine on
military engagement. Among other things, the doctrine included broad concerns over “a

priori reasons for engaging in justified armed conflict” and issues of “humane conduct”

! Mourad and Lindsay, Sunni Jihad Ideology, 18. The term maqghdzi and its translation as “raids” can be
somewhat misleading. As one scholar notes, the word “invokes the discrete locations of key battles and
raids conducted by the Prophet and his followers, yet it also invokes a more metaphorical
meaning...Maghdzi are also sites of sacred memory; the sum of all events worthy of recounting.” Sean W.
Anthony, “Introduction,” in Ma‘mar ibn Rashid, The Expeditions: An early Biography of Muhammad, trans. Sean
W. Anthony (New York: New York University Press, 2014), xix-xx. It should also be noted that despite
biographers having a special term for this period of the Prophet’s life, in general the sira literature says
very little about “military methods and technology.” John W. Jandora, “Archers of Islam: A Search for ‘Lost’
History,” The Medieval History Journal, vol. 13, no. 1 (2010): 98.
2 Thomas Sizgorich, Violence and Belief in Late Antiquity: Militant Devotion in Christianity and Islam
(Philadelphia, University of Pennsylvania Press, 2009), 5. As some scholars have noted, Constantine’s
evocation of the “symbol of Christ in his military drive to seize Rome” was one of the acts that fixated a
Christian holy war conception in late antiquity, that eventually “morphed into the high medieval crusade.”
Philip Buc, Holy War, Martyrdom and Terror: Christianity, Violence and the West (Philadelphia: University of
Pennsylvania Press, 2015), 25. The one major difference in the crusader period was that, unlike late antique
holy war, they involved “ordinary believers, massively, both as combatants and as economic and spiritual
supporters,” very similar to roles played in jihad. Ibid.
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during armed conflict.”” Part of this discussion, and the central concern of this chapter,
is what these discussions have to say about the legal duty of jihad, what it exactly
entailed, who was obliged to participate, what limitations existed and which authorities

regulated the duty.

Defining Jihad through Purpose

Participation in jihad appears in the earliest discussions on kifaya-duties and is
arguably the most substantive obligatory act that falls in this category. Various scholars
have attempted to precisely define jihad and its objectives for legal purposes resulting in
a definition that has grown increasingly robust over time. For example, when Shafiq
considers jihad he does so narrowly, defining its basic purpose as twofold: to prevent the
enemy from entering Muslim territory and, subsequent to that, to send Muslims on
military campaigns to convert disbelievers or impose a poll tax (jizya).”** Mawardi also
provides a two-part definition, but includes the inner/outer dichotomy: “striving to

subdue the enemy” and “strenuously striving to improve oneself.”*** Sarakhsi considers

3 Afsaruddin, Striving, 34-35. These ideas roughly correspond to the notions of jus ad bellum and jus in bello.

244 Bonner, Aristocratic Violence, 40. Cites Shafi‘T’s Kitab al-Umm 4:90.9f.

5 Mawardi, al-Haw al-kabir, vol. 14, 114; Ibn Taymiyya also speaks of a jihad that is fought “against the

desires of one’s own soul.” Interestingly enough, he classifies this as an individual obligation (fard ‘ayn)

whereas he considers jihad as armed struggle to be a collective duty (fard kifaya). Ibn Taymiyya, Majmi® al-
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jihad, in the context of armed struggle, to be a far more robust duty than Shafi
articulates, discussing it as an example of an act meant to “elevate God’s word and bring

7% Qarafi goes further and describes jihad as a “significant act

greatness to His religion.
of worship” (min al-ibadat al-‘azima). He says that because of the esteemed manner in
which jihad is discussed within the hadith, Malik and his associates chose to include it
alongside other acts of worship in their works (yurajjih ikhtiyar Malik wa-ashabihi fi ja‘lihi
fi al-musannafat ma¢ al-‘ibadat).””” On the other hand, he claims that Shafi‘i included jihad

with other crimes (jinayat) because he considered it a “punishment for disbelief” (‘ugibat

‘ala al-kufr).”*®

State, Military and Jihad

The “State”

Fatawa, vol. 10, ed. ‘Amir al-Jazzar and Anwar al-Baz (al-Mansiira: Dar al-Waf2> li’l-Tiba® wa-l-Nashr wa-1-
Tawzi¢, 2005), 357. In his classification, the jihad against one’s own desires is seemingly a more important
obligation than participating in armed struggle.
¢ sarakhsi, al-Mabsiit, vol. 30, 262-63.
27 Qarafi, al-Dhakhira, vol. 3, 383.
*8 Qaraf, al-Dhakhira, vol. 3, 383. It is not clear which of Shafi‘I’s work Qarafi is referring to because I was
unable to find any reference in al-Umm which referred to jihad as punishment for a crime. At most it
might be possible to draw that inference from the discussion relating to those people from whom the
poll tax (jizya) cannot be taken and who must instead be fought until they convert or are killed. Shafiq,
al-Umm, vol. 5, 399-403. Furthermore, organizationally jihdad does not appear alongside other crimes in al-
Umm, though it also does not occur earlier in the text with the other traditional acts of worship as it does
in Malik’s Muwatta’. Other scholars, such as Ibn Qudama, do include it alongside the discussion of other
crimes. Ibn Qudama, al-Kafi, v. 5, 453.
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Before proceeding further, it is worthwhile to briefly examine my use of the term
“state,” which appears periodically in the present study, but does not necessarily track
modern definitions of the state.”® The term is a source of contention in many scholarly
disciplines, including the field of Islamic studies.”’ Despite the term’s inadequacies and
continued debate, my use of “state” for the premodern Islamic context is not unique.”"
Of course, there is still need for caution, especially given the challenges inherent in
describing a legal culture that operated in both a different language and time period as
compared to the present. As Wael Hallaq succinctly notes:

Our language fails us in our endeavor to produce a representation of that history

which not only spoke different languages (none of them English, not even in

British India), but also articulated itself conceptually, socially, institutionally and

culturally in manners and ways vastly different from those material and non-

material cultures that produced modernity and its Western linguistic

traditions.*?

% For modern definitions, see, Thomas Hobbes, Leviathan (Mineola: Dover Publications, 2012), 96-103;
John Hoffman, Beyond the State: An Introductory Critique (Cambridge: Polity Press, 1995), 19; Jean-Jacques
Rousseau, The Social Contract (London: Penguin Books, 1968), 101-48; and, Max Weber, Economy and Society,
trans. Ephraim Fischoff, et. al. (Berkeley: University of California Press, 1978), 56.
%% In theory, another term could be substituted such as “polity,” but stylistically “state” is more
widespread and less burdensome on the reader.
%1 See, for example, Michael Cook, Ancient Religions, Modern Politics: The Islamic Case in Comparative Perspective
(Princeton: Princeton University Press, 2014), 1-3; Fred M. Donner, The Early Islamic Conquests (Princeton:
Princeton University Press, 1981), 38-39; Ira M. Lapidus, A History of Islamic Societies (2d ed. 2002); and, Roy
Mottahedeh, Loyalty and Leadership in an Early Islamic Society (Princeton: Princeton University Press, 1980).
%2 Hallaq, Shari‘a, 1.
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Scholars of Islamic history have offered different guidance on how to apply the
term “state” to the premodern context and what pitfalls exist. For instance, Patricia
Crone observes that in modern parlance the word “state” refers either to a “set of
governmental institutions which constitute the supreme political authority within a
given territory” or “a society endowed with such institutions, that is a politically
organized society or polity.”*> However, she notes that “medieval Muslims had no word
for states in either sense” and saw themselves “governed by persons rather than
institutions.”** It was not until the nineteenth century that an Arabic name, dawla, was
given to a state “in both senses of the word.”* That said, Crone acknowledges that
despite the lack of a concept of the state, pre-Modern Muslims did have “governmental
institutions” which conformed “roughly” to the concept.”® Fred Donner tries to
complicate Crone’s definition arguing that since states are not “natural phenomena, but
rather social ones,” such that each entity we define as a state will be different, the

definition of the state can be modified based on “our needs and interests.”*’ As a result,

#3 Patricia Crone, God’s Rule: Government and Islam (New York: Columbia University Press, 2004), 3.
2% Crone, God’s Rule, 4.
25 Crone, God’s Rule, 4.
26 Crone, God’s Rule, 4.
%7 Fred Donner, “The Formation of the Islamic State,” Journal of the American Oriental Society 106.2 (1986),
283.
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Donner proposes a definition of the state that is comprised of three main elements: “the
ordering of power in a society,” “institutional structure” and “a concept of legal
authority.””® Based on this definition, he contests Crone’s claim that there was no notion
of a state in this early period. Donner’s examination of “documentary” evidence,
alongside literary sources, led him to place the formation of an “Islamic” state to a much
earlier period than Crone.”” In his view, a state existed from the time of the reign of ‘Abd
al-Malik (A.D. 685-705) and “probably existed back into the time of Mu‘awiya b. Abi
Sufyan (A.D. 661-680),” in other words as early as 50 years after the hijra.*®® Others, like
Hugh Kennedy, have suggested that a more appropriate term for this type of polity in
early Islam would be “empire” since it describes a “political system in which a dominant
elite rules over a collection of countries in which different areas have their own ethnic
and cultural identities” and where a “dominant ideology” is present.**'

Furthermore, it is also necessary to situate “state” in relation to law. For Hallaq,

to study Shari‘a means to speak of “law” and by extension the “state.” However, he argues

that the modern conception of “state” is one that has embedded within it coercive power

28 Donner, “Islamic State,” 283.
2% Donner, “Islamic State,” 285.
20 Donner, “Islamic State,” 293.
?! Hugh Kennedy, “The Decline and Fall of the First Muslim Empire,” Der Islam 81 (2004), 3fn1.
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and this frames our thinking about the state. As he notes, “modern scholarship proceeds
with extraordinary innocence, unaware of the culpable dependency of its project on the
ideology of the state.”*” Both terms, law and state, are problematic for Hallaq as they
suggest an operating framework he considers far removed from the premodern Islamic
context. For instance, Hallaq highlights one of the primary critiques of Islamic law by
orientalists: the “clear and undoubtable liability” of failing to distinguish law from
morality.”” His fundamental aversion to speaking of Islamic law in the context of the
state arises from his view that the modern nation-state is such a drastic departure from
premodern Islamic governance that it is impossible to connect Islamic law to the state.
Specifically, he raises seven areas of incompatibility between Islamic law and the state,
often consisting of similarity in function but difference in approach. For instance, he
notes that they both are “machines of governance,” “legally productive mechanisms”

and both claim “ultimate legal sovereignty.” In addition, he also notes differences, such

?%2 Hallaq, Shari‘a, 5.
?* Hallaq, Shari‘a, 2. 1t is unfortunate, and somewhat peculiar, that Hallaq relies exclusively on orientalist
scholarship by non-lawyers for his assessment of modern law in the West. As a result, he does not
consider the extensive scholarship by Western legal thinkers on the relationship between law and
morality. It is far from a settled issue as Hallaq seems to imply. See, for example, Joseph Raz, “Authority,
Law and Morality,” The Monist, vol. 68, no. 3 (July 1985); Michael Moore, “The Various Relations between
Law and Morality in Contemporary Legal Philosophy,” Ratio Juris, vol. 25, no. 4 (2012); Lon L. Fuller, The
Moradlity of Law (New Haven: Yale University Press, 1964); Patrick Devlin, The Enforcement of Morality
(Oxford: Oxford University Press, 1965); Paul H. Robinson, Intuitions of Justice and the Utility of Desert (New
York: Oxford University Press, 2013).
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as how hierarchy functions in each; the fact that the state promotes social engineering
in a way Islamic law does not; that Islamic law is bottom up, while the state is top down;
and, that Islamic law does not pursue homogenization of the social order.”* That said,
even Hallaq routinely uses the term “state” to describe different polities in Islamic
history.*”

For my purposes, the connection between Islamic law and the modern nation
state has little bearing on my generic use of the term “state.” In my view the definition
of state in the premodern Islamic context is a functional one: if an entity performs
certain activities then the rights and responsibilities associated with political power can,
in theory, be acquired. These activities include adjudicating disputes, punishing crime,
regulating the marketplace, collecting taxes, administering religious services, engaging

in warfare and negotiating external agreements.” This conception is more expansive

?%* Hallaq, Shari‘a, 361-365. Although Hallaq raises some important points in this comparison, it is hard to
ignore that he essentializes Islamic law, and Muslim governance, across time periods and contexts, in
order to create a neater juxtaposition with the modern state. This seems to obscure his recognition of the
areas where the modern state and premodern Islamic polity shared core similarities, specifically
regarding areas of law with a required role for state authority. For a more extensive exploration of the
incompatibility, see generally, Wael B. Hallaq, The Impossible State: Islam, Politics and Modernity’s Moral
Predicament (New York: Columbia University Press, 2012).
2% See, for example, his description of Medina as a “small state” or Yemen as a “vassal state.” Hallaq,
Shari‘a, 27.
2% This is not far from what Donner proposes are the political institutions upon which the state’s legal
authority rests: a governing group, army/police, judiciary, tax administration, and institutions to
implement other state policies. Donner, “Islamic State,” 283. Donner also notes that the requisite
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than the rigid, modern idea of a state: a centralized, administrative state with a hand in
the affairs of even the remotest parts of its territory. As I discuss in the next section,
although this modern conception cannot be applied to the premodern context, that does
not mean that political authority was non-existent.”” Even more importantly, from the
standpoint of intellectual history, the jurist’s conception of the state did not always
mirror reality. In fact, their notion of the state was in some respects more robust. Hence,
Hallag’s conception of premodern Muslim governance is certainly “passive” when
compared to modern governance, but does not account for a relatively active role jurists

imagine for the state in the administration of certain areas of law, such as jihad.**® In this

“ideological features of the state” must be in place and be linked to its institutional features. Donner,
“Islamic State,” 289.
%7 Some scholars have suggested as much by the use of terms like “non-state actors” to describe
individuals who were fighting on the frontiers. Robert Haug, “Frontiers and the State in Early Islamic
History: Jihad between Caliphs and Volunteers,” History Compass 9/8 (2011): 634. While there was
certainly independence from central control on the frontiers, the use of “non-state actors” is
problematic for a few reasons. First, it suggests the absence of any common vision for military campaigns
and instead the pursuit of independent objectives. This does not seem to be the case and instead the
campaigns seem to be consistent with traditional caliphal pursuits in this realm. Second, the idea of non-
state actors in the jihad context also rests on the assumption that at some point in the early Abbasid era,
religious scholars usurped the authority of the state in matters of religion, including jihad. However, this
seems to now be recognized as an oversimplification. As Muhammad Qasim Zaman has shown “the
caliph’s participation in religious life was not in competition with, or over and above that of, the
emergent Sunni ‘ulama’, but in conjunction with them.” Muhammad Qasim Zaman, “The Caliphs, the
Ulama, and the Law: Defining the Role and the Function of the Caliph in the Early Abbasid Period,” Islamic
Law and Society, vol. 4, no. 1 (1997): 4.
2% This idealized role is particularly important since Hallaq seems to juxtapose the historical record of
the Islamic state, as opposed to the jurist’s idealized notion, to argue for what Islamic law requires from
the state. The jurist’s notion would arguably be a better measure for determining what the Shari‘a
requires.
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context, Max Weber’s well-known definition of the modern state, offered in his 1919
lecture entitled “Politics as a Vocation,” is particularly useful: “the state is the form of
human community that (successfully) lays claim to the monopoly of legitimate physical
violence within a particular territory.”*” He goes on to note that any other entity can
only “assert the right to use physical violence” when the state “permits them to do so”
and the state is the “sole source of the ‘right’ to use violence.”” This concept parallels
the foundational premise of the premodern jurists’ discussion on jihad and a key
prerequisite for violence: the presence of a “competent authority.” They even outline

the conditions necessary for agents deputized with this authority by the ruler.””

Military and the Islamic State until 15™ century

29 Max Weber, The Vocation Lectures, trans. Rodney Livingstone (Indianapolis: Hackett Publishing, 2004),
33. 1t should be noted that scholars like Wael Hallaq argue the opposite, suggesting that Islamic law “did
not arrogate to itself monopoly over violence” and there was no attempt to subordinate society and the
individual to the control of a higher political order. Hallaq, Sharia, 365. However, as Donner notes, while
states sometimes recognized that “under certain conditions and within certain limits the use of force
between contending groups is permissible,” the state’s force is always “superior” to any other group.
Donner, “Islamic State,” 283-284.
270 Weber, Vocation, 33.
I For instance, Shafi‘i outlines several qualities that the imam must consider when selecting a deputy to
oversee the jihad, including being “firm of faith” (thiga fi dinihi), “brave in body” (shuja‘an fi badanihi),
neither “hasty” (ghayr ‘gjl) nor “imprudent” (nazig), possessing “good sense” (husn al-andh), etc. Shafi€,
al-Umm, vol. 5, 390.
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Turning from use of the term “state,” it is helpful to gain a broad sense of how
Muslim fighting forces changed between the 7™ and 14™ centuries CE, including the
evolution of their command and control. Examining juristic thought on jihad as a legal
duty requires situating jurists within their historical context, which serves two primary
purposes. First, it allows us to account for how jurists’ lived experience may have shaped
their vision of state authority over the duty to fight. This “lived experience” is useful
when it aligns with the legal framework that a particular jurist has constructed, as well
as when the jurist departs from the prevailing practice of his time and advocates for
another ideal. Second, while aware of the role that lived experience can have in juristic
thought, they are also just as interested in constructing an ideal to aspire to. The reality
of the Prophet’s lifetime is supremely important as the exemplar of all things Islamic.
Hence, appreciating the nature of fighting forces and the authority over them during the
Prophet’s lifetime may also explain the framework some jurists use as their starting point
in the discussion on jihad.

Broadly speaking, we know that premodern Islamic armies inherited from at least

three military traditions: the Graeco-Roman/Early Byzantine, the Sassanian and the
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?”2 The initial Islamic fighting forces were largely made up of

Central/Southern Arabian.
adult men from “Bedouin origins,” generally tracing their heritage to the tribes of
Yemen.”” As a result, they had experience in various military activities, partly supported
by the rich hunting heritage they came from. Hence, in comparison to “farmers and
citizens of settled areas of the Near East,” these individuals were better versed in riding,
archery, spearing and swordsmanship, such that they might be considered a “military
population.””* However, this meant that the division that eventually occurred, and
became widespread, between civilians and the military did not exist in the context in
which Islam first emerged. Instead, “all adult males were fighters” and it was only after
later Islamic conquests, and the settlements that followed, that armies began to emerge

as “discrete” groups.”” In addition, prior to Islam there does not seem to be any “system

of renumeration” for fighting forces nor any “structure of command with coercive

#”2 David Nicolle, Crusader Warfare Vol. II: Muslims, Mongols and the Struggle against the Crusades 1050-1300 AD
(London: Hambledon Continuum, 2007), xi. That being said, we are at a “relatively early stage” of
scholarship on “military affairs of the medieval Islamic world” in comparison to its medieval
counterparts. Ibid., ix.
** Hugh Kennedy, The Armies of the Caliphs: Military and Society in the Early Islamic State (New York:
Routledge, 2001), 1; see also, Nicolle, Warfare, 1-2.
¥4 Kennedy, Armies, 1.
¥ Kennedy, Armies, 1. As Fred Donner has noted, it is often difficult to “disentangle” the military and
civilian aspects of the early Islamic state because the first Islamic state had “all aspects of the
community’s life” directed by the Prophet himself. Fred Donner, “The Growth of Military Institutions in
the Early Caliphate and their Relation to Civilian Authority,” Al-Qantara, vol. 14 (1993): 311.
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powers” outside each Bedouin tent.””® Each tent provided its own warriors with
subsistence and weaponry, as opposed to some organizing power that did this; hence,
other than the tribe, there was no “structure of command” or “regular payment” of
troops at this time.””

The extent to which this changed with Islam is still a matter of scholarly inquiry
and one must be mindful of the possibility that later Muslim historians and jurists might
project structure and organization back onto the earliest Muslim fighting units.””® In
general, the state or caliphate that emerged was, as Chase Robinson has noted,

a political and military unit, but one that was assembled by believer soldiers

inspired to fight for God and His Prophet, and mustered and coordinated by men

who had pledged their allegiance to a ‘commander of the faithful’ the caliph,

God’s representative on earth.””

Features of the pre-Islamic fighting forces persisted into the early military
280

campaigns of the Prophet, which were often “small raids against specific objectives.

Hugh Kennedy notes that the caliphs immediately succeeding the Prophet were the ones

¥7¢ Kennedy, Armies, 1.
7 Kennedy, Armies, 2.
#”® In other words, we have to be “wary of anachronistic detail drawn from military institutions of later
times” that are then projected back. Donner, “Military Institutions,” 313.
7% Robinson, “Conclusion,” 686.
% Donner, “Military Institutions,” 315. Military administration was also simple: troops fought for
“religion, the prospect of booty and because their friends and fellow tribesmen” were also fighting.
Kennedy, Armies, 6.
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who “organized and dispatched the armies which brought down” the Roman and Persian
empires, even though none of them “led their armies in person.”*! Even as early as the
Battle of al-Qadisiyya in 636 CE, there are accounts of Sa‘d b. Abi Waqqas, the Muslim
commander, having “some sort of command structure” in which the amir appointed
“leaders” of various tribal units and divided the soldiers into “units of ten.”*** This ten
man squad or ‘rfafa, was “at least initially, the Muslims’ base military unit.”**’ By the time
of this battle, there was also greater functional specialization in the Muslim military,
with formations containing “distinct echelons” and units becoming “specialized in
weaponry.”” In the Battle of Siffin (657 CE), Muslim scholars report that “Ali tried to

raise an army, assembling the leaders in the society and asking them to “write down” the

?8! Hugh Kennedy, Caliphate: The History of an Idea (New York: Basic Books, 2016), 8.
?82 Kennedy, Armies, 10. Sa‘d b. Abi Waqqas was a muhajir from the Quraysh and seems to have been
appointed by the caliph ‘Umar because he was an early companion of the Prophet and would help
resolve a brewing conflict between al-Muthanna and Jarir “over who was to command” Muslim troops in
Iraq. Donner, Islamic Conquests, 203. The battle at al-Qadisiyya took place against Sassanian forces, which
were defeated and then pursued to the Euphrates and it is considered a decisive battle in which Muslims
had “broken the back of Persian resistance in central Iraq.” Ibid., 205. Subsequently, Sa‘d’s forces pursued
the Persians into the “cultivated alluvium (sawdd) of central Iraq. Ibid., 209. Though there are some
conflicting sources about how Sa‘d organized his army, he appears to have “gone into battle in a well-
organized manner.” Ibid., 210. The battle is also important because it is considered to have the “fullest
Arabic historiographic treatment of any ‘early’ engagement.” Jandora, “Archers,” 107.
?8 Jandora, “Archers,” 105. The ‘rfafa might also be a useful unit for understanding what the state
required in terms of fighting men from a town that wished to fulfill its kifdya-duty to fight. While the
current study is focused on the theoretical doctrine of kifaya-duties, a future project hopes to examine
references to implementation of the jihad-duty in the premodern period to produce a better picture of
how the kifaya-duty functioned in practice.
4 Jandora, “Archers,” 111.
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fighting men they had, leading to almost 65,000 names being presented.” That said,
beyond just a more robust command structure, organized and established armies only
came “decades” after the early military successes.”*

However, it was the later, larger campaigns that added new features to make the
Muslim polity’s operations look more akin to “the army of a state” as opposed to “private
forces” led by “individual tribal chiefs in pursuit of private interests.”*” By the reign of
‘Abd al-Malik (685-705), in the early 8" century CE, the military began to professionalize,
allowing an army to emerge such that the state “maintained a standing force for defense”
as opposed to requiring society to mobilize any time there was war.”*® These forces were
“carefully organized” and not “haphazard or ad hoc” groups of fighters.”* Arabic papyri
indicate that an “allowance to the troops” (‘at@ al-jund) was also created during this
period and “specific tax-districts were responsible for supporting certain contingents of

troops.”*® Hence, we can say, with some confidence, that by this stage “Muslim troops

%8 Kennedy, Armies, 9.
?8¢ Kennedy, Armies, 7. Part of this organization came earlier in the form of garrison cities (amsar, sing.
misr) in Kifa, Basra, Fustat and Jabiya. Ibid.
%7 Donner, “Military Institutions,” 315.
*8 Donner, “Islamic State,” 286. See also, Haug, “Frontiers,” 636. These professional armies were “imitated
by provincial dynasties, and soon became the norm in the Islamic world” culminating in the armies of
the Samanids, Fatimids, Ghaznavids and Seljugs. C.E. Bosworth, “Military Organization Under the Blyids
of Persia and Iraq,” Oriens, vol. 18/19 (1965/1966): 145.
2 Donner, “Islamic State,” 286.
20 Donner, “Islamic State,” 285.
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were definitely an army,” as opposed to a “tribal migration.””" This is confirmed even
further once we enter the period of Muslim conquest, where the “very scale and success
of the [Islamic] conquests themselves stand as evidence in favor of the traditional view
that the Muslim armies coalesced rapidly.”**

The role of Caliph, and what political authority he exercised, did not remain static
over the centuries; it was subject to countless variations as the empire expanded.
However, jihdad remained an important measure of the Caliph’s authority from the start.
During the initial period of transition between Umayyad and Abbasid rule, territorial
expansion slowed, with military campaigns in Asia Minor coming to a halt, and the
frontiers “opening up to local warlords,” occasionally joined by volunteers in

“improvised ribats (frontier forts).””” The caliph al-Mahdi began the process of

reasserting caliphal authority in this space by organizing campaigns on the frontier and

# Kennedy, Armies, 4.
2 Donner, “Military Institutions,” 313. Centrally directed, large-scale expansionary warfare ceased being
the primary activity of the caliphate by end of Hisham b. ‘Abd al-Malik’s (724-743) reign. Haug,
“Frontiers,” 635. However, even prior to Hisham, commanders had a fair amount of autonomy to pursue
campaigns, such as the expansion into Andalusia by the governor Musa b. Nusayr and his mawla Tariq b.
Ziyad in 711. Of course, even as their power grew, these commanders remained deferential to the caliph,
and paused their activities to respond to a summons back to Syria by the caliph al-Walid. Paul M. Cobb,
“The Empire in Syria 705-763,” in The New Cambridge History of Islam, Vol 1: The Formation of the Islamic
World, Sixth to Eleventh Centuries, ed. Chase F. Robinson (Cambridge: Cambridge University Press, 2011):
232.
? Tayeb al-Hibri, “The Empire in Iraq 763-861,” in The New Cambridge History of Islam, Vol 1: The Formation
of the Islamic World, Sixth to Eleventh Centuries, ed. Chase F. Robinson (Cambridge: Cambridge University
Press, 2011): 278.
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leading one campaign in person in 780.”** Part of the strategy of this religious propaganda
was to “set in place” the image of a warrior caliph who was “resuming the unfinished
mission of the early Islamic conquests.”” Al-Mahdi’s son, Hartin al-Rashid (786-809),
seems to have taken this even further and is thought to have “more assiduously”
undertaken “summer expeditions against the Byzantines” in comparison with his
“predecessors or successors,” considering them an opportunity to “show himself as the
military leader of the Muslims.”*® Hence, during what many consider the “golden age”
of the Abbasids (750-809) “all aspects of Islamic military culture, organization, tactics,
strategy and technology reached a remarkable level of sophistication.”*”’

However, by 870, after the “second period of power” for the Abbasids, the “extent
of caliphal authority was much reduced.””® The expansion of the Islamic state, in both
“size and complexity,” meant that caliphs started to delegate more of their “effective

power to governors, tax agents, commanders, judges and the like,” but all of them only

wielded “legitimate power...in so far as they served God’s caliph on earth.”*” Figures like

4 Al-Hibri, “The Empire in Iraq,” 279.
> Al-Hibri, “The Empire in Iraq,” 279.
% Kennedy, Caliphate, 79. This was also the period when Ibn Mubarak (d. 797) is thought to have
established the “religious theory and legal basis of jihad.” Ibid., 79.
»7 Nicolle, Warfare, 2.
%% Kennedy, “First Muslim Empire,” 4.
2 Robinson, “Conclusion,” 686.
120



Ahmad b. Taltn emerged, governor of Egypt from 868-884 CE and considered one of the
first who became “to a large degree, independent of the central caliphate.”® In 936, the
Caliph al-Radi instituted the post of amir al-umara’, a “supreme military commander”
and transferred many of the powers to govern that had commonly been associated with
the Caliph. The arrangement he created lasted through the Buyid and Seljuq eras to the
end of the 12™ century.”” During the reign of the Abbasid caliph al-Nasir li-Dinillah
(1180—1225 CE), there was an attempt to reassert “meticulous control over
governance.”” He sought to “rejuvenate the institution of the caliphate” in an attempt
to solidify his political position by intentionally enhancing the spiritual claim of the
Caliph on Muslims everywhere.””® However, by the start of the 11" century CE, Islamic
territory was already fragmented and largely “under indigenous local rulers,” with
various dynasties of Andalusians, Berbers, Arabs and Kurds exercising control over
different parts.’® They maintained a symbolic deference to the Abbasid caliphate, but

remained fairly autonomous. The more industrious of these local rulers, like the Buyids

% Michael Bonner, “Ibn Talan’s Jihad: The Damascus Assembly of 269/883,” Journal of the American
Oriental Society, vol. 130, no. 4 (2010): 573.
*' Mona Hassan, Longing for the Lost Caliphate: A Transregional History (Princeton: Princeton Univ. Press,
2016), 7.
*%2 Hassan, Longing, 7.
%% Hassan, Longing, 13.
3% Noelle, Crusades, 18.
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(934-1055) and the Seljugs of Iran (1040-1196), even exercised dominance over the
caliphate.””

The extent of “centralization” of command over Muslim fighting forces is
important for considering when they began to function like an army as opposed to
separate fighting forces joined in a common effort. However, as touched on earlier,
central command is conceived of differently in the premodern context than the modern
one. Fred Donner speaks of a “broad spectrum of centralization,” dividing it up into three
levels: conceptual, strategic and tactical. He notes that the absence of centralization at
one level does not necessarily mean it will be absent at another level. For example, a
“lack of Caliphal oversight over details of tactical disposition does not necessarily mean
that the Caliphs had no strategic or operational oversight.”** Over time, even as this

caliphal oversight diminished significantly and governance became more decentralized,

the office of the Caliph still represented and gave meaning to an imagined center,

*% Buyid rule in Baghdad occurred from 945 and led to the “complete collapse of the administration of
the Abbasid caliphate” for two generations. Kennedy, Caliphate, 129.
%% Donner, “Centralized Authority,” 339. Paul Cobb has noted that it is perhaps better to refer to this
process as “centralizing” as opposed to “centralization” since the “direct power of the caliph over
provincial matters was at no time a fait accompli. Cobb, “Empire in Syria,” 241.
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highlighting “the elusive desire for a righteous locus of central authority and leadership
grounded in the Islamic tradition.”"”

Despite the ever-evolving lived reality, the ideal of the earliest Caliphs seems to
persist in the Muslim imagination and fundamental to every conception of the caliphate
over the centuries was an “idea of leadership which is about the just ordering of Muslim
society according to the will of God.””* As Mona Hassan notes, the caliphate was:

an institution enmeshed with the early history of Islam, which circulated widely

across Afro-Eurasia and created a shared sense of community among disparate

peoples at the same time as it gave rise to differing and competing visions of the

community’s past, present and future.”**

The caliphate had a “deep-seated cultural” association alongside the political.’*
These “associations” often merged and among the consistently important tasks sought
from the caliph was conferring titles on leaders of dynasties and emirates to legitimize
their authority with a broader populace.’™ For both political and cultural reasons then,
many of the dynasties that came to exercise actual control of the caliphate “never

I 7

claimed for themselves any special political authority independent of the caliph’s,” at

%7 Hassan, Longing, 13.
*% Kennedy, Caliphate, xiii. Mona Hassan frames this as the “elusive desire for a righteous locus of central
authority
%% Hassan, Longing, 2.
*1% Hassan, Longing, 3.
' These titles included standard ones like that of vizier or commander (amir), but also more descriptive
ones like rukn al-dawla (pillar of the dynasty) or adud al-dawla (support of the dynasty).
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least until the rule of the Seljugs.’** Hence, the Buyids never displaced the Abbasids to
establish a caliph from their own tribal or sectarian ranks because, among other reasons,
it allowed them to acquire some “constitutional legitimacy.”**’ Even when armies gained
ameasure of independence they often maintained a symbolic relationship with the state.
For instance, the armies of the Ayyubid empire (1174-1250) were not “always loyal
servants” but were “nevertheless an instrument of state.”***

By way of further background, there are two primary categories of fighters in this

early Islamic context.’ The first was the “volunteer” (mutatawwi‘) who performed

military service without compensation (‘ata), but who was apportioned parts of the war

*2 Deborah Tor, “The Political Revival of the Abbasid Caliphate: Al-Mugtafi and the Seljugs,” Journal of the
American Oriental Society, vol. 137, no. 2 (2017): 301. Tor argues the Seljuqs were an exception to this
because the “legal fiction” of deference to caliphal power despite its diminished role could not be
maintained by the Seljugs who were “too powerful” to be seen as simply governors. In addition, they had
also been responsible for “liberating” the caliphate from the Shi‘T Buyids. She argues that their expanded
claim of “universal” political authority can be seen in their adoption of the title sultan which had
previously been associated with the caliph alone. Ibid., 302-303.
*3 Kennedy, Caliphate, 130.
" R. Stephen Humphreys, “The Emergence of the Mamluk Army,” Studia Islamica, no. 45 (1977): 69. No
single Ayyubid army existed subsequent to the death of Salah al-Din and instead there was a group of
armies, each attached to different principalities. They were recruited and organized based on the
“traditions, needs and capacities” of their particular principality. Humphreys, “Mamluk Army,” 70.
Structurally, they did not have “units or subdivisions” and were generally “loose and improvisatory,”
able to respond to the “needs of the moment.” Humphreys, “Mamluk Army,” 83.
* There are other categories and subcategories of soldiers as well, like the paramilitary groups known as
the ‘ayyar. See generally, D. G. Tor, Violent Order: Religious Warfare, Chivalry and the ‘Ayyar Phenomenon in the
Medieval Islamic World (Istanbul: Orient-Institut/Wiirzburg, 2007). However, for our purposes here the
most important division is between those we might consider “salaried” fighters versus non-salaried
fighters.
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booty and promised divine recompense. The second category was the “non-volunteer
fighter” (mugatil) who received a stipend, was registered in the diwan and eventually
formed the basis of a professional military class.’*® That said, jurists were generally
uncomfortable with the commodification of religious duties, like jihad, and many
prohibited payment in return for fulfilling obligatory acts. For instance, Sarakhsi
considers it impermissible to wage jihad as mercenaries for rent, in the sense of one
individual hiring another individual for substitute performance, because you cannot
“rent an act of worship or the performance of a religious duty.”"” Ghazali also reports
that the Shafis reject the hiring of a Muslim to perform jihad on someone else’s behalf

'® However, Ghazali

because jihad is a duty and cannot be transferred in that fashion.
argues that the head of state (imam) is permitted to hire slaves for jihad (if their masters

give permission), as well as hire people who don’t meet the legal standard for

316 Bonner, Aristocratic Violence, 8-9 and 149. Mawardi refers to mugatila by a different term with a more
implicit connotation of mercenary: mustarziga. Mawardi, Kitab al-Ahkam al-Sultaniyya, ed. Ahmad Mubarak
al-Baghdawi (Kuwait: Maktabah Dar Ibn Qutaybah, 1989), 48. He notes that they receive reward from the
war booty according to their wealth and need. Ibid. It is not entirely clear how the kifaya-duty in theory
was reconciled with these different categories of soldiers that eventually developed in practice. When
discussing kifdya-duties, jurists do not seem to raise these different terms for the types of soldiers. While
they clearly expressed reservations about mercernaries fulfilling the kifaya-duty, it is not clear that those
individuals would lose the status of martyr if they were killed in battle. The prevailing assumption seems
to be that in this regard there is no distinction.
*'7 Sarakhsi, Sharh al-Siyar, 944.
3% Ghazali, al-Wasit, vol. 7, 18.
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performance of religious duties, for instance, minors and non-Muslims. As justification,
he cites the fact that the Prophet permitted hiring Jewish fighters for certain military

319

expeditions.’”” Mawardi explains that the volunteer fighters do not receive anything

from the war booty (fay’) but instead receive a portion of the sadagat (referring to zakat

or the wealth tax levied on Muslims).**

Jurists and the Ideal State

Against this historical backdrop, jurists continued to actively try to “reconcile
contemporary circumstances with the ideals of Islamic political theory” even as caliphal
power abated in the tenth and eleventh centuries and the “idealized conception of the
caliphate less and less mirrored reality.”**! In the process, regardless of the diminished
political realities of the caliphate in real life, jurists tried to incorporate the caliphate
“into Islamic law as a legal necessity and a communal obligation.”**” To some degree, this

context suggests that jurists might have utilized the kifaya-duty as a way to navigate

*” He gives the ruler broad latitude over the circumstances when it would be appropriate to hire people
for jihad. Ghazali, Wasit, vol. 7, 16. There is a fair amount of evidence of the non-Muslim participation in
Muslim military campaigns during the premodern period despite no obligation existing for them to do so.
See, Nicolle, Crusader Warfare, x-xi.
320 Mawardi, Ahkam, 48-49. This includes their cost of travel and other expenses. Ibid., 158.
%! Hassan, Longing, 4.
%2 Hassan, Longing, 17.
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between theory and practice: they articulate an overarching command structure over
jihad, but leave space to accommodate various local realities.’” Thus, as will be shown
later, a role is often articulated for the state in the expansion of territory and
determination of how many forces are needed, but the practicalities of producing,
equipping and sustaining these fighters was left to the tribal model; jurists remained
silent on these matters. In fact, even as Islamic armies became more professional and less
voluntary, jurists continued to articulate the duty as though the context was the same as
the earliest period. Jurists do not mention compensated professional fighters when they
speak of the jihad-duty even when those fighters had come to play a prominent role in
military campaigns. One might hypothesize that increasing state control over jihad up
through the caliph Hariin, when it became a state institution, defined the contours of
juristic speculation in this space. The Prophetic ideal combined with the subsequent two
centuries of general emphasis by the caliphs on state oversight over jihad, left an
indelible mark on juristic discourse on the jihad-duty. This became the ideal and despite
changes in the organization of the military, jurists did not diverge from this as their base

model.

*# In fact, “Muslim sources suggest that the Caliphs in Madina exercised a considerable degree of control
over the armies of conquests.” Kennedy, Armies, 4.
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An illustration of this juristic commitment to the ideal despite their lived
experience was the scholarship of Mawardyi, a jurist keenly aware of the political realities
of his time, having been “active in the diplomatic service” of the Abbasid caliph Q@’im (r.
1031-1075).** In that role, he negotiated various agreements with local Buyid and then
Seljuq sovereigns, including securing bay‘a for the caliph in 1031 from Aba Kaljjar, a
powerful Buyid sovereign in Shiraz.**® Mawardi begins his Ahkam al-Sultaniyya by stating
that the “rulership (imamah) is the task (mawdii‘a) of the successors to prophethood who
will defend the faith and manage worldly affairs (hirasat al-din wa-siydsat al-dunya). He
goes on to note that whoever takes on these tasks is “obligated by consensus” to assume
the mantle of ruler (wa-‘agduha li-man yaqiim biha fi al-ummah wajib bi-l-ijma‘).’*® Having
established the obligation of rulership, he notes that it is a kifaya-duty similar to jihad
and seeking knowledge (fa-farduha ‘ala al-kifaya ka-l-jihad wa-talab al-‘ilm) and says that as

long as one person from the governed takes up the position (idha gama biha man huwa min

%% Kennedy, Caliphate, 162.
%% Kennedy, Caliphate, 162.
326 Mawardi, Ahkam, 4. He goes on to discuss whether this obligation is one that is reasoned (bi-l-‘agl) or
from revelation (bi-I-shar9). Those who advocate for reason argue that human beings naturally incline to
submit to authority in order to prevent injustice, settle disputes and generally prevent chaos. Others
argue that rulership is obligated by revelation because the imam is undertaking the commands of divine
law. Ibid.
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ahliha) it is no longer obligatory for anyone else.*” If no one steps forward, then Mawardi
says that two groups of people, and no one else, are responsible for addressing the
situation: electors (who will choose an imam) and potential candidates for imam.** He
goes on to describe the conditions necessary to be an elector, as well as those needed to
be an imam. Among the qualities an imam must possess are bravery and courage to
“defend territory” (himayat al-bayda) and “wage war against enemies” (jihad al-‘adaw).’”

Mawardi also discusses the extent to which authority over jihad can be delegated,
noting that it is permissible for a wazir (minister), appointed by the imam, to administer
the waging of war himself (yajiz an yatawalla al-jihad bi-nafsihi).””® He must meet two
general conditions though. First, the wazir must keep the imam informed about any
actions he takes in his name in order to avoid any threat of usurping his power. Second,
the imam must proactively remain aware of what the wazir is doing.””" Similarly, if an
imam appoints an amir over a particular portion of the territory, then that person

acquires certain responsibilities including the obligation to wage war if the amir is in a

%7 Mawardi, Ahkam, 4. The obligation of having an imam is widely agreed upon by Sunni scholars. See,
Hassan, Longing, 99-101.
% Mawardi, Ahkam, 4-5.
3% Mawardi, Ahkam, 5.
30 Mawardi, Ahkam, 33.
3! Mawardi, Ahkam, 33.
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territory bordering a hostile neighbor.** However, the obligation to pursue an aggressive

jihad against a hostile enemy is only triggered for an amir of a frontier town if he receives
permission from the ruler (Iam yakun lahu an yabtads’ jihad illa bi-idhni al-khalifa); no such
permission is needed if the jihad is for defensive purposes due to an attack.” Finally,
Mawardi says that one of the obligations on fighters is that they are required to submit
to the authority of the amir and be obedient to his commands.***

Bearing the above in mind, the remainder of this chapter examines the jihad duty
as away to both appreciate different elements of this duty and inform the larger category
of kifaya-duties. It begins by exploring discussions around jihad as a required duty versus
an optional pursuit as well as questions relating to obligatory acts, as a whole, specifically
the relationship between ‘ayn (“individual”) obligations and kifaya (“collective”) duties
in the jihad context. There is also some exploration of questions relating to who exactly

bears legal responsibility for this duty and when it is triggered. Finally, the discussion

concludes by examining how the jihad duty is regulated by both state and third parties.

32 Mawardi, Ahkam, 41.
% Mawardi, Ahkam, 44. It should be noted that Mawardi uses the terms imamah and khalifa
interchangeably throughout the text. As Mona Hassan points out, Sunni scholars would refer to the
leader as “caliph (khalifah) in his capacity of succeeding the Prophet’s guardianship over the
community’s affairs, imam in reference to his leadership position, or amir al-mu’minin for his role in
commanding the faithful.” Hassan, Longing, 99.
3% Mawardi, Ahkam, 66.
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Jihad as a Legal Duty

Although the earliest legal works treat jihad as a kifaya-duty, and that is how it is
treated in this chapter, the discussions around this duty indicate that at least two other
opinions about the duty exist among pre-modern Muslim jurists. One set of jurists
believe that a proper reading of the Qur’an reveals that jihad is both an ‘ayn-obligation
and kifaya-duty.” Furthermore, they note that the verses highlighting jihad as an ‘ayn-
obligation abrogate those indicating it is a kifaya-duty and thus deserve precedence.
Hence, these jurists interpret the jihad duty in very stringent terms: every person is
legally responsible for carrying out the duty. On the opposite end of the spectrum a
smaller group of scholars propose a more radical thesis: jihad is not a duty at all. Their
argument is a linguistic one and centered on the claim that the Qur’an’s discourse
relating to jihad was read incorrectly. For them, the Qur’anic text does not obligate but

rather recommends (nadaba) that people participate in jihad.”*® In other words, the

335

Qarafi quotes al-Mazari who reports that Ibn al-Musayyab and others said that jihad was actually a fard
‘ayn based on Q 9/Tawba:36. Qarafi rejects this by suggesting that the verse in question was actually
abrogated by Q 9/Tawba: 122 and Q 4/Nisa>:95. Qarafi, Dhakhira, vol. 3, 385. Baghawi mentions that Ibn
‘Abbas also felt Q 9/Tawba:122 abrogated verses requiring all believers must fight. al-Husayn b. Mas‘td al-
Baghawt, Sharh al-Sunna vol. 10, ed. Shu’ayb al-Arna’t (Beirut: al-Maktab al-Salami, 1983), 375.

%3¢ Jassas reports this as the view of Ibn Shubruma and Sufyan al-Thawri. They specifically refer to the verse
2/al-Baqara:216 {fighting is ordained for you (kutiba ‘alaykum al-qgital)...}. They compare it linguistically to
the verse 2/al-Bagara:180 {it is prescribed (kutiba ‘alaykum) that he should make a proper bequest to
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instruction contains an “option” since it is possible to turn down an invitation whereas
a duty must be performed. For these scholars jihad was purely voluntary with no notion
of compulsion involved. The majority opinion lies somewhere in between these two
positions: jihad is required to be performed by some individuals within a group, but not
obligated on any specific one of them. As long as some carry out the duty, then it is
completed for everyone else as well.

As previously mentioned, one of the earliest discussions of jihad as a duty is by
Shafi. In al-Umm, he begins with a lengthy discussion of the phases prior to jihad
becoming a duty, starting before Muhammad’s prophethood to the requirement of hijrah
(migration) and the permission (not obligation) to undertake jihad.”’ He argues that jihad
only becomes a duty once the Muslims attained numerical strength, as a consequence of

their migration, that would allow them to confront their foes (quwwa bi-I-‘adad lam takun

parents and close relatives...} and suggest that the imperative form of the verb kataba operates with the
meaning of “recommendation” in both verses. Jassas, Ahkam, vol. 4, 311. Others primarily read kutiba
‘alaykum as “invariably paraphrased” as furida ‘alaykum (“is commanded upon you”). Firestone, Jihad, 60.
Jassas also narrates a tradition, with disputed authenticity, that once Ibn ‘Umar angrily corrected
‘Abdullah b. ‘Amr b. al-‘As after he overheard him include jihad in response to a man'’s request for a list of
religious obligations. Ibn ‘Umar listed all the same obligations, but left out jihad. Similarly, he mentions
this as the opinion of ‘Ata> b. Abi Rabah and ‘Amr b. Dinar. Jassas, Ahkdm, vol. 4, 311. The same story is
reported by ‘Abd al-Razzaq, who says Ibn ‘Umar considered jihad a “good act” (al-‘aml al-hasan) and not in
the category of prayer, fasting, hajj, etc. ‘Abd al-Razzaq, al-Musannaf, vol. 5, 173. Ibn Rushd notes that this
is the view of ‘Abd Allah b. al-Hasan. Ibn Rushd, Bidayat al-mujtahid wa-nihdyat al-mugtasid, vol. 1, ed. ‘Abd
al-Haqq al-Nadawi (Lahore: al-Maktaba al-‘Ilmiyya, 1984), 278.
*7 shafi, al-Umm, vol. 5, 361-366.
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qablaha fa-farada Allah ‘alayhum aljihad).”® Shafii outlines two interpretations of the
Qur’anic command relating to jihad. Both interpretations center around jihad being an
obligatory act; he does not contemplate it as anything but a duty. First, he outlines the
position that jihad is an ‘ayn-obligation, obligatory on everyone without exception, in the
same manner as prayer.”” In this case, no one can perform the duty for anyone else.
Second, Shafi‘i presents the position that the obligatory act is collective, unlike prayer,
and those who perform it get supererogatory merit, fulfill the duty for others, and
remove other people’s liability (specifically, prevent them from being “sinful”).**° Shafi‘i
himself supports the position that jihad is a kifaya-duty. His argument centers on Q 4/al-
Nisa>:95, which speaks about those who join the fight and those who stay behind both
receiving a reward, noting that the verse’s literal implication is that the duty is
incumbent upon everyone. However, Shafi‘i concludes that no penalty exists for failing
to fulfill this obligation since a later portion of the verse states, with regard to those who

fight and those who stay behind, “He [God] has promised all believers a good reward.”**!

338 Shafiq, al-Umm, vol. 5, 367.
9 shafiq, al-Risala, 363. Of course, this obligation is operational only after the pre-requisites for legal
responsibility are met, for instance being mature, free, Muslim, etc. In addition, Shafii requires soldiers to
bring his own “provisions, weapons, equipment and mount, all out of his own wealth.” Bonner, “Ja‘@il and
Holy War,” 60.
%40 Shafi4, Risala, 362.
%41 Shafi4, Risala, 365.
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He understands this to mean that staying behind does not imply a failure to fulfill the
duty, because there is no penalty associated with it, but rather the very opposite: God
promises both parties, fighters and those who stay behind, “a good reward.” For Shafi,
this indicates a kifaya-duty, which is the same position held by later jurists.*** As further
proof of his position, Shafi‘ cites Q 9/al-Tawba:122, which states that “it is not right for
all believers to go out [to battle] together: out of each community, a group should go out
to gain understanding of the religion, so they can teach their people.” To support this
point, Shafi‘i notes that in various battles that Muhammad fought, different Companions
were reported to have stayed behind without suffering any repercussions, including ‘Ali
b. Abi Talib, who did not join the battle of Tabtk.**

Like Shafi, Abh Bakr al-Jassas (d. 981) interprets verses relating to jihad as
specifying an obligatory act that everyone bears legal responsibility for until it is
completed either by them or someone else. He discusses Q 9/al-Tawba: 38-39 as proof of
a universal jihad duty since it strongly admonishes those who don’t join the fighting

ranks: “if you do not go out and fight, God will punish you severely and put others in

*2 For instance, see Isma‘il b. Yahya al-Muzani, Mukhtasar al-Muzani (Beirut: Dar al-Kutub al-‘1lmiyya, 1998),
353; Shirazi, Muhadhdhab, vol. 2, 265; Ibn ‘Abd al-Barr, Jami‘a bayan al-Glm wa-fadilhu, vol. 1, ed. Abi al-Shabal
al-Zahiri (Riyadh: Dar Ibn al-Jawzi, 1994), 60; Kasani, Bad@’i¢ al-sand@i‘, vol. 7, 98; Ibn Qudama, al-Kafi, vol. 5,
453,
% Shafi4, al-Risdla, 365.
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your place.” Hence, liability for the jihad duty extends to those who stay behind.*** Of
course, Jassas is mindful of the potential contradiction that exists between this verse and
other verses that carry no punitive consequences for failure to join the battle. As noted
earlier, some scholars explain these verses by reading one verse as abrogating the other.
However, Jassas avoids this approach instead preferring to reconcile the verses by
suggesting they contemplate different circumstances which lead to different types of
duties. In particular, he emphasizes that an enhanced duty exists when one resides in the
“frontier,” Muslim lands bordering enemy territory. Jassas argues that the verses address
two different situations involving people in frontier lands. First, if people residing in the
frontier lands fail to take up arms against the enemy, despite being individually obligated
to fight because of their geography, the jihad duty is triggered for everyone else until the
borders are secure. In this scenario, since the primary people responsible for
performance have been derelict in their duty, legal responsibility extends broadly to
everyone outside the frontier. The second scenario is where the frontline is maintained
and people in that region carry out the jihad duty. In this case, the duty does not extend
to anyone else assuming the frontier fighters are sufficient to continue countering any

threats. For Jassas the duty here is collective; anyone from the “interior” lands (i.e. lands

** Jassas, Ahkam al-Qur’an, vol. 4, 309.
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beyond the frontier) who wishes to join the fight may do so, but it is also permissible for
them to stay behind.** Hence, he explains the two seemingly contradictory verses as
addressing two different scenarios.

Other jurists also speak of jihad as a kifaya-duty. For example, Ibn ‘Abd al-Barr
mentions a tradition where the Prophet is unable to secure a riding animal for every
fighter that wishes to participate in the jihad, resulting in those people without a mount
having to remain behind. More importantly, the Prophet also remains behind, leading
Ibn ‘Abd al-Barr to conclude that the duty must be kifaya otherwise Muhammad would
not have exempted himself or permitted others to stay behind.’*® Similarly, Ibn Rushd (d.
595/1198) goes so far as to claim consensus (%jmad) among jurists with regard to jihad
being a kifaya-duty as opposed to an ‘ayn one. The only exception he notes is ‘Abd Allah
b. al-Hasan (d. 145/763), who does not consider jihad obligatory, but rather optional. The
evidence Ibn Rushd presents for the collective nature of the obligation is a combination
of Qur’anic verses and Muhammad’s historical precedent of always leaving some people

behind when he went out to battle.** Qarafi addresses the counter-argument by Ibn al-

** Jassas, Ahkam al-Qur’an, vol. 4, 310.

346 Ibn ‘Abd al-Barr, al-Istidhkar, vol. 14, 292.

*7 Tbn Rushd, Biddyat al-mujtahid, vol. 1, 278. Specifically, he cites Q 2/al-Baqara:216 as the basis of juristic

consensus that jihad is an obligation and not voluntary: “fighting is ordained for you, though you dislike

it. You may dislike something although it is good for you, or like something although it is bad for you: God
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Musayyab and others that jihad is individually obligated based on Q 9/al-Tawba:36. He
states that this verse should be considered abrogated by other verses including Q 9/al-
Tawba:122 (“it is not right for all believers to go out [to battle] together”) and Q 4/al-
Nisa’:95 (regarding those who stay behind being promised good).**®

Kasani adds some additional layers to how the jihad duty should be understood.
He notes that the jihad duty is collectively obligated in those situations where there has
not been a general call to arms (al-nafir al-‘@mm); in other words, in its “latent” form. He
bases this opinion on the verse previously mentioned that promises “the best (reward)”
(al-husna) to those who go forth to battle as well as those who stay behind. Furthermore,
he states that the duty to stay behind is in order to engage in promoting a better
understanding of the faith, which Kasani implies is individually obligated. Like Ibn ‘Abd
al-Barr, Kasani mentions the fact that the Prophet did not participate in certain types of
military expeditions (saraya) he dispatched. Hence, for him, it is inconceivable that the
jihad duty be an ‘ayn-obligation in all circumstances.’® Kasani says that, when there is a

general call to arms due to an enemy attack, only then is fighting obligatory for every

knows and you do not.” He then cites Q 9/al-Tawba:122 (previously quoted) as the reason why it is a kifdya-
duty as opposed to an ‘ayn-obligation.
38 Qarafi, Dhakhira, vol. 3, 385.
3% Kasani, Bad@’i¢ al-san@’i¢, vol. 7, 98.
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able-bodied Muslim. Furthermore, in this scenario, even individuals in subordinate
relationships, like slaves, can answer the call without permission of those with authority
over them.

The opinion that jihad does not constitute a duty seems to have been a minority
opinion, although it was apparently held by luminaries like Sufyan al-Thawri (d. 778).”!
Jassas also mentions the narrative in which Ibn ‘Umar corrected ‘Abdullah b. ‘Amr b. al-
‘As’s opinion on what constitutes a religious obligation. In this instance, a man
approached ‘Abdullah and asked him what acts were obligatory. In response, ‘Abdullah
noted the five standard individual obligations - confession of faith, performance of
prayer, paying the charitable tax, undertaking the major pilgrimage (hajj), and fasting in
Ramadan. However, he also added “jihad for the sake of God” as a sixth obligation. This
last point apparently angered Ibn ‘Umar, who had been within earshot of this
conversation. As a result, he interjected and answered the question himself, listing the
same obligations, but leaving out jihad.*”

Similarly, Jassas cites another narration in which ¢Ata> b. Abi Rabah (d. 734/35)

was asked whether military raids were obligatory and he, along with ‘Amr b. Dinar (d.

0 Kasani, Bada@’i¢ al-san@’i¢, vol. 7, 98; Ghazali, Wasit, vol. 7, 12; Samarqandi, Tuhfat al-Fugahd, vol. 3, 294,
1 Jassas, Ahkam al-Quran, vol. 4, 311.
2 Jassas, Ahkam al-Qur’an, vol. 4, 311.
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744), responded “we didn’t know it to be such.”*® However, Jassas felt there was a subtext
to the opinions of Ibn ‘Umar, ‘At2’, and ‘Amr b. Dinar that jihad is not a duty: it is not
obligatory on everyone, in the same way as fasting or prayer, but is still a kifaya-duty.
Jassas, and others, reconcile statements that seem to disassociate jihad from the category
of obligatory acts by qualifying what their predecessors meant by the term “obligation.”
He argues that their use of the term “obligation” in certain contexts denotes obligatory
acts that people are individually responsible for, but not ones in which there is collective

**Jassas supports this qualification by mentioning another tradition of Ibn

responsibility.
‘Umar in which a man came to him and declared that he would not join the military
expedition because Muhammad had only required Muslims to fulfill five obligations and
jihad was not one of them. Ibn ‘Umar affirms this view, but says that “the Prophet
abridged the obligations to just these five because what he intended to refer to were
obligatory acts that were not collective.” Ibn ‘Umar goes on to note that “commanding

the right and forbidding the wrong, carrying out the hudid punishments, learning

religion, washing the dead, wrapping and burying them” are all obligatory acts, but the

%3 Tbid.
**1bid., 312.
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Prophet does not include them in the five obligations he mentioned because, in that

instance, he was speaking of ‘ayn-obligations.*”

Kifaya-duty versus ‘ayn-obligation

As mentioned previously, the legal literature contains discussion of how jihad can
be both a kifaya-duty and ‘ayn-obligation. In general, the literature focuses on two
primary areas of inquiry. First, whether the origins of an obligatory act indicate that it
began as an ‘ayn-obligation or a kifaya-duty. Second, whether it is possible for a kifaya-
duty to be transformed into an ‘ayn one and, if so, how this would take place. With regard
to the first question of origins, Ibn al-Jawzi puts forward an interesting framework for
the stages through which the jihad duty passed. He begins by stating that fighting was
initially prohibited, basing this on the Qur’anic injunction in Q 4/al-Nisa:77 that
instructs believers to “drawback your hands” (kaffii aydikum) in a posture of restraint.”*
The next stage involved the imposition of the jihad duty for everyone based on the verse

Q 9/al-Tawba:41 that seems to require everyone to go forth. Finally, he states that the

duty evolved such that if some performed it then it was no longer required for everyone

%% Jassas, Ahkam al-Qur’an, vol. 4, 313.
%¢ Tbn al-Jawzi, Nawasikh al-Qur’an, ed. Muhammad Ashraf ‘Al al-Malabari (Medina: Al-Majlis al-Ilmi, Thya’
al-Turath al-Islami, 1984), 194.
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else. Ibn al-Jawzi tries to explain that in the final analysis the correct position is that the
jihad duty is in fact obligatory for everyone, but that the burden of the duty can be

removed through its performance by some.*”’

Originally kifaya or ‘ayn?

Mawardi raises the question of whether jihad was originally an ‘ayn-obligation
and then became kifaya or whether it has always been kifaya. He recounts an opinion
attributed to Aba ‘Ali b. Abi Hurayra, who argued that legal responsibility for the jihad
duty lies with the individual based on Q 9/al-Tawba:41, which speaks of going forth to
battle regardless of whether you are “light or heavy.” The suggestion here is that “light”
and “heavy” are descriptions of the quality of fighters, representing opposite ends of a
broad spectrum and thus indicating that everybody is included. Mawardi describes seven
different explanations scholars make for the terms “light” and “heavy,” each
explanation casting a wide net over various populations including rich/poor, young/old,
mounted/marching and healthy/sick.*® To support individual responsibility for the jihad

duty, Mawardi also discusses Q 9/al-Tawba:118 in which three people are apparently

*7 Tbn al-Jawzi, Nawasikh al-Qur’an, 194; see also, Reuven Firestone, Jihad, 61.
% Mawardi, al-Hawi al-kabir, vol. 14, 110-111.
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“forgiven” for voicing “opposition” to jihad on one occasion during Muhammad’s
lifetime. After offering a few interpretations of what their opposition might have
entailed, Mawardi uses the specific event that gave rise to their opposition, the Tabtk
military expedition, to explain why the duty triggers individual responsibility. In that
expedition, Muslim forces were said to number 30,000 people. Mawardi argues that if the
duty had been kifaya then surely 30,000 troops would have been sufficient and the
absence of three soldiers would not have resulted in a rebuke or the need for forgiveness.
*? Shirazi, on the other hand, offers a response that aims to address questions of this
nature.’® He notes that the needs of a fighting force are determined by the governing
authority and the state may have determined the sufficient number of troops required
for this particular expedition were greater than 30,000, thus requiring every able-bodied

**! Hence, in this

person in the vicinity to participate in order to satisfy the kifaya-duty.
case, three soldiers would not be negligible. In addition, there may also be a legal

distinction between liability incurred for silently staying behind despite being aware of

**Ibid., 111.
3% By way of background, Shirazi moved from Mesopotamia to the Mecca under Mamluk suzerainty,
taught there and grew in fame. He benefited from the “munificence and patronage” of the sultans that
came to power in Cairo and “continued to uphold and venerate the Abbasid Caliphate of Cairo as the
bedrock of all society and politics.” Hassan, Longing, 131.
%1 Shirazi, Muhadhdhab, vol. 3, 269-270.
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the military campaign, versus affirmatively refusing to fight and thus impacting the
morale of other fighters. Mawardi offers a scenario that would reconcile the issue: the
duty may have been individualized for those three people while being a kifaya-duty for
everyone else.””” In other words, in military engagements different actors can have
different levels of legal responsibility with regard to the duty to fight.

Mawardi also advances arguments as to why the jihad duty has always been kifaya.
He bases his opinion on Q 9/al-Tawba:122 which notes that “it is not right for all the
believers to go out [for battle].” In his view, this verse suggests that the duty was kifaya,

** However, Mawardi’s own view was that jihad originated with both ‘ayn and

not ‘ayn.
kifaya responsibility. He states that jihad was an individual obligation for “the emigrants”
(muhajiran), those people who followed the Prophet to Medina from Mecca, but his
reasoning as to why this was the case is not entirely clear. He argues that it was an ‘ayn-
obligation because these emigrants were “deeply devoted to the idea of seeing the

t 364

Prophet victorious” and were with him from the start.’® Hence, in arguably the first
major military engagement of the nascent Muslim polity, the Battle of Badr, the fighting

force was primarily made up of these emigrants; everyone else was exempt because jihad

%2 Mawardi, al-Hawi al-kabir, vol. 14, 112.
% Mawardi, al-Hawi al-kabir, vol. 14, 111-112.
% Mawardi, al-Hawi al-kabir, vol. 14, 112.
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*® However, Mawardi notes that subsequent to that

was only a kifaya-duty for them.
initial period, where jihad functioned both as a kifaya-duty and ‘ayn-obligation, the duty
came to operate only as a kifaya one.>

Mawardi was not alone in concluding that jihad functioned as both a kifaya-duty
and ‘ayn-obligation in the earliest period. Ghazali similarly maintained that jihad is kifaya,
but was an ‘ayn-obligation for the Prophet’s immediate Companions (sahaba).”*’ In fact,
even those instances where the Companions reportedly failed to join the forces being
deployed they were not perceived as abdicating their duties. Instead their absence was
framed as the performance of another type of jihad: guarding the city.’*® Similarly,
according to Aba Bakr b. al-‘Arabi, both ‘Ata> b. Abi Rabah and al-Awza‘i believed that

fighting was individually obligatory on the Companions while being a kifdya-duty on

everyone else.’”

The Issue of Proximity: From Kifaya to ‘Ayn

% Mawardi, al-Hawi al-kabir, vol. 14, 112.
%% Mawardi, al-Hawi al-kabir, vol. 14, 112.
*7 Ghazali, Wasit, vol. 7, 6.
%% Ghazali, Wasit, vol. 7, 5.
% Ibn al-‘Arabi, Ahkam al-Qur’an, vol. 1, ed. Muhammad ‘Abd al-Qadir ‘At2> (Beirut: Dar al-Kutub al-‘Ilmiyya,
2003), 205.
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As mentioned in earlier chapters, jurists also envision kifaya-duties transforming
into ‘ayn-obligations in a given set of circumstances.”® This is true for the jihad duty as
well, especially in three scenarios: circumstances where the jihad duty’s performance has
been initiated, where inhabitants of frontier territory under Muslim sovereignty come
under attack and situations involving sudden encounters with enemy forces. In the first
case, the jihad duty transforms into an ‘ayn-obligation for an individual as soon as they
initiate performance. For jurists, every kifdya-duty becomes an ‘ayn-obligation once
someone takes substantial steps towards satisfying the duty. In the jihad context, jurists
differ as to when exactly performance can be considered “initiated” with views ranging
from as soon as the army begins to march to when one enters the battlefield. This
condition of “obligation through initiation” proved particularly important in the context
of cases involving substitution (ja‘@il): having someone else perform the duty on your

behalf.’”* Shirazi discusses cases where people attempt to transfer their jihad duty to

7% There is some mention of this in the secondary literature as well, but the discussion is often incomplete.
Rudolph Peters mentions three instances where jihad becomes an ‘ayn-duty: appointment by the caliph,
swearing an oath to fight and defending one’s region if it is under attack. Rudolph Peters, Jihad, 3-4.
7! Substitution, in the sense of military substitute (ju4), seems to be “first clearly attested” in the reign of
Mu‘awiya, but there were “scattered references” prior to this as well. In the battle of Badr, “one of every
two warriors” stayed at home and Abii Bakr even summoned an “army of substitutes” in his caliphate. The
early references to substitution were referred to as badil, which contains differences from the later concept
of ja‘@il. Bonner, “Ja‘@il and Holy War,” 47.
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someone else, at times in return for compensation.”? In his opinion, this transfer is not
valid because once the substituted individual is present on the battlefield the duty
becomes ‘ayn for him. In other words, it is no longer possible for him to satisfy a duty on
behalf of someone else because he is now legally responsible for the duty himself. For
Shirazi, the jihad duty’s exact nature, kifaya or ‘ayn, depends on proximity to an area of
conflict: being present in the conflict zone automatically obligates a person individually

373

regardless of why they joined the battle.””” This speaks to the spatial requirement that
exists for two key kifaya-duties, the duty to rescue and jihad, a sufficient number of people
in proximity to where performance must take place are obligated to act. The Qur’an refers
to this spatial requirement in Q 9/al-Tawba:123: “You who believe, fight the disbelievers

near you (alladhina yaliinakum min al-kuffar) and let them find you standing firm: be aware

that God is with those who are mindful of Him.”

72 In general, leasing individuals to fight on your behalf was not permitted by jurists. For instance,
according to Abi Ishaq al-Fazari, Awza‘ did not allow someone to be hired for the purpose of fighting
(sami‘nd ‘annahu la yasham li-I-‘abid wa-l-ujar@). He also did not require the participation of slaves (‘abid),
blacksmiths (haddad) and farriers (bitar) in this category. Aba Ishaq al-Fazari, Kitab al-Siyar (Beirut:
Muc‘asasat al-Risala, 1987), 193-94; see also, Bonner, “Jihad on the Arab-Byzantine Frontier,” 21. There are
several hadith from the early period as well that make a distinction between someone who stays back from
war, but provides a donation to a fighter versus someone who hires someone else to go in his place. Bonner,
“Ja‘@’il and Holy War,” 52. Unlike hiring someone, donations do not involve a quid pro quo.
37 Shirazi, Muhadhdhab, vol. 3, 266.
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Other jurists also hold similar views regarding the impact of initiating (shuri‘)
performance on the nature of the duty. Sarakhsi advocates for an arguably stricter
position with regard to when initiation occurs, suggesting that as soon as someone steps
forward the jihad duty is assigned to them individually (wa-huwa in kana fard kifaya fa-man
basharahu yakin mwaddiyyan fardan ‘alayhi).””* Ibn Qudama suggests that jihad can become
an individual obligation even if the initiation of performance was unintentional, such as
an unexpected encounter with enemy forces; in this case, whoever is present is required
to fight.””” Ghazali also engages the question of whether “initiation” of a kifaya-duty
transforms it into an ‘ayn-obligation particularly in the case of jihad. He says that some
of his colleagues believe the kifaya duty becomes ‘ayn as a result of initiation and,
subsequently, those people who have reached the age of maturity must complete the
performance (man anisa fi al-ta‘alum rushdan fi nafsihi lazimahu al-itmam). Hence, he says
that even the funeral prayer becomes individually designated through commencement
of the act.””® On the other hand, Ghazali reports Abt Bakr Muhammad al-Qaffal’s (d. 975)

opinion that funeral prayer cannot become an ‘ayn-obligation through initiation because

%7* Sarakhst, Sharh al-Siyar, vol. 3, 74.
*” Ibn Qudama, Kafi, vol. 5, 456.
%7¢ Ghazali, Wasit, vol. 7, 11. Nawawi also reports Ghazali stating that “all collective duties are individualized
on the basis of initiating performance” (al-sahh anna al-Glm wa-s@ir furad al-kifdya tata‘ayyan bi-l-shuri).
Nawawi, Rawda al-Talibin, vol. 7, 416.
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unlike other obligatory acts, prayer is one complete action (al-salat khusla wahida) that
cannot be split into parts.”” Nawawi’s remarks in this regard are quite similar to
Ghazali’s, even at times replicating the same language. He states categorically that the
jihad duty becomes “assigned to” any person that initiates performance of the duty as
part of the fulfillment of their kifaya-duty (al-jihad yasir muta‘ayyanan ‘ala man huwa min
ahl fard al-kifaya bi-l-shuri©).””®

The other main scenario in which jurists allow the jihad duty to transform from
collective to individual involves an enemy attack on a particular locality, usually on the
frontier of Muslim territory. This is a classic defensive scenario where, among other
things, the preliminary steps for determining the requirements of a kifaya-duty (i.e. how
many forces, from which localities) are not possible given the imminent nature of the
attack. The situation’s urgency requires everyone in proximity to the attack to engage in
the fight and there are a variety of opinions that jurists put forward to regulate this
scenario. One of the central questions underlying their discussion is when exactly the
transition from kifaya-duty to ‘ayn-obligation takes place. There seems to be an implied

consensus that if enemy forces actually enter a Muslim city then it becomes immediately

%77 Ghazali, al-Wasit, vol. 7, 11.
7 Nawawi, Rawda al-Talibin, vol. 7, 416.
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obligatory for everyone to rise to its defense. However, differences exist as to the duty
prior to the enemy’s actual entrance into the city.

Ibn Qudama notes that in those instances where “disbelievers set up camp in
Muslim land” (nazala al-kuffar bi-balad al-Muslimin) it is obligatory for its inhabitants to
resist through armed force. He does not consider it permissible for any inhabitant to

7

disengage unless they must secure “family,” “property,” or “wealth,” and alternatively,
if the local authority (amir) has “forbidden them from engaging in the battle.””” Mawardi
frames his opinion somewhat similarly but with an important distinction. He notes that
jihad becomes obligatory where forces are necessary both to resist enemy seizure of
Muslim-controlled lands and to help secure Muslim lives and property. He does not
convert the duty from kifaya to ‘ayn immediately, but rather places it initially as a kifaya-
duty for everyone. However, for Mawardi the key to transitioning the duty is not
necessarily the location of the enemy, whether they are in the city or on its outskirts, but
the persistence of the attack. If the attack persists and threatens to place frontier lands

in the possession of hostile forces, Mawardi broadens the jihad duty and individually

obligates it for “all able-bodied inhabitants of the besieged land.”** Tbn ‘Abd al-Barr is

%7 Ibn Qudama, Kafi, vol. 5, 456.
3% Mawardi, al-Hawi al-kabir, vol. 14, 112-113. It should be noted that he continues to hold it as a collective
duty for everyone else.
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in agreement, noting that if the enemy attack continues, then the duty becomes
individually designated on “every person in that vicinity” especially those with the
“requisite strength necessary to achieve victory” regardless of whether they are “lightly
armed” and “young.”**'

Nawawi mentions three scenarios prior to the actual entrance of the enemy that
will convert jihad as a kifaya-duty to an ‘ayn-obligation: if the disbelievers “set foot on
Muslim land” (fa-idha wati’a al-kuffar baldah li-I-muslimin), “shed innocent blood” in the
land (atallii ‘alayha) or “set up camp outside its gates, but not enter” (nazali babaha gasidin
wa-lam yadkhulii).’®* The ‘ayn-obligation is based on the capacity of the individual and has
two levels. The first is for each person, rich or poor, to gather and prepare for battle
based on their ability. The second is where they are surrounded by the disbelievers and
it is not possible to gather and prepare. In that case, whoever comes across a disbeliever
and knows that he will be killed if caught, it is obligatory upon him to escape and

preserve his life.’® In fact, Nawawi notes that it is permissible to surrender in these

circumstances as well with one interesting exception: a woman who feels surrendering

81 Tbn ‘Abd al-Barr, Istidhkar, vol. 14, 292.
%82 Nawawi, Rawda al-Talibin, vol. 7, 416. He does note that this opinion is not shared by everyone, for
instance, Ibn ‘Abi Hurayra believed it was still a collective duty.
33 Ibid.
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would lead to her being physically violated (imtaddat al-aydi ilayha) should continue to
fight.”** Al-Husayn b. Mas‘tGd al-Baghawi (d. 516/1122) says that jihad is individually
obligated in situations where the enemy actually “enters the homes of some Muslims” or
descends on the gates of a city under Muslim control. In these instances, the jihad duty
applies to every able-bodied man in the particular town under attack, regardless of that

*® Jassas explains that the jihad duty converts from kifaya to ‘ayn even in

person’s status.
hopeless situations. He engages an interlocutor’s question as to whether it is better to
fight jihad against the nonbelievers or seek knowledge. Jassas responds that for those
situations in which there is a fear of the enemy “disgracing” Muslims or overpowering
them or when an insufficient number of people are available to defend the land, jihad
becomes an individual duty and preferred to the pursuit of knowledge (idha khifa ma‘arrat
al-‘adaw wa-igdamuhum ‘ala al-muslimin wa-lam yakun bi-iza’thi man yadfauhu fa-qad
ta‘ayyana fard al-jihad ‘ala kull ahad).***

Ghazali individualizes the jihad duty in these defensive contexts, specifically

requiring performance from both able-bodied men and women.”” While many scholars

¥ 1bid., 417.
%% Baghawi, Sharh al-Sunna vol. 10, 375.
3% Jassas, Ahkam al-Qur’an, vol. 4, 318.
%7 Ghazali, Wasit, vol. 7, 11.
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place the duty on the “inhabitants” of the frontier generally, Ghazali mentions women
specifically, presumably to stress a more important point about the rights that third
parties might have on an individual and the corresponding duties they are owed.
Ordinarily, a woman would need permission from a guardian, a husband or parent, to
participate in jihad when it is a kifaya-duty.”* However, in situations where an attack has
occurred and there is no time to prepare, third party rights are suspended in favor of the
locality’s need for defense. In other words, everyone, regardless of their social status, is
required to fight and the ordinary constraints that previously limited an individual’s
involvement are no longer valid.’® Hence, groups normally exempt from the jihad duty,
like slaves and married women, are required to perform it, if they possess the requisite
strength, regardless of whether they receive permission from their masters or husbands,
respectively.”® Shirazi also creates a similar exemption. He notes that once an enemy
attack gets to the point where a Muslim population is “surrounded,” the kifaya-duty
becomes ‘ayn and standard pre-requisites for participation in jihad are suspended. In
particular, he emphasizes that there is no longer a requirement to seek the permission

of one’s creditors and parents prior to engaging in battle, despite both groups of people

%% The same holds true for sons with regard to their parents.
¥ Ibid., 12.
* Ibid., 11.
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having rights over you. The reason is simple: seeking permission to defend oneself from
an imminent attack is a formula for “self-destruction.” As a result, in this situation the
“right” of self-defense for a besieged town’s inhabitants takes precedence over any rights
that parents or creditors might have over them.”

In addition to the duties of the frontier inhabitants, jurists also sought to explain
the level of responsibility for those residing outside the frontier. For instance, Ghazali
requires non-frontier participation only if the kifaya-duty is not adequately addressed
without it.*”* Similarly, Baghawi states that Muslims who reside outside a besieged town,
but are the nearest fighting force, will be collectively bound to join the fight if the
townspeople under attack cannot adequately fulfill the duty. However, if the
townspeople are sufficient, then “outside” help is classified as optional, but not as a

393

duty.”” Jassas explains that where people in the frontier fear the enemy, lack the ability

to resist and fear for their lands and offspring, then the duty automatically extends to

394

the entire “community,” which must respond promptly.** He also placed responsibility

on those people that “remained behind” and let others fulfill the collective duty, noting

31 Shirazi, Muhadhdhab, vol. 3, 269-270.
2 Ghazali, Wasit, vol. 7, 12.
%% Baghawi, Sharh al-Sunna, vol. 10, 375.
% Jassas, Ahkam al-Qur’an, vol. 4, 311.
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the opinion of Ibn Shihab that people who stay behind are required to remain “alert” so
they are ready to respond should they be called on to assist in the frontier.*” ‘Ala> al-Din
al-Samarqgandi (d. 593/1144) considers jihad to be kifaya, but configured differently for
the people who are on the borders between Muslim land and hostile territory. If the
people on the front lines do not participate and the people in nearest proximity to them
don’t participate, then the jihad duty becomes obligatory, either in the form of fighting
or supplying provisions, for everyone who is able.*

Abi Bakr b. al-‘Arabi (d. 543/1148) configures the kifdya and ‘ayn relationship
slightly differently in this context. He suggests that if Islam is dominant, then the duty
is kifaya. However, if the enemy is dominant in a particular locality, then fighting is an
‘ayn-obligation on everyone.”” Kasani shares the views stated above, but makes an
interesting, though straightforward, assertion with regard to the regulatory authority of
the state. He notes that while normally any jihad duty can only be discharged with
specific instruction from the “leader” (imam), in cases of imminent attack the inhabitants

of a besieged town do not need to wait for the state’s instruction as long as they are

capable of handling the hostile situation themselves. However, if they are too weak, then

3% Jassas, Ahkam al-Qur’an, vol. 4, 312.
%% Samarqandi, Tuhfat al-Fugah@, vol. 3, 294,
*7 Ibn al-‘Arabi, Ahkam al-Qur’an, vol. 1, 205.
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the duty falls on the people in closest proximity to the besieged town and presumably,
based on how the situation develops, the state would determine whether the duty
required additional support in order to be fulfilled.””® While this affirms the role of the
state in regulating jihad as a whole, behavior independent of the state in these situation’s

is conditioned on a locality’s ability to secure its own defense.

The Obligor

A key component of discussions on the jihad duty is focus on determining who
precisely is obligated to fight. As with every other legal duty, the general prerequisites
for legal responsibility must first be met: being Muslim, mature of age, sane, a male, free
and able (anna aljihad a yajib illa ‘ala muslim baligh ‘aqil dhakar hurr mustati).”” According
to Ibn Rushd, there is no dispute that jihad is obligatory on free men, who have reached
the age of maturity, have the means to go to war, are of sound health, and have no
illness.”” Ibn Qudama also lists five similar conditions that must be met prior to engaging

in jihad: legal capacity, absence of physical deficiency, free status, being male, and

3% Kasani, Bad@’i¢ al-san@’i¢, vol. 7, 98.
3% Nawawi, Rawdat, vol. 7, 412. For a more extensive discussion, see also, Shafi, al-Umm, 367-369.
% Tbn Rushd, Bidayat al-mujtahid, vol. 1, 278.
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physical capacity.* Qarafi puts forward six pre-requisites for carrying out the jihad duty:
being Muslim (islam), mature (buliigh), sane (‘aql), free (hurriyya), male (dhukiira) and
physically, as well as, financially capable (istita‘a).*”* Once these are satisfied, then the
requirements specific to the jihad duty arise. In the jihdd context, the idea that not
everyone has to fight is reinforced by a Qur’anic verse explicitly stating as much.*” Shafi‘i
notes that as long as someone with capacity undertakes jihad the duty is fulfilled and he
allows people to refrain from putting their name forward for jihad when others can fulfill
the obligatory act for them."*

Furthermore, according to Ibn Hazm, during a military engagement with the
Banti Lihyan, Muhammad apparently sent fighters from Hudhayl with the instruction
that “one of every two men” should join the expedition, and the reward (ajr) would be
shared between them.*” Another Prophetic hadith clarifies what is meant by this
account by stating that “for every one man who is sent (to battle) out of two, the reward

will be for both.”* Shirazi notes that this tradition relates to when the Prophet sent

! Ibn Qudama, al-Kafi, vol. 5, 454-456. ‘Abd al-Razzaq reports that 15 was the age when the duty to fight
attached. ‘Abd al-Razzaq, al-Musanndf, vol. 5, 310.
2 Qarafi, Dhakhira, vol. 3, 393.
3 See Q 9/al-Tawba:122.
4 7arkashi, Bahr al-muhit, vol. 1, 243.
%5 Bonner, Aristocratic Violence, 37 [Muslim, 3:1507; Ahmad, Musnad 3:49.13-15; Ibn Hazm, Muhalla, 7:291.11-
13].
% Ibn Hazm, al-Muhalld, vol. 7, 291.
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troops to Bani Lihyan and those who stayed behind were told that if they supported the
effort with their possessions, then they would receive half the reward of going.*”” In other
words, some type of “performance,” aside from fighting, was expected and required of
those who stayed behind in order to receive a reward; complete inaction was not
compensated.*”

In general, scholars begin by broadly defining the categories of who is required to
perform the duty. They use a key verse of the Qur’an to try to develop the parameters of
participation in jihad. The verse Q 9/al-Tawba:41 says: “So go out, no matter whether you
are light or heavy (khifafan wa-thigalan), and struggle in God’s way with your possessions
and your persons...”*” According to Jassas, al-Hasan al-Basri (d. 110/728), Mujahid b. Jabr
(d. 102/720) and al-Dahhak (d. 105/723) all believed that “light and heavy” refers to

“young and old.”*'* Ibn Abi Salih (d. 84/703) is reported to have said it is a reference to

47 Shirazi, Muhadhdhab, vol. 3, 265-266.
‘% In Egypt, Arabic papyri evidence from the early 8" century suggest that this was done through “specific
tax-districts” that “were responsible for supporting certain contingents of troops.” Donner, “Islamic
State,” 285.
0 A slight amendment has been made to M.A.S. Abdel Haleem’s translation of this verse because he
includes his own interpretation within the text. Instead of using his terms “lightly or heavily armed” 1
have simply used the literal translation: “lightly or heavily.” This is to allow for the subsequent point
regarding the different ways in which jurists have interpreted these terms. See, The Qur’an trans. M.A.S.
Abdel Haleem (New York: Oxford University Press, 2004), 120.
*10 Jassas, Ahkam al-Qur’an, vol. 4, 316; Mawardi, al-Hawi al-kabir, vol. 14, 110-111 (cites al-Hasan’s opinion).
The scholars mentioned here are likely al-Hasan al-Basri, Mujahid b. Jabr and al-Dahhak b. Muzahim.
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“rich and poor.”*!' Hasan also reportedly said that it is both people who are
“preoccupied” with other matters and those who are not.*"” Ibn ‘Abbas (d. 68/687) and
Qatada (d. 117/735) reportedly said it means people who are “energetic or lazy.”*" Tabari
(d. 310/922) says it is in reference to the size of the military force, suggesting that it can
be either “small or large.”** Other reports claim the terms refer to those who “have a

741 Jassas says that the language of the verse is able to

profession and those who do not.
accommodate all these interpretations so the best course is to have a broad, general
meaning of the duty when there is no evidence to suggest it should be narrowly
construed.”® As Shirazi notes, a broad definition was necessary since requiring everyone

to fight would have preoccupied the people with fighting (ishtaghal al-nas bi-hi) to the

detriment of the land (kharab al-ard) thus leading to destruction.*”

Equipped for Battle

! Jassas, Ahkam al-Qur’an, vol. 4, 316; Mawardi, al-Hawi al-kabir, vol. 14, 110-111. Scholar mentioned here is

Suhayl b. Abi Salih.
*12 Jassas, Ahkam al-Qur’an, vol. 4, 316.
1 Jassas, Ahkam al-Qur’an, vol. 4, 316; Mawardi, al-Hawi al-kabir, vol. 14, 110-111. Scholars mentioned are
‘Abd Allah b. ‘Abbas and Qatada b. Di‘ama.
“* Mawardyi, al-Hawi al-kabir, vol. 14, 110-111. The reference here is likely to Muhammad b. Jarir al-Tabard.
*1> Jassas, Ahkam al-Qur’an, vol. 4, 316.
*16 Jassas, Ahkam al-Qur’an, vol. 4, 316.
417 Shirazi, Muhadhdhab, vol. 3, 265.
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In the early period, a critical requirement for the obligated individual was to have
the necessary provisions for war. In any particular locality, it was rare that everyone
would have the equipment to participate. As a result, not everyone could join the jihad
campaigns; some would stay behind, a behavior known as takhalluf. An early tradition
attributed to Ibn ‘Abbas notes that the community was often divided into “small groups
of four, ten, etc.” and each group was required to collectively provide one fully equipped
man for war.""® The earliest traditions from Kufa suggest that, from these small groups,
one man was sent to war and the others were burdened with “supplying the fighter with
mount, weapons and supplies.”*"’

In addition, during this early period, the Islamic state was not supplying its forces
with provisions, instead, as previously mentioned, it imitated the pre-Islamic practice of

fighters being supported with provisions from their communities.””® As one jurist notes,

everyone who wished to fight “must bring his own provisions, weapons, equipment and

8 Bonner, Aristocratic Violence, 33. Sometimes you also had a drawing of lots. Ibid., 20.
19 Bonner, Aristocratic Violence, 37.
221t should also be noted that scholars contend there is evidence that by the “early eighth century,” the
state “maintained a standing force for defense” which was “carefully organized and not merely
haphazard.” Donner, “Islamic State,” 286. It is not entirely clear how large this force was or whether they
were permanent soldiers without other occupations. The notion of having a “salaried” military did start
early with the mugatila during the Umayyad reign and the abn@ of the early Abbasid period. In fact, during
the reign of al-Ma’miin a major development occurred: soldiers in the military, “newly recruited from the
empire’s periphery, became entirely reliant on the state for their survival.” Kennedy, “First Muslim
Empire,” 11.
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mount, all out of his own wealth. Only one who has access to (wajada) these things enters
the category of those upon whom the performance of jihad is incumbent. All others are
exempt.”**' Shafi‘i goes so far as to say that a fighter who sets out on a campaign but then
runs out of the prerequisite provisions is allowed to return home without incurring any
liability.** Although technically obligated to fulfill the duty once performance is initiated
(through joining the military expedition) the exhaustion of provisions negates the duty.
That said, Shafi‘i indicates that, while it would no longer be obligatory for the person to
fight, it is preferable for them to remain with the military campaign voluntarily as
opposed to returning home.*”

The opinion that requires possessing necessary “provisions” as a precursor to
joining the jihad also seems to derive from the previously mentioned Qur’anic verse
regarding going forth “lightly or heavily.” In addition to the various interpretations
already cited, some early authorities, like Ibn ‘Umar and ‘Abdullah b. Jubayr, interpret
the verse as speaking specifically of fighting provisions since the Qur’an also mentions

“riding mounts” and requires one to go forth for jihad whether “riding or walking.”** Ibn

21 Bonner, Aristocratic Violence, 39.
“22 Bonner, Aristocratic Violence, 39.
2 Bonner, Aristocratic Violence, 39.
* Jassas, Ahkam al-Qur’an, vol. 4, 316 (citing Ibn ‘Umar’s opinion); Mawardji, al-Hawi al-kabir, vol. 14, 110-
111 (citing Jubayr’s opinion).
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Hazm mentions Abl Ayyib al-Ansari (d. 50/670) who, commenting on this verse, said
that it applied to weaponry and noted that it covers virtually every human being since
most people inevitably fall within the spectrum of “either lightly or heavily armed.”**
Ibn ‘Abd al-Barr mentions a tradition where the Prophet laments the fact that neither he
nor members of his community were able to find the necessary riding animals to allow
everyone from the community to join the jihad. As a result, the tradition puts forward an
excuse for participation due to a lack of necessary equipment for battle, an essential one
being a riding mount.* Ibn Qudama includes the possession of “equipment” and “riding
animals” as specific aspects of the “physical capacity” required for fulfilling the jihad
duty; “physical capacity” is one of the prerequisites he has for legal responsibility.*”” Of
course, this prerequisite has exceptions. For instance, Ghazali notes that in situations
where an attack is transpiring, it does not matter whether you have a riding animal or
not; jihad is obligatory.*”® He also connects the requirement of having a riding beast to a
potential fighter’s proximity to the conflict zone, noting two opinions in this regard. If

someone is a sufficient distance from the conflict zone, then some say the absence of a

* Tbn Hazm, Muhalla, vol. 7, 291. Note the individual quoted is also known as Khalid b. Zayd b. Kulayb.
26 Tbn ‘Abd al-Barr, Istidhkar, vol. 14, 291.
*7 Ibn Qudama, Kafi, vol. 5, 456.
8 Ghazali, Wasit, vol. 7, 12.
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riding beast excuses performance of the duty. However, others argue that the
importance of fulfilling this particular duty is so high that performance cannot be
excused due to the absence of transportation, since presumably one could find another
way to the conflict zone.*”

Among other things, the subtext to the preceding discussion seems to be jurists’
concern with outlining the scope of an individual’s religious obligation when it comes to
taking up arms, either defensively or offensively, in light of their context, specifically
their financial standing. If they are unable to afford to equip themselves for battle, or
have no one else that can equip them, and they are without a mount, their moral
obligation is mitigated to some degree. As we will see later, this is mitigated even further
when jurists begin to examine the clashing moral obligations that arise out of legal

responsibilities to the state versus third parties.

State Authority

The assumption that underlies most pre-modern juristic discussions on the jihad

430

duty is that it is regulated in some fashion by a governing authority.”® Unlike many

*? Ghazali, Wasit, vol. 7, 12-13.

% The Twelver Shi‘i opinion on this is even more narrowly constructed: jihad can only be waged “under

the leadership of the rightful Imam” and after 873 CE, “theoretically no lawful jihad” can be fought because
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modern Muslim expositions on armed struggle, pre-modern jurists did not believe every
individual possessed the right to declare jihad.”' As Khaled Abou El Fadl notes:

Muslim jurists also concede a considerable amount of discretion to the ruler over

issues involving dealing with foreign powers. Therefore, their discourses

evidence a great amount of deference to the ruler as to when a ruler may or may
not enter into a peace treaty or wage war against non-Muslims.*’

The discussion of the ruler or state’s authority in the context of jihad revolves
around two central points.” The first is a general affirmation of the state’s authority to
declare jihad. The second is the different opinions regarding the authority to obligate
participation in a defensive jihad, meant to protect Muslim territory, as opposed to an

offensive one, meant to engage the enemy within its own lands in order to expand

Muslim territory.

no Imam exists. There is an exception for “defensive jihdd” though and in practice various wars that have
been fought since then have been framed as jihad. Rudolph Peters, Jihad, 4. That said the acceptance of
state authority in this realm was not universal. In fact, one of the “distinguishing features” of the scholar-
ascetics in the frontiers during the early Abbasid period was their “indifference to and at least partial
rejection of the authority of the caliphs in the conduct of war.” Bonner, “Jihad on the Arab-Byzantine
Frontier,” 6. Bonner notes that Abl Ishaq al-Fazari came to understand “proper authority” as being present
in the “religious scholar, rather than in the delegated representatives of the imam.” Ibid. at 19.
31 See, for example, ‘Abd Allah ‘Azzam, AL-Difa‘ ‘an aradi al-Muslimin: ahamm furid al-a‘yan (n/a: Minbar al-
Tawhid wa-l-jihad, 1984); Muhammad ‘Abd al-Salam Faraj, Al-Jihad: al-Farida al-gh@’iba (n/a, 1981).
2 Khaled Abou El Fadl, “The Rules of Killing at War: An Inquiry into Classical Sources,” The Muslim World,
vol. 89, no. 2 (April 1999), 150.
1 am taking the ruler to be equivalent to the state for reasons that I outlined earlier in this chapter.
Generally speaking, jurists speak of the ruler using three interchangeable terms: khalifah, imam and
sultan. For instance, see Shafi<, al-Umm, 373 (sultan), 378 (imam) and 386 (khalifah). The term sultan
eventually acquired a non-caliphal meaning during the Seljuq period as they took it for a title despite not
being caliphs.
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The State’s Exclusive Authority
With regard to the state’s authority, Shirazi explicitly states that it is “detested
for an attack to occur without the prior approval of a ruler or commander” (yukrah al-

“*His reasoning is that any attack will

ghazw min ghayr idhn al-imam aw al-amir min qablihi).
require determining whether this course of action is necessary (‘ala hasab hal al-hajah)
and the ruler, as well as his commanders, are best situated to make this determination
(a‘raf bi-dhalik).”® Tbn Qudama has the same opinion as Shirazi, except he is more
categorical, stating that it is “not permissible” (1a yajiiz), as opposed to simply “detested,”
to leave for an attack without the permission (al-khurdj ila al-ghazw illa bi-idhnihi) of the
commander (amir).”® Like Shirazi, Ibn Qudama also offers reasons for why this
permission was necessary based on the relative superiority of the commander’s (amir)
knowledge regarding the “strategic advantages in warfare” (masalih al-harb), supply

routes (turugat), places of potential enemy ambush (makamin al-‘adiw) and their

numerical strength (kathratihim wa-qillatihim).*’

3 Shirazi, Muhadhdhab, vol. 3, 270.
% Shirazi, Muhadhdhab, vol. 3, 270.
¢ Ibn Qudama, al-Kafi, v. 5, 497.
*7 1bn Qudama, al-Kafi, v. 5, 497. He brings it up again and notes that there is also a fear that ill-conceived
plans of attack that occur without the commander’s position could demoralize the troops. Ibid, 499.
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Interestingly, Ibn Qudama makes no mention of the imam (or khalifah) whereas
Shirazi mentions both the imam and the amir. This is likely an indication of their different
geographies, political environments and their individual relationships with the
governing authorities of the time. Shirazi spent his life between Khurasan and Baghdad,
living under Seljuq rule and maintaining close ties to the state such that the vizier in
Baghdad, Nizam al-Mulk (d. 485/1092), constructed a school in his honor.*”*® On the other
hand, Ibn Qudama spent most of his life in close proximity to the frontier, under Ayyubid
rule, even fleeing to Damascus from near Jerusalem due to the Franks’ mistreatment of
Muslims. Most importantly, later in life, Ibn Qudama actually joined Salah al-Din in his
jihad to conquer Jerusalem.*”’

For his part, Ibn Hazm states that whoever is commanded by the ruler to join the
jihad in the “enemy territory” (dar al-harb), they are obligated to follow his command

“® He quotes a famous tradition of the

unless they have a legitimate excuse (‘udhr gati‘).
Prophet that the obligation to emigrate, as in the emigration to Medina, is no longer

operative after the conquest of Mecca. The only exception is in the context of the jihad

duty; hence, if you are summoned (by the ruler) to emigrate for the sake of jihad you must

8 Chaumont, “al-Shirazi,” EI2.
#9 G. Makdisi, “Ibn Kudama al-Makdisi,” EI2.
0 Ibn Hazm, Muhallg, vol. 7, 291.
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go forth.**" Qarafi reports a similar opinion from Sahniin b. Sa‘id (d. 240/854) that jihad is
no longer obligatory (as an ‘ayn-obligation) after the conquest of Mecca unless “the ruler
commands it.”** In other words, only the ruler has the ability to physically displace you
either through a general command to emigrate (now inoperative) or relocation for the
sake of fulfilling the jihad duty.

Aside from a declaration by the ruler, the only other way a jihad duty can be
activated is in defense of a besieged territory. In that situation, there is no need to wait
for the leader’s direction. For Mawardi, the duty is kifaya at first and becomes an ‘ayn-
obligation for everyone in the immediate vicinity depending on the duration and
intensity of the attack.”” Ibn Qudama notes that these are situations where the fear of
harm (yukhaf al-darar) from a surprise attack by the enemy (mufaja’at ‘adiiw) requires not

444

delaying confrontation.** This scenario is discussed in greater detail in the section on

moving between kifaya and ‘ayn obligations.

Limits on the State’s Authority

*! Ibn Hazm, Muhallg, vol. 7, 291.
42 Qarafi, Dhakhira, vol. 3, 385.
*3 Mawardi, al-Hawi al-kabir, vol. 14, 113.
** Ibn Qudama, al-Kafi, v. 5, 497.
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While the authority to declare jihad clearly resides with the state, Shirazi does
note some limits to the state’s ability to determine who specifically will comprise the
battle ranks. Hence, while he discourages individuals from participating in jihad without
permission from the imam or amir, he does not forbid it. Although the governing
authority determines when the military engagement will occur, what the needs are for
the fighting force, and which individuals will participate, there is no liability if an
individual joins the fight regardless of not receiving permission from the state.*” Of
course, it is not clear whether this situation is the same as receiving a direct order not to
participate, but either way it highlights the tension that exists when the state has
authority to regulate religious obligations. While warfare was often in the pursuit of
“secular” aims, it also contained religious undertones.**° Hence, Shirazi seems to, at least
in part, be making space for fulfilling the jihad-duty to satisfy one’s inner conviction even
if it has not been sanctioned by the state. It is for this reason he says that while only the

state can give permission to attack, if an attack were to occur without its permission it

45 Shirazi, Muhadhdhab, vol. 3, 269-270.
¢ An example of this dual function where jihad functions as both religious obligation and state policy is
Mahmud al-Ghaznvi’s expedition to India, which provided legitimacy for his rule and elevated him to
hero status. However, the campaign did “little to spread Islam or Muslim power” and was primarily
aimed at gaining resources to “maintain the army,” among other things. Hugh Kennedy, “The late
‘Abbasid pattern 945-1050,” in The New Cambridge History of Islam, Vol 1: The Formation of the Islamic World,
Sixth to Eleventh Centuries, ed. Chase F. Robinson (Cambridge: Cambridge University Press, 2011): 377.
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would not be unlawful (Ia yuharram).*’ This is because the act is nothing more than self-
deception (laysa fihi akthar min taghrir bi-l-nafs) and, in the context of jihad, this is
permissible (yajiiz fi al-jihad) presumably because it results from the heat of the
moment.**® In this way, Shirazi is highlighting the major tensions that exist for the jurists
regarding the state’s authority over jihad: it is fundamentally an expression of religious
passion and fervor for the sake of God. To allow the state to regulate it completely not
only channels significant power to them, but in some respects might serve to dampen
that passion that is so essential to the religion in the first place.

There is also a difference of opinion among jurists as to how far the state can
extend its authority with regard to the jihad-duty. The question arises as to whether a
fighter is still duty-bound to engage in battle if the enemy, although present, no longer
poses a threat because their ranks have been significantly depleted. Specifically, does a
fighter’s duty persist after securing Muslim lands and their populations? Does it extend
into other territory and remain intact until the enemy converts to Islam or pays a poll
tax (jizya)? According to the reported opinions of Ibn ‘Umar, ‘Ata>, ‘Amr b. Dinar and Ibn

Shubruma, if Muslim lands and populations are secure, then neither the leader nor those

7 Shirazi, Muhadhdhab, vol. 3, 270.
48 Shirazi, Muhadhdhab, vol. 3, 270.
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following him are required to engage in an offensive attack on the enemy; the jihad duty
can be completed without pursuing the enemy beyond Muslim territory.** Others
disagree and argue that the leadership and fighting force must persist in their assault
until conversion or payment of the poll tax takes place. This is the position of Jassas’s
colleagues and was reportedly also the position of some important early luminaries like
al-Migdad b. al-Aswad (d. 33/654) and Abt Talha (d. 34/654).*° The view is also shared by
Qarafi, who considers jihad not only a collective duty, but one that, once engaged, must
be carried out until the specific adversary has either accepted Islam or paid the poll tax.**

Regarding the transformation of a defensive jihad duty into an offensive one, like
other scholars noted above, Jassas states that if enough inhabitants of the frontier are
able to gather into an armed force and repel the invaders then there is technically no
additional obligation, especially for people further inland. However, a point of dispute
among jurists is what happens when, despite the collective duty being fulfilled, a ruler
wishes to go further and issues a general call to arms for a more aggressive engagement
with the enemy in order to inflict a harsher blow. Put another way, to what extent does

the jihad duty accommodate a ruler’s ability to craft military strategy. In this dispute,

*° Jassas, Ahkam al-Qur’an, vol. 4, 312.
0 Jassas, Ahkam al-Qur’an, vol. 4, 312.
1 Qarafi, Dhakhira, vol. 3, 385.
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Jassas privileges the state’s authority to utilize the jihad duty for strategic objectives
beyond territorial defense. If the state mandates it, he requires those summoned to

®2 Jassas does, however, cite early authorities, like Ibn

offensively engage the enemy.
Shubruma, who reject this executive privilege because jihad is voluntary, not obligatory,
and who interpret the Qur’an’s verses on jihdd as invitations, not commands. These early
authorities compare jihad verses to other verses relating to inheritance where a similar
linguistic formula is used, but with the meaning of “exhorting,” not requiring.”’ Jassas
discusses this distinction between encouragement to engage in an activity versus a duty
to perform. He argues that there must be evidence or a signifier that supports reading a
phrase simply as encouragement as opposed to establishing a rule, and he considers the
linguistic default for any imperative verb to be a command, not an invitation. In the case
of jihad there is no evidence to suggest that it is not a rule, hence Jassas considers it
obligatory for all legally capable people and for everyone else according to their

454

capability.

2 Jassas, Ahkam al-Qur’an, vol. 4, 311.

3 Jassas, Ahkam al-Qur’an, vol. 4, 311.

4 Jassas, Ahkam al-Quran, vol. 4, 313. The “legal effects” of the imperative form is a “major point of

disagreement” in Islamic legal theory (usal al-figh). If there is a command to “do this” then should it be

considered as falling “within the legal value of the obligatory or also within that of the recommended and

the indifferent?” Wael Hallaq suggests that a “minority” of jurists held that the imperative form could

equally indicate “obligation, recommendation and indifference,” others said that it only signified

“recommendation” and the majority said the imperative was “an instrument by means of which only
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Mawardi turns to the issue of what imperative verbs signify when discussing what
triggers the jihad duty. He notes that aside from a defensive duty to protect Muslim lands,
the duty also extends to military campaigns in the “land of disbelievers” where they are
either fought until they embrace Islam or, if they do not accept Islam, agree to pay a poll
tax. He argues this on the basis of Q 2/al-Baqara: 193, which uses an imperative verb to
instruct people to “fight them till there is no longer chaos and all of religion belongs to
God.” For Mawardji, this verse does not individually obligate jihad, but rather leaves it as
a kifaya-duty.” Ibn ‘Abd al-Barr notes that jihad involving military expeditions with
troops into enemy territory is a kifaya-duty as long as the capacity to defeat the enemy
exists for those who participate.”® Again we see the tension between jihad as pietistic
duty and jihad as the mechanism for achieving a ruler’s ambitions, as well as the state’s
potential monopoly on participation in an activity commanded by the Qur’an. In the
defensive context, the duty to engage the enemy before you is clear but becomes less
apparent when pursuing that enemy into his own lands. The pious justification weakens

outside the defensive context, but jurists recognize the state’s need (supported by

obligatory acts are decreed.” Wael B. Hallaq, A History of Islamic Legal Theories: An Introduction to Sunni ustil
al-figh (Cambridge: Cambridge University Press, 1997), 48.
> Mawardi, al-Hawi al-kabir, vol. 14, 113.
¢ Ibn ‘Abd al-Barr, Istidhkar, vol. 14, 292.
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historical precedent) to expand its territory and continue to pursue the enemy. Hence,
they create a pious motivation beyond defense of one’s land, which also allows one to go

on the offensive: the duty to convert people to Islam.

Impious Leaders

The tension between the state’s authority and an individual’s religious obligation
is also highlighted in one minor point. Jassas addresses the question of how the state’s
authority, specifically that of the head of state, is impacted by their level of piety. In
other words, is it permissible to engage in jihad following the command of someone who
is impious? Jassas replies in the affirmative, stating that in the years after the four leaders
who succeeded the Prophet, when there was a “decline in leadership,” the Companions
of the Prophet still engaged in jihad behind the leadership of impious commanders (al-
umar@ al-fussaq). He specifically cites the case of Abl Ayyiib al-Ansari, who was involved
in a military expedition led by Yazid b. Mu‘awiya, whom Jassas refers to as al-La‘in (“the
Cursed”).”” The question itself is revealing since it betrays the pietistic concerns that

underlies many of the discussions regarding kifaya-duties. In practice, jihad could appear

*7 Jassas, Ahkam al-Qur’an, vol. 4, 319. It should be noted that the campaign referred to here is the one sent

during the caliphate of Mu‘awiya in 669 CE, which laid siege to Constantinople. See, G.R. Hawting, The First
Dynasty of Islam: The Umayyad Caliphate 661-750 AD (New York: Routledge, 2000), 42.
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unsacred since it simply represented military activities in service of the state. However,
its sacred place within the Qur’an, its early history and the fact that it was a religious
duty meant it carried significant devotional value. Hence, jurists struggle with the
tension between jihad being regulated by the state and the dangers of its misuse by an
unethical authority. In other words, they wrestled with whether it was moral to always
obey the command of those in authority especially in those circumstances where the

state was obligating people to behave sacrilegiously.

The State’s Responsibility

With regard to the responsibilities of the state regarding the jihad-duty, Mawardi
notes that taking personal charge of the jihad is part of the imam’s official
responsibilities.”® For Shirazi, the imam is required to “gather an army to remove
disbelievers from Muslim lands.” Subsequent to that, he must place “trustworthy
commanders” (umara’ thigat) throughout the retaken territory to secure it and must also
provide security by building “fortresses” (hisn) and “digging trenches” (hafr khandagq).**’

Ghazali expands the role of the caliph (imam) even further when it comes to jihad. Not

% Mawardi, al-Hawi al-kabir, vol. 14, 113.
9 Shirazi, Muhadhdhab, vol. 3, 270.
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only does he give the leader the sole right to wage jihad, but obligates him to make sure
the duty is fulfilled regularly. He mandates that every leader raise an army annually to
undertake military excursions in order to demonstrate “Islam’s presence” and put
forward a “compelling propagation.”* Ghazali notes that these campaigns should not
focus broadly on regions under the control of disbelievers, but rather advance on areas
of strategic importance.” Ibn Qudama reasons that a minimum of one military
engagement per year is necessary because a tribute (jizya) must be collected from “non-
Muslim subjects” (dhimma) annually “in exchange for providing them protection, which
is an alternative to waging war against them” (wa-hiya badalun ‘an al-nusrah fa-kadhalik

mubdaluha wa-huwa al-jihad).*** Qarafi reports that ‘Abd al-Malik mandated that the ruler

% Ghazali, Wasit, vol. 7, 6. Some have argued that jihad actually functioned as a way to legitimate a ruler,
especially after the loss of political unity in the late 8" century. Rudolph Peters, Jihad, 5. That said, it may
not be accurate to view this annual jihad as a “functional rule.” As Khaled Abou El Fadl has pointed out, at
times a jurist might believe that they are articulating an “actual social or political practice,” but in reality
it is simply “aspirational in nature.” Hence, in the case of yearly jihad, El Fadl argues that a misreading or
change in the context in which the jurist’s statement was made may mean that the functional rule is
actually aspirational. However, if the statement was meant as a moral prescription then the rule continues
to remain valid regardless of the circumstances. Khaled Abou El Fadl, “Between Functionalism and
Morality: The Juristic Debates on the Conduct of War,” in Islamic Ethics of Life: Abortion, War and Euthanasia,
ed. Jonathan E. Brockopp (Columbia: University of South Carolina Press, 2003), 104.
*! Ghazali, Wasit, vol. 7, 6.
*2 Ibn Qudama, Kafi, vol. 5, 457. He goes on to note that based on need, the jihad-duty can be carried out
more than once a year. He does note that not all engagements with “non-Muslims” are divided into either
getting tribute or fighting. For instance, fighting might be excused (or postponed) if these non-Muslims
are received as guests, if it is necessary to wait for reinforcements, if the supply chain on the road to battle
is not sufficient, if delaying the fight will allow them time to be tempted to become Muslim, etc. Ibid., 457.
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send troops on a military expedition (ighza’ t@’ifa) against the enemy once a year, either
led by the ruler or a deputy of his. The purpose would be to “call them to Islam”
(yad‘@hum ila al-islam), “stop the harm they are causing” (yakuffu adhahum), make Islam
known to them, fight them till they enter the faith or pay a tribute.* In addition, he
notes that the ruler must take care to treat those people who join the military expedition

fairly, without discrimination (presumably regarding the distribution of war booty).

Third Party Rights

While there are various reasons why individuals might be excused from the duty
to participate in jihad, the reasons generally relate to personal characteristics that
disqualify the individual’s participation, for instance, mental deficiency, not having
reached the age of majority, or even poverty. However, the discussion of the jihad duty
also reveals another set of “rights” owed to third parties, which exert a power over
individuals that, at times, supersedes the state’s authority. These third parties include
creditors, slave masters, husbands and, most importantly, parents. In these cases, even
if an individual is not disqualified due to a personal characteristic, their subordinate

status in relation to a third party might make them ineligible to perform. Third parties

463 Qarafi, Dhakhira, vol. 3, 386.
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are particularly interesting because ordinarily only two authorities, other than God,
require subordination in Islamic law: the ruler and the jurists. These cases are especially
instructive because they suggest that asserting third party rights can directly challenge
a state’s ability to compose its armed forces, the very backbone of its coercive power.
Interestingly, discussion on third parties in the jihad context is relatively absent in the
earliest juristic discussions though it is based on material in hadith literature and so
possibly has an an early origin. However, in later centuries jurists begin an earnest
examination of the role of parents, slave owners, creditors and husbands in curtailing
the jihad duty for their subordinates. The basic question they are looking to answer is
how the jihad duty, made operative by the head of state or arising out of a particular set
of circumstances, contends with competing duties owed to third parties.

It is clear from the legal literature that the primary competitor to the state’s
authority in the jihad context is the duty owed to parents. Most jurists cite the famous
Prophetic tradition, narrated by Ibn ‘Abbas, in which a man requests permission from
the Prophet to join the jihad. The Prophet counters by asking whether the man’s parents

are still alive, to which the man responds in the affirmative. The Prophet then tells him
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“your jihad is with them” (fa-fihima fa-jahid).** In many respects, examining parental
authority in the jihad context is instructive for understanding how all third party rights
function. Ibn Hazm states that, generally speaking, it is not possible to participate in
fulfilling the jihad duty without permission from one’s parents. This is his default
position. However, he goes on to note that there are exceptions, and even exceptions to
the exceptions. For instance, parental permission is not required in situations of
imminent danger where the “enemy attacks a population of Muslims.”** In this case, the
duty extends to everyone in the vicinity who has the capacity to help, regardless of
whether they have obtained parental permission or not. However, Ibn Hazm adds an
exception to this: even in these circumstances, if participating in the jihad would
“destroy” either of the parents (i.e. cause them serious emotional or physical harm) then
it is not permissible to participate in the jihad even in the exceptional circumstances
described.* He bases his opinion on a number of commonly cited Prophetic traditions

indicating the role of parental permission. He also mentions a tradition that “listening

*** Ibn Hazm, Muhalld, vol. 7, 292; Shirazi, Muhadhdhab, vol. 3, 269; Baghawi, Sharh al-Sunna, vol. 10, 377; ‘Abd
al-Razzaq, al-Musannaf, vol. 5, 175.
* Ibn Hazm, Muhallg, vol. 7, 292.
*¢ Ibn Hazm, Muhallg, vol. 7, 292.
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and obeying” one’s parents is a right they have over you, as long as they do not order
you to be disobedient to God.*”

In Shirazi’s discussion on jihad and parental permission he broadly contends that
being righteous to one’s parents is an ‘ayn-obligation and thus takes precedence over the
kifaya-duty of jihad.**® Shirazi points to a tradition of the Prophet in which he mentions
righteousness towards one’s parents as taking precedence over jihad when considering
which actions are most praiseworthy.*” Similarly, he recounts a story in which a man
approached Ibn ‘Abbas, having vowed to invade Byzantine territory, but his father had
forbidden it. Ibn ‘Abbas instructed him to obey his father since other fighters could be
found to invade the territory, but he alone was responsible for his parents’ well-being.””°
Shirazi continues his discussion by also contemplating whether the duty would remain
when neither parent was alive. First, in cases where both parents have passed, he
automatically extends authority over the child to the default guardians: the
grandparents. Hence, where parents are deceased, the rights owed to them are now owed

to the grandparents: an orphan is not permitted to pursue jihad without their

*7 Ibn Hazm, Muhallg, vol. 7, 292.
*% Shirazi, Muhadhdhab, vol. 3, 269. This is also the opinion of Ibn Qudama. See, Ibn Qudama, Kafi, vol. 5, 457.
% Shirazi, Muhadhdhab, vol. 3, 269.
470 Shirazi, Muhadhdhab, vol. 3, 269.
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grandparent’s permission. In situations where only one parent is alive but there is also a
grandparent present, some debate arises as to whether any duty is owed to the
grandparent. One opinion contends that parental authority, even of just one parent,
eclipses all other claims of familial authority. The second opinion, which is the one
Shirazi himself adheres to, is that the presence of a parent does not negate the
requirement to be righteous towards grandparents, thus they maintain rights over the
child and their permission must be sought prior to engaging in jihad.””

Other jurists also articulate similar arguments for requiring parental permission.
Ghazali states that parental permission is a condition for fulfilling the jihad duty
primarily because of the potential dangers an individual will face and the resulting
emotional anxiety it may cause his parents.*”* Kasani also requires a son to get permission
to fight from his parents, or one parent if the other has passed, because “devotion to
parents” is an ‘ayn-obligation that takes precedence over the kifaya-duty of jihad.*”

Baghawi states that there is no jihad without the permission of Muslim parents, even if

471 Shirazi, Muhadhdhab, vol. 3, 269.
2 To support his point Ghazali cites a hadith in which a man approached the Prophet asking him for
permission to join the jihad. The Prophet responded by asking “in what condition did you leave your
parents?” The man responded that he had left them “in a state of tears” (taraktuhuma yabkiyan). The
Prophet then told the man to go back to his parents and “make them laugh in the same manner that you
made them cry” (irja‘ wa-adhikhuma kama abkaytahumd). Ghazali, Wasit, vol. 7, 9.
73 Kasani, Bad@’i¢ al-san@’i¢, vol. 7, 98.
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only one of them is alive, when jihad functions as a kifaya-duty. When jihad has become
‘ayn, for whatever reason, no permission is required.”* Baghawi notes that Awza‘
requires permission from both parents as a condition to participating in jihad; one
parent’s permission is insufficient.”” He narrates a lengthy tradition from Awza‘
recording an exchange he had with an interlocutor. After asking Awza‘ about the need
for both parents’ permission, the interlocutor complicates the question by wondering
whether the opinion would change if the father requests the son to fight “alongside him,
serve him and help him,” but the mother forbids it. Awza“i reiterates his position that
one parent’s permission is not sufficient. The interlocutor continues to add qualifiers and
asks whether it would be different if the parents were disbelievers. Awza‘i again insists
on both parents’ permission even if they are not Muslim, but adds a caveat. He states that
“if your mother was to forbid you out of animus towards Islam, then don’t obey her.

However, if she forbids you due to her own needs, then stay with her.”*® According to

*7* Baghawi, Sharh al-Sunng, vol. 10, 378 (holds the same position with regard to creditors).

*7> Baghawi, Sharh al-Sunna, vol. 10, 379.

*7¢ Baghawi, Sharh al-Sunna vol. 10, 379. He notes that this position with regard to disbelieving parents was

also held by Sufyan al-Thawrl. It is interesting here that Awza‘1 focuses on the responsibility to the needs

of one’s mother as opposed to one’s father. To some degree the greater responsibility owed to her suggests

different, possibly higher, authority a mother has in comparison to the father. Baghawi reinforces this

view by noting some scholars’ view that if you are performing the supplemental (nafl) prayers and your

mother calls to you out of need, then you must respond. However, if your father calls then praise God,

complete your prayer and then answer. Ibid., 379. Of course, the greater authority conferred upon the
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Baghawi, both Awza‘i and Sufyan al-Thawri follow a similar opinion with regard to
grandparents: permission is required from them as long as they have “need” for their
grandchild. However, he does not extend the permission to uncles and aunts.*”

In certain cases there is debate as to whether parental authority is superceded by
other considerations. For instance, where parents are not Muslims, some jurists argue
that their children no longer have to seek their permission to participate in jihad.
However, Ibn Rushd notes that there is disagreement on this.”® Those jurists, such as
Shirazi, who do not require permission from non-Muslim parents argue that it is because
these parents are likely to have a hostile relationship to Islam.”” However, if the parents
convert prior to the army marching into battle, then there is additional debate over
whether permission would now be required. One opinion holds that once the individual
has stepped forward to participate in jihad, the duty becomes an ‘ayn-obligation for him
and cannot be removed simply because the requirement of parental permission is now

operative whereas it was not previously. The other opinion contends that new

developments can negate the jihad duty, in the same way that getting sick would, and the

mother may simply reflect the reality that she is less likely to be self-sufficient in the pre-modern era as
compared to the father.
77 Baghawi, Sharh al-Sunna vol. 10, 379.
*78 Ibn Rushd, Bidayat al-mujtahid, vol. 1, 278.
47 Shirazi, Muhadhdhab, vol. 3, 269.
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absence of parental permission should be considered a legitimate excuse since one of the
conditions for engaging in jihad is no longer being met.*** Similarly, Baghawi notes that
if a Muslim man’s parents are disbelievers then he can go forth without their permission

! However, he mentions a

regardless of whether the jihad is obligatory or voluntary.
different position held by Sufyan al-Thawri, who requires permission even from
disbelieving parents. As noted above, for Awza<, this is qualified by the fact that the
disbelieving parents’ decision to forbid their child from participation in jihad cannot be
assumed to arise out of animus towards Islam, but should be presumed to stem from the
need for their son’s assistance.*” Ibn Qudama rejects the idea of getting permission from
disbelieving parents by citing historical precedent: Abh Bakr al-Siddig, Abt Hudhayfa b.
‘Utba and others waged jihad without the permission of their disbelieving parents.*
Similarly, some scholars debate whether slave parents have the right to forbid
their children from participating in jihad. Ibn Qudama outlines two main views in this

regard. The first is that permission must be sought from them because they are entitled

to the same kindness (birr) and compassion (shafaqga) as free parents, as long as they are

80 Shirazi, Muhadhdhab, vol. 3, 269.
! Baghawi, Sharh al-Sunna, vol. 10, 378.
*82 Baghawi, Sharh al-Sunna, vol. 10, 379.
* Tbn Qudama, Kafi, vol. 5, 457. He does include an additional reason, saying that their respective parents’
“religious commitments were suspect” (muttahaman fi al-din). Ibid., 457.
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also Muslim.** The second position is that permission is not necessary because they have
no authority (wilaya), offer no support (nafaga) and are unable to even grant themselves
permission.*” Shirazi disputes this claim, arguing that despite being slaves, parents have
aright to “righteousness” from their children, as commanded in the Qur’an, and that the
same anxiety over a child’s participation in jihdd that establishes the general
requirement to seek parental permission also exists in the slave context for slave
parents.*®

Bearing the above in mind, there are limitations to parental authority with regard
to the jihad duty, specifically when the duty is transformed from a kifaya-duty to an ‘ayn-
obligation. Asad al-Karabisi (d. 570/1174) notes that in situations where there is a hostile
party encamped in one’s territory permission is not required. For him, any pain that the
son would cause his parents must be justified; hence, if there is no hostile party

approaching, the duty remains kifaya and does not take precedence over an ‘ayn -

obligation to care for one’s parents.”” In cases where a hostile party is approaching,

*** Ibn Qudama, Kafi, vol. 5, 457.
* Tbn Qudama, Kafi, vol. 5, 457-8. Shirazi also takes note of this view, though he disagrees with it,
specifically in relation to the inability to grant permission in other contexts. Shirazi, Muhadhdhab, vol. 3,
2609.
8 Shirazi, Muhadhdhab, vol. 3, 269.
*7 Asad al-Karabisi, Al-Furigq fi al-Furi’, vol. 2, ed. Ahmad Farid al-Mazidi (Beirut: Dar al-Kutub al-‘Ilmiyya,
2005), 210.

183



permission is not required because the jihad duty has become ‘ayn and Karabisi privileges
it over the ‘ayn-obligation to care for one’s parents.”*® Al2> al-Din al-Samarqandi notes
that if there is a general call to arms then it is obligatory for the son to join without the
permission of his parents or without the permission of one of them if the other has
passed. However, he notes that if the duty is already being fulfilled by some people then
the requirement to seek permission in all the above relationships is reinstated.*” Ibn
Rushd states that jurists generally agree that parental permission is a condition for
fulfilling the jihad duty except when circumstances require the duty’s universal
application. For instance, when there are an insufficient number of people to carry out
the duty, then the duty no longer requires parental permission.**

The same thinking applies in the context of other third parties. For instance,
Kasani does not permit the slave to join the fight except with the permission of his
master.””" His reasoning is that “service to one’s master” (khidmat al-mawla) is an ‘ayn-

obligation, thus must take precedence (mugaddaman ‘ala) over any kifaya-duty.*”” Qarafi

*%8 Karabist, Al-Furigq fi al-Furd’, vol. 2, 210.
* Samarqandi, Tuhfat al-Fugahd’, vol. 3, 294.
*° Tbn Rushd, Bidayat al-mujtahid, vol. 1, 278.
“! Kasani, Bad@i¢ al-san@’i¢, vol. 7, 98. Kasani also mentions similar third parties as operating parallel to
this: parental authority and the requirement that a woman seek her husband’s permission to join the
Jjihad. Ibid.
2 Kasani, Bad@’i¢ al-san@’i¢, vol. 7, 98.
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states the same, indicating that the “rights of the masters” (hugqigq al-sadat) are fard ‘ayn

*® Mawardi holds the same position and cites a

and thus precede any kifaya-duty.
Prophetic hadith in support of his view that a master’s permission is required. He
narrates on the authority of ‘Abd Allah b. ‘Amir b. Rabi‘a that once when a raiding party
was passing through a town, one of the slaves of a local townswoman joined the jihad.
When the Prophet came to know this he asked the slave whether his master had granted
permission for his participation. The slave responded in the negative and the Prophet
instructed him to return to his master and seek her permission. In addition, he instructed
him that if he were to die there would be no prayer said for him (law mutta lam usalli
‘alayka).”* Similarly, Ghazali allows a ruler to hire slaves for jihad, but only after receiving

> At the same time, Ghazali argues that a slave cannot be

their master’s permission.
compelled to participate in jihad by his master since the master’s authority over the slave

does not extend to putting his life in danger.” If the enemy has entered into Muslim

territory, he notes two valid opinions: the slave exemption from the jihad duty applies

% Qarafi, Dhakhira, vol. 3, 393.
4 Mawardi, Hawi al-Kabir, vol. 14, 114.
% Ghazali, Wasit, vol. 7, 16. In fact, he allows disbelievers (mushrikin) to be hired as well as long as “one is
safe from their mischief” and notes that the Prophet permitted hiring Jewish fighters for certain military
expeditions. Ibid., 16.
¢ Ghazali, Wasit, vol. 7, 8-9.
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even in these circumstances; however obligating their participation is permissible as
long as you can establish that they possess the ability to fight (Iahum ahliyyat al-gital).*”’
In other words, you cannot send them knowing they lack the physical capacity to fight
because this would mean certain death. Furthermore, the slave has no obligation to
defend his master if the master decides to participate in a jihad himself. If the master
goes out to battle, then the slave can accompany him to perform the tasks that he

normally would do, but cannot be ordered to fight involuntarily.*®

Concluding Thoughts

As the discussion above suggests, the jihad duty is instructive in helping examine
the category of kifaya-duties as a whole. Aside from a general illustration of how kifaya-
duties operate, the jihad duty also illustrates how kifaya-duties are transformed into ‘ayn-
obligations, in which the jihad duty functions as both kifaya and ‘ayn at the same time and
where it becomes ‘ayn. Additionally, the discussions of jihad bring in important
considerations regarding the ability of state and third parties to regulate kifaya-duties. It

raises vital questions about how to reconcile the moral dimension of jihad for the

*7 Ghazali, Wasit, vol. 7, 18; Samarqandi notes that it is obligatory for the slave to join the fight without the
permission of his master in these situations. Samarqgandi, Tuhfat al-Fugah@, vol. 3, 294.
% Ghazali, Wasit, vol. 7, 8-9.
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individual believer and the state’s need for a military force to pursue its objectives.
Furthermore, it complicates the absolute authority of the state by introducing
competing third parties that possess rights over the individual fighter that supersede
those of the state. Jihad illustrates how the discourse on duties moves between pragmatic
rules and theoretical principles, at times providing guidance for likely scenarios, while
at other points giving space for jurists to engage in moral speculation unhindered by the
constraints of practical reality. In addition, the jihad-duty brings to the forefront the
manner in which kifaya-duties define the boundaries of the moral community. The jurists
use jihad not only to tell us who must defend this community, and how sacred that duty
is, but also use it to demonstrate the instrumental role of the state in giving jihad

direction and form.
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CHAPTER THREE: DUTIES TO THE DEAD

Introduction

The previous chapter on jihad demonstrates how the kifaya doctrine functions
within arguably its most prominent duty. As noted, jihad is one of the illustrative duties
in the kifaya category that jurists frequently reference. Another kifaya-duty frequently
referenced by jurists is the one owed to the dead: funeral rites. Aside from its well-
recognized role as a kifaya-duty, discussion of duties to the dead serves a broader
purpose. Drawing on Marion Katz’s observation that Islamic legal discourses relating to
the body are important to analyze, the discourse on dead bodies is particularly revealing
of the “Muslim understanding of the human experience.”” These duties traverse the
boundaries of practical necessity and symbolic meaning, providing insights into

preferences and hierarchies within the Islamic discourse, and impacting questions of

*” Marion Katz, Body of Text: The Emergence of the Sunni Law of Ritual Purity (Albany: State University of New
York Press, 2002), 1. The discussion around duties to the dead extends beyond the Islamic tradition, even
receiving commentary from philosophers who speak of the “serious practical ethical problems” arising
out of not recognizing “the moral interests of the dead.” Jeff Noonan, “Duties to the Dead and the
Conditions of Social Peace,” The European Legacy 17, no. 5 (2012): 594. Likewise, other premodern religious
traditions navigated similar questions around the dead. For instance, in the Jewish tradition, the rules
around burial were “an elaboration of meticulous behavioural rules designed to protect the living from
contamination at the same time as they carry out the serious obligation on all Jews to participate in the
burial procedures.” Jon Davies, Death, Burial and Rebirth in the Religions of Antiquity (New York: Routledge,
1999), 95. Furthermore, the “task of burial” was considered “incumbent upon the whole community” and
a “particular duty of the family.” Jon Davies, Antiquity, 104.
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gender, kinship, purity and religion itself. In some respects, this discourse represents a
departure from Mary Douglas’ claim that “practical interest in living and not an
academic interest in metaphysics” is what produces significance of ritual; in the duties
to the dead pragmatism and metaphysics have equal space in the construction of
meaning.”” As with previous chapters, the focus here is on the juristic dialectics
exploring these matters in treatises of substantive law, specifically chapters devoted to
“funerals” (kitab al-jan@’iz) and how it might inform our understanding of kifaya-duties.
As Leor Halevi has noted, “funerary traditions played a special role in Muslim societies”
and form “part of an ideological discourse on everyday life.”**" Within this space then
there is much to be gained not only concerning the parameters of legal obligation in
Islamic law, but also how these obligations order Muslim life even at the end. In this
ordering, jurists address three primary objectives: how to be pragmatic regarding the
dead, how to preserve a sacred ritual dimension within the funerary duties and how to

navigate the boundaries of the Muslim community. These objectives are not necessarily

*% Mary Douglas, Purity and Danger: An Analysis of Concepts of Pollution and Taboo (New York: Routledge,
2001), 90.
*%! Leor Halevi, “Wailing for the Dead: The Role of Women in Early Islamic Funerals,” Past & Present, no.
183 (May, 2004): 11. These traditions were not fixed though; ritual practice was not static, but rather the
law around it developed over time. Khaled Blankenship, review of Muhammad’s Grave: Death Rites and the
Making of Islamic Society, by Leor Halevi, American Historical Review (Dec. 2009): 1572.
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in conflict, but at times one objective might be emphasized over another. In the same
vein, the boundaries of the Muslim community highlight the tensions between religious
and familial affiliations.

Regarding what the core sources have to say about duties to the dead, while the
other original duties, jihad and the pursuit of knowledge, are connected by their mention
in the same verse, the Qur’an makes no mention of funeral rites or the obligation to
perform them. This absence of funeral rites in the Qur’an is especially peculiar given the
numerous mentions of death throughout the text, primarily to exhort people to perform
acts in anticipation of an afterlife. The earliest chapters of the Qur’an, commonly
associated with the Meccan period of Muhammad’s revelation, are dominated by
apocalyptic themes, reward and punishment. The only verse that speaks of funeral
prayers, Q 9/al-Tawba:84, is one that prohibits its performance for the “hypocrites”
(munafigiin) who refused to participate in jihad: “do not hold funeral prayers for any of
them if they die, and do not stand by their graves—they disbelieved in God and His

Messenger and died rebellious.”*

* The term “hypocrites” does not cover the full range of the Arabic word being translated, but is a
Medinan term of abuse in the Qur’an. Broadly speaking, “hypocrites are considered half-hearted
believers who outwardly profess Islam while their hearts harbor doubt or even unbelief. Camilla P.
Adang, “Hypocrites and Hypocrisy,” in Encyclopedia of the Qur’an, ed. Jane Dammen McAuliffe,
https://bit.ly/2w1BR39.
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The hadith literature provides more references to the particulars of funeral rites,
but scarcely mentions the nature of the obligation owed. In fact, explicit proof-texts from
Muhammad’s statements are seldom used by jurists as the primary justification for
specific obligations. When jurists rely on the core sources they tend to utilize scriptural
proof-texts tangentially connected to their arguments. However, despite the absence of
direct proof-texts, virtually all legal manuals, across the schools, obligate the
performance of certain duties to the dead. In addition to the limited proof-texts, jurists
also rely on reported practices of Muslims from earlier periods, as well as their own
intuitions, to construct a framework of duties owed to the dead. Notably, there is never
any discussion of the origin of these rites, although Kasani does offer one interesting
exception to this. He relates that when the prophet Adam passed away, angels bathed
him then said to his son “this is a sunnah of death, and it is a categorical sunna (sunnah
mutlagah) meaning [it is] obligatory (wajib).”** Kasani claims that these rites were passed
down from the time of Adam and then abandoned just like other “inherited sunnah”

(sunnah mutawarithah).**

%93 Kasani, Bada'i¢ al-sand’i¢, vol. 1, 299.
%4 Kasani, Bada'i‘ al-sand@’i, vol. 1, 299.
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The legal literature discusses five primary rites as funerary duties: ritually
washing the body, shrouding it, praying over the body, carrying and burying it.”” These
duties are typically found either in standalone chapters on funerals (jan@’iz) or as part of
chapters on other topics, such as the ones on prayer. The duties in this context are
generally framed as “rights” (haqq) owed to the dead.”® In addition to these main duties
to the dead, jurists also explore more minor questions connected to funerals such as who
is permitted to attend the burial, whether someone can cry at the gravesite, what to do
when an individual is close to dying, etc. Not all of these issues are characterized as
obligations; as with other kifdya-duties, jurists intersperse discussion of obligatory acts
with acts that are merely preferred or recommended. Hence, there is a significant
amount of material concerning death and funerals, but this chapter focuses exclusively
on matters related to duties owed to the dead. Even in this regard, it is not possible to

cover every aspect of these duties, and so the aim will be to cover major points of

°% Kasani frames it as six main topics, considering martyrdom to be a standalone topic. I discuss
martyrdom in this chapter separately as the last exceptional category of standard funerary duties.
Kasani, Badd'i‘ al-sana’i, vol. 1, 299.
*% For instance, Shafi‘ reportedly said that one should not be “negligent of the rights of their brother”
after death. Mawardi, al-Hawi al-kabir, vol. 3, 6. Likewise, there is mention in a Prophetic hadith that
among the rights owed to other Muslims (‘ald al-Muslim sittun huqtiqun) is the right to be washed after
they pass. Kasani, Badd'i¢ al-san@’i¢, vol. 1, 299. In another tradition, this is spoken of as a “debt” that is
owed to the dead. Ibn Hazm, al-Muhalla, vol. 5, 115.
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emphasis and dominant themes that emerge.”” It is neither feasible nor arguably
necessary to cover everything else.

Regarding classification of funeral rites, jurists tend to be aligned in their view
that these acts are obligatory. Kasani states categorically that there is ijma‘ on these acts
being obligatory.”® Furthermore, he says that the nature of the obligation is kifaya: as
long as some undertake the obligation it is suspended for everyone else. For Kasani, he
reads the kifaya doctrine as centering on the attainment of an obligation’s purpose (husil
al-magsid) and once that occurs the obligation is satisfied such that replicating it leads
to no additional benefit.”” Similarly, Mawardi says that washing the dead, shrouding
them, praying over them, and bringing them to the burial site are all “duties upon
Muslims collectively, but addressed to them individually” (furida ‘ala kaffat al-Muslimin
wa-I-kull bihi mukhatabiin).”* Ibn Hazm affirms what Kasani says regarding ijma, noting

that “there is no difference” among scholars on the fact that funeral rites are kifaya-

* That said, at certain points it may be relevant to the discussion to also explore acts that are classified
as preferred or recommended.
°% Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 299.
%% Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 300.
>1® Mawardi, al-Hawi al-kabir, vol. 3, 6.
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7«

duties. Within these rites he includes “washing the dead,” “shrouding them,” “burying

them” and “praying over them.”"'

With this in mind, the present chapter will explore various components of the
kifaya-duties relating to funeral rites. It begins with an exploration of what I characterize
as the “standard” funeral rites: those duties owed to a deceased Muslim male of legal
capacity. These standard duties will be explored for the four main funeral rites, listed in

order of occurrence: ritual washing, shrouding, prayer and burial.”**

Having established
baseline duties relating to funeral rites, the chapter then turns its attention to jurists’
exploration of “exceptional” circumstances that require departures from standard
duties. These circumstances demonstrate how the identity of the deceased impacts the
duties owed and the manner in which those duties are performed. The chapter identifies
six exceptional categories, based on the characteristics of the deceased, that are the
jurists” primary concern. First, gender, namely whether the deceased is a woman, plays
an important role in altering both how a rite is performed and who performs it. Second,

the deceased’s association with sinfulness: specifically, whether they have committed

crimes, been labelled a hypocrite or branded a rebel. Third, whether the deceased was a

> Ibn Hazm, Muhallg, vol. 5, 121.
*'2 The last rite, burial, includes both transporting the body to the burial site and the actual burial itself.
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child, in other words whether they satisfied the necessary conditions to be liable for their
actions. Fourth, when the deceased is a nonbeliever; specifically, those scenarios where
the deceased is not Muslim, but is related to Muslims. This raises the possibility of non-
Muslim relatives performing funeral rites on the basis of kinship or having Muslim rites
performed for them when they die. Fifth, when the deceased cannot cannot be identified
(are essentially “strangers”), but die in areas where the Muslim polity or community has
jurisdiction. In these circumstances, a decision has to be made as to what rites should be
performed for them, with an eye towards accounting for the possibility they are not
Muslim. Finally, the sixth case, when the deceased is classified as a martyr, whether in
the context of war or outside of it. The war context is especially fascinating since it allows
certain characteristics to attach to the individual temporarily at the onset of battle and
permanently if they are killed.

After exploring the particulars of the duties in each of the rites that are
performed, the chapter concludes by trying to use a wider lens to uncover broader
themes within the duties to the dead. Specifically, 1 explore how jurists discuss the
purpose of these rites and the obligations attached to them. The discussion centers on
whether the objectives of these duties are for reasons pertaining to mere efficacy or

some higher purpose. In addition, I look closely at the discourse on praxis, namely the
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process by which the obligation is fulfilled. There are two themes that emerge in this
regard. The first is the sequence jurists require in the performance of the duty; what
specific steps need to occur before others can be taken. The second is the hierarchy
jurists outline for who performs the duty; in other words, which performers must be
given precedence over other performers in carrying out the duty. In both cases, the
method of performing funeral rites, as well as the hierarchies of performers and

performance, are considered essential to the obligation.

Standard Duties

This section discusses the standard duties that the dead are entitled to. The
framework for these duties assumes that the deceased, as well as those performing the
rites, are male, Muslim and fulfill the conditions for legal liability. The standard duties
set the baseline from which the exceptional cases derive and help establish the

parameters of this category of “funerary” duties.

Funeral Prayer
As noted earlier, funeral rites are often discussed in their own separate chapters

of legal manuals but also in those that deal with prayer. Like funeral rites as a whole,
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there is broad agreement among jurists that funeral prayer is obligatory. Ibn Rushd notes
that the majority of scholars (ahl al-ilm) permit praying over anyone who says “there is
no deity, except for God,” an idea they derive from a Prophetic tradition stating the
same.”” Tbn Hazm explicitly states that the obligation is for both male and female

Muslims to be prayed over.”**

Mawardi cites a Prophetic hadith stating it is “obligatory
upon my community to pray over their own.””” Ibn ‘Abd al-Barr claims there is a
consensus that it is not permissible to forgo the funeral prayer of any Muslim, whether
sinful or righteous, except martyrs, fornicators and religious innovators.”® Ghazali and
Qarafi echo this sentiment, emphasizing that while funeral prayer must be performed on
every Muslim, it cannot be performed on anyone who has been martyred, an exceptional
circumstance taken up later in this chapter.”"’ In addition, Ghazali says that once initiated
the funeral prayer becomes obligatory.”® Tbn al-‘Arabi addresses the absence of any

direct proof-text from the Qur’an regarding funeral prayer. As noted at the start of the

chapter, the sole verse that mentions funeral prayer, Q 9/al-Tawba: 84, does not

° Tbn Rushd, Bidayat al-mujtahid, vol. 1, 239.
> Ibn Hazm, Muhalld, vol. 5, 113 and 115.
1> Mawardi, al-Hawi al-kabir, vol. 3, 52.
516 Tbn ‘Abd al-Barr, al-Tamhid 6:331-332.
*'7 Ghazali, al-Wasit, vol. 2, 375; Qaraf, Kitab al-furiiq, 236.
*® Ghazali, al-Wasit, vol. 7, 11.
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explicitly obligate it, but only prohibits it for non-believers.””” He notes that just as every
action taken in obedience to a command implicitly contains a prohibition, prayers—
including funerary prayers—required to be said over a believer imply the
impermissibility of saying prayers over nonbelievers. Hence, there is no need to specify
that funeral prayer is required for believers.””

Regarding the nature of the obligation itself, most jurists considered funeral
prayers to be fard kifaya.”*' Tbn Qudama actually utilizes the same hadith proof-text that
Ibn Rushd puts forward to establish a general obligation to perform funeral prayers, but
claims it also proves that funeral prayer is a fard kifdya: “pray upon the one who says
there is no deity but God.”* Ibn Hazm narrates a similar hadith, but, like Ibn Rushd,
characterizes it as a “general command” to pray over the dead.”” The hadith recounts

the Prophet praying over a deceased man from the Ansar, then commanding others to

> Ibn al-‘Arabi, Ahkam, vol. 2, 559.
320 Ibn al-‘Arabi, Ahkam, vol. 2, 559.
*2! Abii Bakr al-Shashi, Hilyat al-Ulama’ fi ma‘rifat madhahib al-fugah@’, vol. 1, eds. Sa‘id ‘Abd al-Fattah and
Fathi ‘Atiyya Muhammad (Mecca: Maktabat Nizar Mustafa al-Bana, 1998), 287; Ibn Hazm, al-Muhalld, vol.
8, 20; Qarafi, Furiig, vol. 1, 236; Mawardi, al-Hawi al-kabir, vol. 3, 52; Muhammad Qasim Zaman, “Death,
Funeral Processions and Articulation of Religious Authority in Early Islam,” Studia Islamica, no. 93 (2001),
28.
*2 Tbn Qudama, al-Kafi, vol. 2, 37. 1t is not immediately clear how this Prophetic statement is indicative of
a collective duty, but one might argue that the command to pray over Muslims creates a general
obligation, the nature of which is not explicitly individual or collective.
°2 Ibn Hazm, Muhallg, vol. 2, 144.
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“pray over your companions, for there is a debt you owe them.”** However, despite using
the proof-text to demonstrate a general obligation, Ibn Hazm emphatically notes that
with regard to the nature of the duty, there is “no difference of opinion”: it is kifaya and
once someone undertakes it then the obligation is suspended for everyone else.”” As with
jihad and other kifaya-duties, jurists permit individuals to refrain from performing the
funeral prayer as long as someone else fulfills the duty.’*

Not all jurists classify funeral prayers as fard kifaya. The Malikis are particularly
keen on discussing the issue of how they classify funeral prayers. For example, Qarafi
brings up the topic in a discussion regarding the kifaya doctrine (discussed earlier in
Chapter One). Specifically, he mentions a hypothetical interlocutor who asks how it is
possible, based on the stated rules governing kifaya and ‘ayn obligations, to consider
funeral prayer as a kifaya duty?””” The reference to “stated rules” is with regard to

distinguishing between types of duties on the basis of whether additional performance

of the duty is futile or not. The interlocutor points out that in the kifaya context the

*** Tbn Hazm, Muhalla, vol. 5, 115. The Ansar or “helpers” were members of the Aws and Khazraj tribes
based in Medina who had converted to Islam and settled Meccan Muslims after they migrated to Medina
with the Muhammad. Jonathan E. Brockopp, “Introduction,” in The Cambridge Companion to Muhammad,
ed. Jonathan E. Brockopp (New York: Cambridge University Press, 2010), 8.
° Ibn Hazm, Muhalld, vol. 2, 144.
5% 7aman, “Death,” 28.
*%7 Qarafi, Kitab al-furig, vol. 1, 237.
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benefit of performing a duty cannot be attained again by repeated performance;
however, the ‘ayn-duty allows for repeated benefits to be acquired through additional
performances.””® The specific challenge here is that the benefit one gains from
performing funeral prayer is “forgiveness for the deceased” (al-maghfira li-I-mayyit), a
benefit that we can never know with any certainty has been attained (wa-lam tahsul bi-I-
qat9).’” Since one cannot know whether a benefit has been acquired there is still the
possibility that additional performance will also produce a benefit. This possibility
means that it is more theoretically consistent to include funeral prayer within the ‘ayn-
category rather than the kifaya-category.

In response to the interlocutor’s challenge, Qarafi agrees that the benefit of
funeral prayer can either be “probable” (zannan) or “certain” (gat‘an). The latter is invalid
due to its impossibility (batil al-ta‘dhdhur), so the only possibility is that the benefit is
probable.”* Thus, when a group performs the funeral prayer, forgiveness is attained but
not with epistemological certainty. However, supplication during the prayer is accepted

and, on this basis, Qarafi says the prayer can be “included” as a kifaya-duty (fa indarajat

°* Qarafi, Kitab al-furig, vol. 1, 237.
°* Qarafi, Kitab al-furig, vol. 1, 237.
> Qarafi, Kitab al-furig, vol. 1, 237.
200



salat al-janaza fi furad al-kifaya).”*' Furthermore, this is the reason one cannot obtain
additional benefit from performing another funeral prayer for the deceased: that benefit
is premised on the existence of an obligation, which would have already been satisfied.
All that remains is the benefit that can be obtained from “repeated supplication” (takthir
al-du‘@) which, in this case, is gained from continuing to lament the dead (maslaha
nadbiyya).**

On the other hand, Abt Bakr al-Shashi reports that at least one of Malik’s
companions considered funeral prayer to be a sunna, not even a fard.”* Shirazi provides
a possible explanation for this distinction by suggesting that generally funeral prayer is
a kifaya-duty, but performing it in congregation is sunna.* Ibn ‘Abd al-Barr also

acknowledges this difference and tries to explain the nature of the duty to pray over the

dead. While he recognizes that most people consider it a fard kifaya, he notes that others

>! Qarafi, Kitab al-furig, vol. 1, 237.
*3 Qarafl, Kitab al-furig, vol. 1, 237. He also notes, with some incredulity, that Shafii promotes the idea
that funeral prayer cannot be supererogatory and only fulfills an obligation; hence, its performance
cannot be repeated.
*% Shashi, Hilyat al-“Ulamd’, vol. 1, 287.
>3 Shirazi, Tanbih, 35. This distinction implies that a congregation is not a requirement for funeral prayer
and, at least in theory, even one individual is sufficient to perform prayer over the deceased. This of
course makes sense depending on the context. For instance, one might imagine that premodern travelers
encountered situations where they were required to pray over a deceased traveling companion by
themselves.
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refer to it as a sunna wajiba ‘ala al-kifaya.”* In practice, there does not seem to be much
difference between these classifications: both permit non-participation as long as others
fulfill the duty.”® Even more of an outlier position from the predominant view is that
funeral prayer is not legally prescribed in any sense, but rather a du‘@ or request for
forgiveness. Mawardi attributes this position to ‘Amir b. al-Sharahil b. al-Shabi (d.
105/724) and al-Tabari, who apparently believed this was not prayer (salah) because it
could be performed without ritual purification. Mawardi himself dismisses this position
as a statement that violates consensus (gawl khargan). Furthermore, he points out that
the Qur’an refers to this act as a funeral prayer in Q 9/al-Tawba: 84, thus triggering all
pre-conditions for prayer including ritual purity.”” Ibn Rushd notes that some scholars
are more forgiving in their analysis of the position as to whether this act is a prayer or
not. They interpret the definition as being one that hinges on procedure: unlike daily
prayers, in the funeral prayer there is no “bowing or prostration” (laysa fiha ruka‘ wa-la

sujd), so it does not qualify as prayer.”®

% Ibn ‘Abd al-Barr, al-Istidhkar, vol. 3, 29.
5% Tbn ‘Abd al-Barr, al-Tamhid, vol. 6, 331-332
>7 Mawardi, al-Hawi al-kabir, vol. 3, 52. This relates to what was mentioned earlier about Qarafi’s position
regarding the subsequent performance of funeral prayer for the deceased after the prayer has already
been performed once. Unlike Qarafi though, this position considers even the initial performance of the
act to be a du‘@’ and not prayer.
>3 Tbn Rushd, Bidayat, vol. 1, 47. The discourse on this topic often moves fluidly between the ideas of
permissibility, obligation and prohibition. This is best illustrated by the question on funeral prayer
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The question also arises as to whether the corpse must be present for the prayer
to be validly performed. Ibn Hazm says there is an indisputable proof-text (nass gati¢) on
the matter, a prophetic hadith which says you should “pray over your companions” and
does not specify whether they need to be present or not. As a result, Ibn Hazm says both

scenarios are permitted: the presence or absence of the corpose.””

He argues that the
obligation for Muslims collectively is to perform prayers for any Muslim who has been
buried without a funeral prayer. As evidence he offers the death of the ruler of Abyssinia
and the Prophet praying for him in absentia with “four takbirs.” Tbn Hazm also cites
another tradition on this occasion where the Prophet remarked “today a righteous man
from the Abyssinians passed away, so pray for him,” at which point everyone lined up
and prayed.’* In his view, a consensus exists regarding the occurrence of this prayer in

absentia for the Abyssinian ruler and he considers the report to be a mutawatir

transmission, thus possessing significant authority because considered unassailably

timing: when is it permissible to perform the prayer and when is it prohibited? Ibn Hazm says there are
three times of day that the Prophet forbade praying over (or burying) the dead: when the sun rises, at
midday, and from the point when the sun begins to set until it actually sets. However, he seems to
indicate that these times are simply less desirable, as opposed to completely prohibited; the general goal
being to encourage people not to delay performance of the prayer. Hence, despite placing various
limitations on when burial can take place, Ibn Hazm notes that funeral prayers can be performed at all
times. Ibn Hazm, Muhallg, vol. 5, 114.
*¥ Ibn Hazm, Muhallg, vol. 5, 139.
> Ibn Hazm, Muhallg, vol. 5, 139.
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authentic. However, despite this, he concedes that while there is a consensus on the
details recounted, it may not relate to all the specific ritual details. There are varying
degrees of support as both Malik and Abt Hanifa consider the act a prayer, but qualify it

as specific to the Abyssinian ruler and not a general rule.”*!

Ritual Washing

Like prayer, most scholars also agree that ritual washing (ghusl) of the dead is a
fard kifaya.>** Unlike the obligation to perform funeral prayers, which is tangentially
mentioned in the Qur’an, there is no Qur’anic reference to ritually washing the

deceased.”” However, Kasani suggests that proof of the obligation to wash the dead

> Ibn Hazm, Muhallg, vol. 5, 139.
> For example, Shirazi, Tanbih, 35.
># Of course, this does not mean that it was an unfamiliar concept. In fact, the concept appears
historically in other societies. For instance, in Jewish tradition, the body was cleansed, sometimes with
the same water infused with spices that had been used in the funeral procession and the Mishnah states
that the body should be anointed and washed. Jon Davies, Antiquity, 105. Typically, there was a ritual bath
(miqveh) where these funerary rites would take place. Rachel Hachlili, Jewish Funerary Customs, Practices
and Rites in the Second Temple Period (Leiden: Brill, 2005), 59-60. In ancient Greece, washing the body was
often performed by women or sometimes, when it came to be known that death was imminent, by the
person dying himself. Robert Gurland, The Greek Way of Death (Ithaca: Cornell University Press, 2001), 24.
Interestingly, in Jewish tradition, burial of the dead is a duty, but is also a contaminating activity that
requires anyone who touches the body to purify themselves subsequently. Hachlili, Jewish Funerary
Customs, 487. That said, some scholars believe that the Islamic funeral “came to differ significantly from
the funerals and social norms of the Jews, Christians and Zoroastrians who inhabited the world of Islam.”
Leor Halevi, Muhammad’s Grave: Death Rites and the Making of Islamic Society (New York: Columbia
University Press, 2007), 3. For a more detailed look at the Christian, Jewish and Zorastrian contexts, see
Halevi, Muhammad’s Grave, 76-83.
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comes from both text (hadith) and consensus (ijjma‘). He specifically mentions the
Prophetic saying that “there are six rights that a Muslim is owed by another Muslim”
and one of those rights is to be washed after dying.** Ibn Qudama also relates a hadith
that mentions a man who was crushed to death by his she-camel and the Prophet ordered
people to “wash him with water and lotus leaves.””* Mawardi cites a Prophetic hadith
regarding the collective nature of ritual washing: “it is obligatory for my community to
wash their dead...””* He notes there are three types of ritual bathing, two of which are
individual obligations while the third is communal. The communal one is for the dead
and is a duty collectively owed by all Muslims (farada ‘ala kaffat al-Muslimin wa-I-kull bihi

** Mawardi indicates that these obligations, collective and individual, start

mukhatabiin).
off the same, but diverge when it comes to performance (furid al-kifayat wa-furid al-a‘yan
gad yashtarikan fi al-ibtid@® wa-yaftarigan fi al-fil).>** This is a common way of
conceptualizing the relationship between collective and individual obligations. In

general, every obligation begins as an individual obligation that must be performed. If

the act is never performed then everyone is held liable for it. The difference between

> Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 299
>* Qudama, al-Kafi, vol. 2, 11.
> Mawardi, al-Hawi al-kabir, vol. 3, 6.
¥ Mawardi, al-Hawi al-kabir, vol. 3, 6.
> Mawardi, al-Hawi al-kabir, vol. 3, 6.
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collective and individual obligations is that with individual obligations a person
continues to be liable untill they themselves perform, while for collective duties liability
disappears once performance is initiated by anyone.

Regarding the nature of the obligation, similar debates on classification occur
that were discussed in the context of funeral prayers. For instance, Maliki jurists apply
their distinction between fard kifdya and sunna ‘ala al-kifaya to the context of ritual
washing as well. Ibn Rushd notes that both classifications exist within the Maliki school
and suggests the reason for this is that the concept has been transmitted by communal
practice (‘amal) as opposed to verbal statements (gawl). Communal practice contains no
signifier to explain the obligation (wa-I-‘amal laysa lahu sighah tufahhim al-wujiab aw-la
tufahhimuhu).”* He illustrates the difference between these classifications through a
Prophetic statement, relayed by Qadi ‘Abd al-Wahhab (d. 422/1031), which discusses the
procedure for a ritual washing of one’s daughter upon her death: “wash her three times
or five times.”** One opinion is that this statement arose as a lesson to describe one way

of washing the deceased, but not as a command entailing an obligation that it only be

> Tbn Rushd, Bidayat al-mujtahid, vol. 1, 226, 164.
*% Tbn Rushd, Bidayat al-mujtahid, vol. 1, 226, 164.
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done in this way. Another opinion says that a command is contained within this

statement and the description indicates that this must be treated as an obligation.”

Shrouding

While funeral prayer and ritual washing are the primary acts in the funeral rites,
shrouding is also of considerable importance. As with other duties, there is no Qur’anic
reference to shrouding, however, scholars generally consider it obligatory and some
claim there is consensus on this.”” Ibn Hazm states that shrouding is obligatory for both
male and female Muslims.”’ He stresses the importance of shrouding by requiring it even
be performed for people who have already been buried without being washed or
shrouded; they are to be exhumed, washed, shrouded and reburied.”* Ibn Qudama notes
that shrouding the deceased is a kifaya act and “forgoing it is an outrage on decency” (fi
tarkiha hatkan li-hurmatihd).”® Kasani speaks about shrouding as a sunnah mutlagah that

556

has the legal force of the obligatory (wdjib).**® He says that the nature of the obligation is

*! Tbn Rushd, Bidayat al-mujtahid, vol. 1, 226, 164.
2 Mawardi, al-Hawi al-kabir, vol. 3, 20; Ibn Hazm, Muhallg, vol. 5, 113.
> Ibn Hazm, Muhallg, vol. 5, 113.
>* Ibn Hazm, Muhalld, vol. 5, 114.
>> Ibn Qudama, al-Kafi, vol. 2, 55.
**¢ This is the same term he used to refer to ritual washing. See, supra p. 1.
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“along the lines of kifaya” and “fulfills the rights of the dead.””” Mawardi says that the
“consensus” opinion is on the general idea that shrouding the deceased is an obligation
(wajib). He argues that common practices related to shrouding (jara al-‘amal) are,
however, simply sunna.”®

Jurists also discuss what obligations exist regarding the cloth used to shroud. For
instance, there are different opinions on the number of sheets of cloth necessary for the
deceased. Mawardi cites an opinion which requires only one piece of cloth, of sufficient

length: any additional pieces are optional.””

He does acknowledge that the common
practice is to use three pieces of cloth, but suggests this is a choice, not an obligation.>®
Mawardi arrives at this conclusion despite noting a widely reported hadith, from ‘A’isha,

that the Prophet was buried in three pieces of cloth of one kind of thread, with no shirt

and no turban. The report is not enough for him to classify this as an obligation as

7 Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 299.
% Mawardi, al-Hawi al-kabir, vol. 3, 20.
> Mawardyi, al-Hawi al-kabir, vol. 3, 30. The practice of shrouding the dead is evidenced as early as the
Epic of Gilgamesh and was also a “standard part of Persian, Greek and Hellenistic prothesis.” Jon Davies,
Antiquity, 15. In fact, “nearly all cults and religions” from that period agreed on the “paramount
importance of formally disposing of the dead, of providing special burial clothes, a shroud at least.” Jon
Davies, Antiquity, 64. The ancient Greeks also required only a single piece of cloth that could be either
bier-cloth, shroud or mantle. Gurland, Greek Way, 24. There was no burial in Zoroastrian teaching because
of the belief in the corpse being left exposed to nature. Jon Davies, Antiquity, 66.
% Mawardi, al-Hawi al-kabir, vol. 3, 20.
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opposed to a choice.” Mawardi also cites Shafi‘i as saying that being buried in five pieces
of cloth is permissible, but as an absolute limit.>** However, despite discussing the
number of pieces required for the shroud, Mawardi stresses that the key requirement is
for the deceased’s nakedness to be covered based on the principle that “what is
obligatory after death is what was obligatory before it” (li-annahu yajib min sitrihi ba‘d
mawtihi ma kana yajib min sitrihi gabl mawtihi).>*

Picking up on this last point, Ghazali does not set the obligation on the basis of
the number of pieces of cloth, but rather what coverage the cloth provides. He sets the
requirement at the least amount of cloth needed to cover the entire body.” Similarly,
Ibn Hazm notes that the shroud must be of “sufficient length” to cover the deceased.””
566

For men he says this is “three pieces of cloth,” and no shirt, turban or under garments.

Like Mawardi, Ibn Hazm also relies on the above cited hadith by ‘A’isha.’”” Ibn Hazm

*' Mawardy, al-Hawi al-kabir, vol. 3, 20. Interestingly, Mawardi reports a dispute on this point from the
eponyms of two legal schools, Malik and Abii Hanifa. For his part, Malik chose a turban for deceased men
and women while Ab{ Hanifa chose to have the deceased wear a shirt. Malik relies on the fact that this
was a practice of the people of Medina. In fact, he notes that ‘Ali b, Abi Talib had a turban on when he
was buried. Mawardi rejects both these opinions on the basis of ‘A’isha’s hadith. Mawardi, al-Hawi al-
kabir, vol. 3, 20.
%% Mawardi, al-Hawi al-kabir, vol. 3, 20.
% Mawardi, al-Hawi al-kabir, vol. 3, 20.
*% Ghazali, al-Wasit, vol. 2, 370.
°% Ibn Hazm, Muhallg, vol. 5, 113.
% Ibn Hazm, Muhalld, vol. 5, 117-119.
7 Ibn Hazm, Muhalld, vol. 5, 118.
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places similar requirements on cloth for deceased women, but says there should be two
additional pieces (a total of five) of cloth. If even this is insufficient to completely cover
the deceased woman'’s body then more cloth can be used.*® Contrary to a widely held
position prohibiting the use of stitched garments for the shroud, Ibn Qudama argues that
the best option is to bury people in a long shirt (gamis) as opposed to any other type of
wrapping.”” He permits shrouding with two long pieces of cloth or, citing Awza‘i, even
one piece of cloth as long as it covers the entire body.”” Some scholars also permit
modifying the obligation based on availability of material. As in other areas of Islamic
law, the doctrine of necessity relaxes the requirements. As a result, Ibn Hazm states that
if only one piece of cloth is found for two people then they should be shrouded together
in one cloth (fa-in lam yujad li-I-ithnayn illa thawb wahidan darjan fihi jami‘an).””
Furthermore, despite the requirement that men and women should be fully covered by
572

the shroud, in this scenario he says there is “no harm” if they are shrouded in “less.

To support this view he reports that when Mus‘ab b. ‘Umayr died at Uhud there was not

% Ibn Hazm, Muhalld, vol. 5, 118-119.
** Tbn Qudama, al-Mughni, vol. 3, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki and ‘Abd al-Fattah Muhammad
al-Hilwa (Riyadh: Dar ‘Alam al-Kutub, 1997), 386.
*7® Tbn Qudama, al-Mughni, vol. 3, 386.
*7! Tbn Hazm, Muhalld, vol. 5, 118. It is not clear whether Ibn Hazm requires this to be two people of the
same gender or whether he would permit two spouses to be buried together.
%72 Ibn Hazm, Muhalld, vol. 5, 118.
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enough cloth to cover both his head and his legs. As a result, the Prophet required the
head to be covered all the way down to his legs such that Mus‘ab’s private parts were
completely covered.””

The type of cloth used for the shroud must also follow certain guidelines. Ghazali
states that “silk is forbidden” for men and “not recommended” for women because of its
association with “opulence.” Instead, the preferred material is either cotton (qutn) or
linen (kattan).”” In line with this, Ibn Hazm says the shroud must be of “good quality,”
citing a Prophetic hadith that if you “shroud your brother then shroud him well.”” In
fact, he mentions a report that Ibn Mas‘id bequeathed 100 dirhams towards a fine quality
shroud.”” At the same time, Ibn Hazm is clear that the “expense” of a shroud is not the

sole factor determining whether it is “good quality” or not.””’ In fact, he clarifies that if

73 Ibn Hazm, Muhalld, vol. 5, 118.
°7* Ghazali, al-Wasit, vol. 2, 370. There is also discussion of some “preferences” relating to the shroud, for
instance its color should be white. Ibid. There seemed to be a divergence between jurists who argued for
a simple shroud of white and others who allowed for more luxury in death, possibly reflecting a division
between audiences of ascetic and merchant Muslims. Halevi, Muhammad’s Grave, 95-96.
°7> Ibn Hazm, Muhallg, vol. 5, 113.
*7¢ Tbn Hazm, Muhalla, vol. 5, 113. Interestingly, the ancient Greeks also stipulated restrictions on the cost
of the shroud with some laws placing a limit of 300 drachmas and others restricting the expenditure to
35 drachmas. Gurland, Greek Way, 25-26.
7 Ibn Hazm, Muhallg, vol. 5, 113.
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the shroud is simply extravagant, not only does it fail to satisfy the shrouding obligation,
but it is disliked in itself.””®

Furthermore, Ibn Hazm notes that it is not permissible to bury someone in cloth
that they were not allowed to wear when they were alive. This includes silk, clothes
tinged with a gold color (mudhahhab) or those containing red-dye (mu‘asfar). Of course,
he makes clear that since these are permissible for women to wear when they are alive,
they are all permissible for a woman’s funeral shroud.”” This reference to what was done
when the person is alive is a common theme for jurists as they seek symmetry between
life and death, a point we will return to later. In a related discussion on extravagance,
there is also discussion on whether it is obligatory to put scent (huniit) on the deceased.
Mawardi notes an opinion that says it is obligatory just like the shrouding. Another
opinion says it is not obligatory because “smelling sweet in life is not obligatory” (tib al-
hayy ghayr wajib) so it is not obligatory in death either.”® Regarding the color of the

shroud cloth, there is a general preference for white. Ghazali does not explicitly obligate

°78 Ibn Hazm, Muhalld, vol. 5, 114. On a related note, there is also discussion on where to place the
obligation to pay for the shroud of indigent individuals who pass away. Ghazali notes that if these
individuals have wealth, then it must be utilized for the shroud. Likewise, their estate or wealthy spouses
are responsible for the shroud. However, if none of these options exist for them then their shroud will be
paid for from the state treasury. See, Ghazali, al-Wasit, vol. 2, 371.
°7° Ibn Hazm, Muhallg, vol. 5, 122.
% Mawardi, al-Hawi al-kabir, vol. 3, 30.
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the use of white cloth, but states that it is “God’s preferred” color (ahabb al-thiyab ila Allah
al-bayd).®' Mawardi gives a choice with regard to the color of the shroud, but also

582

indicates a preference for white.”® As support for this position he notes that both the
Prophet and the Prophet’s uncle, Hamza, were buried in white cloth.”®”® While Ibn Hazm

also notes a preference for white, he rejects the idea that it is obligatory to wear white

since the Prophet wore other colors during his lifetime.**

Carrying and Burying

The final category of funeral rites comprises carrying the body towards the
gravesite and the actual burial. Unlike the other funerary duties, there is slightly more
variation in the scholarly opinions regarding the legal nature of these last two rites. The
prevalent position among most jurists is that this is also an obligation and is kifaya.
However, many do not merge carrying and burial as part of the same obligation. In

discussing carrying the body to the funeral or walking to the funeral, jurists tend not to

*8! Ghazali, al-Wasit, vol. 2, 370. Interestingly, this also seems to be the preference in Jewish tradition and
ancient Greece. White was the “usual” color of the Greek shroud although there was differentiation in
color based on the status of the dead. Gurland, Greek Way, 24-25. In Jewish tradition, the body would be
dressed in white linen that lacked ornamentation. Jon Davies, Antiquity, 105.
%82 Mawardi, al-Hawi al-kabir, vol. 3, 20.
°% Mawardi, al-Hawi al-kabir, vol. 3, 20 (Prophet’s shroud) and 35 (Hamza shroud).
*% Ibn Hazm, Muhallg, vol. 5, 118.
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elevate it to the level of a legal duty. Ibn Rushd states that this is only a sunna and does

585

not include it within the category of funeral obligations.”® Mawardi supports this
position generally, citing ShafiT’s statement that there is “no requirement to carry the
deceased to burial,” but that it is permissible to do s0.’® That said, despite not being
required, when the deceased is carried to the grave Mawardi includes stipulations on
who is permitted to carry the deceased and who is not, specifically noting that only men
should carry the corpse regardless of whether it is a male or female body.”” As with the
earlier funeral rites, Ibn Qudama introduces a different position on this matter in
comparison to other jurists, possibly indicative of a broader dissenting Hanbali posture
on funeral rites. In his view, in addition to the burial itself, the act of carrying the dead
to be buried is also a kifaya-duty that must be performed.’*

On the other hand, Shirazi only considers burying someone as a kifaya; he does

not mention carrying them to be buried as a similar type of obligation.® The same

osition is held by Ghazali, Mawardi, and Ibn Hazm.** Ibn Rushd goes so far as to argue
p y g g

*% Tbn Rushd, Bidayat al-mujtahid, vol. 1, 233.
% Mawardi, al-Hawi al-kabir, vol. 3, 40.
¥ Mawardi, al-Hawi al-kabir, vol. 3, 40.
*% Ibn Qudama, al-Kafi, vol. 2, 55.
%8 Shirazi, Tanbih, 36.
% Ghazali, al-Wasit, vol. 2, 388; Ibn Hazm, Muhallg, vol. 5, 116; Mawardi, al-Hawi al-kabir, vol. 3, 24.
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for a consensus regarding the obligation to bury the dead, indicating that the obligation
has its origin in two Qur’anic verses: Q 77/al-Mursalat: 25-26 and Q 5/al-Ma’idah: 31.>!
Of course, he recognizes that consensus on obligating burying the dead does not indicate
consensus on every aspect of the burial. Jurists often disagree on details such as whether
anything can be built on top of the grave (i.e. a gravestone or something more elaborate)

or what materials can be used for the gravesite.”

However, these aspects tend to be
discussed alongside the corresponding prohibitions that may be associated with the
main obligatory act.” Like Ibn Rushd, Mawardi also speaks of the obligation originating

with the story of Cain and Abel recorded in Q 5/al-Ma’idah: 31.>* One aspect of the burial

that jurists discuss as part of the obligation relates to the depth of the grave. Ibn Hazm

*' bn Rushd, Bidayat al-mujtahid, vol. 1, 244. The first verse, Q 77/al-Mursalat: 25-26, states: “Did We not
make the earth a home, for the living and the dead?” The second verse, Q 5/al-M#’idah: 31, relates to the
story of the Prophet Adam’s sons [Cain and Abel], one of whom killed the other: “God sent a raven to
scratch up the ground and show him how to cover his brother’s corpse and he said, ‘Woe is me! Could I
not have been like this raven and covered up my brother’s body?’ He became remorseful.”
> Ibn Rushd, Bidayat al-mujtahid, vol. 1, 244. Other examples include whether the grave can be pargeted
(tajsis al-qubiir), writing on the grave (al-kitabah ‘alayha), sitting on it (al-juliis ‘alayha) to relieve oneself.
Ibid.
*% Another example of prohibitions associated with obligatory funeral acts is that of timing. For instance,
Ibn Hazm lays out some very specific times as to when burial is not permitted except out of necessity. For
instance, he says that it is not permissible for anyone to be buried at night, at sunrise or when the sun is
starting to set. Ibn Hazm, Muhalld, vol. 5, 114. Anticipating a criticism of this viewpoint, Ibn Hazm relates
the fact that the Prophet himself, his wives and various Companions were buried at night, but all of these
were done out of necessity (li-dariira awjabat). Ibid. In order to support his position further Ibn Hazm cites
the authority of Sa‘id b. al-Musayyab who had a noted dislike of burials taking place at night. Ibn Hazm,
Mubhalla, vol. 5, 115.
% Mawardi, al-Hawi al-kabir, vol. 3, 24.
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discusses the fact that digging a deep grave (i‘mdq hafir al-qabar) is obligatory and it is
permissible to bury one, two or three bodies in a single grave.”” Mawardi also states that
“if burying the dead is obligatory then one must choose the [appropriate] depth of the
grave.””® Ghazali provides additional guidance that the hole should be large enough to

conceal the body, cover the corpse’s smell and protect the body from birds of prey.*”

Exceptions to the Standard Duties

Having outlined general guidelines for the duties to the dead, the remainder of
this chapter investigates how jurists navigate what they consider to be “exceptional”
circumstances that arise in the context of death. Specifically, this section examines the
categories of individuals whom jurists place outside the default status of free, mature,
sane, law-abiding Muslim males who did not die while engaged in warfare. These
exceptional individuals are addressed in their capacity as deceased to whom duties might
be owed. For purposes of clarity, I divide them into six broad categories: women,
children, sinners, disbelievers, strangers and combatants. Each category contains some

“deficiency” in comparison to the default. For women, jurists create distinctions in the

% Ibn Hazm, Muhallg, vol. 5, 116.
%% Mawardi, al-Hawi al-kabir, vol. 3, 24.
%7 Ghazali, al-Wasit, vol. 2, 388.
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performance of each of the four funeral rites, altering the associated duties because
either the deceased or performer of the funeral rite is a woman. The second category are
children, or more broadly speaking the morally “blameless.” Jurists are concerned with
individuals who lack the requisite maturity to be culpable for their actions and how this
impacts the funerary duties owed to them or their own performance of these duties for
others. The third category are sinners, consisting of four types: hypocrites, criminals,
suicides and rebels. The fourth category are nonbelievers, primarily those with kinship
ties to Muslims either through marriage or blood and the extent of performance required
of or for them. The fifth category are strangers, usually individuals whose identities are
unknown for one reason or another, such as travelers in foreign territory or even
unidentified limbs found on the battlefield. The final category are fighters participating
in war, but also bystanders to war and those distant from the battle. On its face, the level
of involvement in hostilities determines the extent of rites performed upon them.

The discussions of these exceptional categories of persons has to be read in light
of the default positions discussed above, where the basic obligations are outlined; here
the question is how and when departures from those obligations arise. However, there is
a larger objective for jurists, particularly in determining who is not entitled to receive

funeral rites or perform them: crafting the boundaries of the moral community. The very
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fact that there are Islam-specific final rites suggests that performance of these duties is
a lasting statement of the inclusion (or exclusion) of the deceased within the moral
community. The discourse on these funerary duties navigates significant theological
questions of what actions or circumstances are disqualifying. Of course, as with other
duties, alongside determining the contours of the moral community, jurists are also
addressing functional questions on how these duties should be performed and what
conditions might excuse aspects of the performance without giving rise to any inference

that the deceased might be excluded from the community.

Women

In general, funeral rites for women mirror those of men, but with certain
dispensations to account for matters of modesty. Most of the discussion centers on who
is permitted to perform the obligatory funeral rites upon women, as opposed to the
affirmative duties required of women. For the most part, funeral rites are performed
exactly the same for women as they are for men, especially funeral prayers and burying
the deceased.” Jurists outline different requirements for women almost exclusively in

the context of ritual washing, and, to a lesser degree, shrouding. Their concern here is

%% Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 302.
218



twofold. First, they are broadly interested in preserving modesty between the sexes even
at the time of death; that issue does not come up with prayer or burial in any significant
way.” Second, jurists insist on maintaining a degree of symmetry between the rites
performed at death and analogous rules for the living. For example, they argue that
because there is no difference in how men and women pray while they are alive, there is
no difference in how the genders perform funeral prayers over them.*® On the other
hand, since living women are required to have more extensive covering of their bodies,
as compared to living men, jurists require their funeral shrouding to also be more
extensive. Ibn Qudama states this outright, noting that there is a strong preference that
a deceased woman be covered with five pieces of cloth because they have more private
areas to conceal while they are alive and so must do the same in death. He suggests a
general principle that differentiation in dress at the time of death should be similar to

differentiation when alive.””! Mawardi echoes this principle of modesty, extending the

> This is not to say that modesty concerns or the desire to analogize do not arise in the context of
funeral prayers as well, specifically regarding the makeup of the congregation performing the prayer.
Mawardi notes that if a man dies somewhere and there are only women around, then they should pray
individually without a prayer leader because women are not allowed to lead men in prayer, although he
notes that Shafii explicitly allows them to pray in congregation. On the other hand, if the deceased is a
woman and there are only women who can pray over her then they should pray in congregation because
it is permissible for women to lead other women in prayer. Mawardi, al-Hawi al-kabir, vol. 3, 58. See also,
Halevi, Muhammad’s Grave, 52-64.
5 Mawardi, al-Hawi al-kabir, vol. 3, 58.
! Tbn Qudama, al-Mughni, vol. 3, 391.
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default position that the shroud should cover the deceased’s “entire body” by stating
that, in the context of women, “entire body” is more extensive and means everything
“except their face and hands.”*”

Regarding ritual washing, the main concern is whether a man can wash a
deceased woman, and vice versa. Jurists are sensitive about the idea of men and women,
especially those who are not related, seeing each other naked.*” The discourse typically
begins by considering whether someone is permitted to wash their spouse. Mawardr’s
position is in the affirmative, pointing to the precedent set by the first caliph, Aba Bakr
b. Siddiq, who was washed by his wife upon his death.®” That said, Mawardi recognizes
that differences of opinion exist on this point outside of the Shafi‘is, his own school, and
the Malikis. These differences are based on the fact that the Prophet never washed any
of his wives who passed during his lifetime.*” As a result, both Abt Hanifa and Sufyan al-

606

Thawri do not allow spouses to wash each other.”” However, Mawardi counters this

opinion with a narration from ‘A’isha that the Prophet told her “if you die before me

502 Mawardi, al-Hawi al-kabir, vol. 3, 28.
%3 Ibn Rushd, Biddyat al-mujtahid, vol. 1, 228.
% Mawardi, al-Hawi al-kabir, vol. 3, 16.
55 Mawardi, al-Hawi al-kabir, vol. 3, 16.
506 Mawardi, al-Hawi al-kabir, vol. 3, 16.
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then I would wash you and shroud you.”*” In addition, he mentions Asma> b. ‘Umays’s
narration that Fatima was washed by ‘Ali and no Companion objected to this. For
Mawardi this by itself is proof of consensus on the issue.*”

Ibn Hazm picks up this issue by first stating broadly that it is “obligatory to wash
a male and female Muslim,” noting that this was the opinion of both Shafi‘i and Dawud.
He points to when the Prophet’s daughter died and he told people to wash her three or
five times. For Ibn Hazm this is indicative of the fact that there is no difference between
men and women when it comes to washing the dead (hukm al-rajul wa-I-mar’ah fi dhalika
siwd’) and ridicules those who claim that it is not obligatory for women.*” Kasani
supports this position, noting that the “ruling on [the steps involved in] washing [the
dead] is the same for women as it is for men” (wa-hukm al-mar’ah fi al-ghusl hukm al-rajul).
He argues for symmetry between life and death: ritually washing the deceased must
include the same elements as ritual washing when they were alive because both are pre-
conditions for prayer. The deceased is thus considered a participant in the funeral prayer
and so must fulfill the pre-requisites for a valid prayer, which includes ritual purity.

Hence, there is no distinction in the sequence of body parts that are washed for a

7 Mawardi, al-Hawi al-kabir, vol. 3, 16.
5% Mawardi, al-Hawi al-kabir, vol. 3, 16.
59 Ibn Hazm, Muhallg, vol. 5, 113.
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deceased man versus a deceased woman because no distinction exists when they are
alive.”® To this end, Kasani does promote a level of modesty between the genders noting
that “each gender should wash itself” (al-jins yughassil al-jins) such that men wash men
and women wash women. He bases this on the fact that, when a person is alive, “a non-
lustful touch is permitted within a gender” and so should be “permitted after death.”*"
Along these lines, Ghazali also allows any man to wash another man, or any woman to
wash another woman, but says the opposite sexes cannot wash each other unless they
are married or closely related (mahram).®"” In those situations where a woman dies with
only a non-relative male present or a man dies with only a non-relative female present,
613

Ghazali permits the washing by whoever is present as long as they “lower their gaze.

He applies the same for cases involving the hermaphrodite (khuntha), whose washing can

§10 Kasani, Bada@’i‘ al-sand’i¢, vol. 1, 302.
¢! Kasani, Bad@’i al-san@’i, vol. 1, 302. This is also the view held by Ibn Rushd. See, Ibn Rushd, Bidayat al-
mujtahid, vol. 1, 240.
*12 Ghazali, al-Wasit, vol. 2, 366. The one additional exception he makes in this context is with regard to
slaves. Ghazali notes that a master is permitted to wash his slave, whether female or male. He then asks
whether the opposite is permissible? Here he notes two opinions. The first says, yes, it is permissible for
the right-hand possession (a Qur’anic euphemism for slave-ownership) to wash the master just as it is
permissible for the wife to do so. The second position says no, because once death occurs the slave is
emarncipated from the master, often passed on in the inheritance, and they become strangers. As a result,
the rule regarding non-related individuals becomes operative. Ghazali, al-Wasit, vol. 2, 366.
3 Ghazali, al-Wasit, vol. 2, 366.
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be done by either a man or a woman “based on what gender was established for them in
infancy” (istishaban li-hukm al-sighar).***

The one requirement that Ghazali applies here is that in scenarios involving non-
relatives, the washing should be done without water; instead, tayammum should be
performed because the lack of a mahram to fulfill the obligation is analogous to the lack
of water for ritual washing.®”® Consistent with his position on analogies generally, Ibn
Hazm also disagrees with this analogy to tayammum. Instead, he notes that where there
are only non-relative men or women present with the body of the opposite sex, water
should be used but the body should be covered with a thick (kathif) garment. The washers

should pour water over the entire body without using the hands to touch the body

directly. Unlike Ghazali, he believes tayammum is only possible when water is actually

*1* Ghazali, al-Wastit, vol. 2, 366. Paula Sanders argues that in reviewing medieval Islamic legal texts there
is not “even the slightest suggestion that a khuntha is both a man and a woman.” For medieval Islamic
jurists, “human beings had to be either male or female; sometimes they seemed to be neither, but they
could not be both.” Paula Sanders, “Gendering the Ungendered Body: Hermaphrodites in Medieval
Islamic Law,” in Women in Middle Eastern History: Shifting Boundaries of Shifting Boundaries in Sex and Gender,
ed. Nikki R. Keddie and Beth Baron (New Haven: Yale University Press, 1991), 77. As a result, jurists were
concerned with assigning a sex to a child who had both sexual organs and the general rule was to assign
sex based on the urinary orifice (al-hukm li-l-mabal), a “pre-Islamic Arabian custom.” Sanders,
“Gendering,” 77. There were also rare circumstances where a child passed puberty without having their
sex determined (khuntha mushkil) and at this point a “gendering” process had to take place to assign the
appropriate rules for socialization. For our purposes, “determining sex was important because the
relationships of the living to the khuntha were not altered by the fact of death.” Sanders, “Gendering,” 82.
*1* Ghazali, al-Wasit, vol. 2, 367. Shashi reports that there are two opinions in this regard. The first says
that you should perform tayammum as Ghazali notes, and this was the opinion held by Malik and Abt
Hanifa. The second opinion is more in line with Ibn Hazm’s. Shashi, Hilyat al- ‘Ulama, vol. 1, 284.
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*° ITbn Muflih potentially requires less physical contact between the washer and

absent.
the deceased than exists through use of tayammum or covering the body with a thick
garment. Instead, he requires that when a man dies surrounded only by women, or vice
versa, or in the case of hermaphrodites, the washing should be carried out with a
barrier.””” He makes no mention of using one’s hands at all. In fact, Ibn Muflih says that
even in cases where no barrier is warranted, for instance with mahram relations of the
opposite sex, the body should still be washed without touching and with a shirt covering
the corpse.”*® Ibn Qudama states that there is consensus (la khilaf) that a woman is allowed
to wash her deceased husband.®”® However, the reverse, where a man washes his
deceased wife, is permitted by some jurists and prohibited by others.”” Of course,

regarding the actual procedure for washing, that remains unchanged for all the funeral

rites except shrouding. Ibn Qudama says this mirrors the situation of living men and

*1¢ Tbn Hazm, Muhalld, vol. 5, 176. This is not surprising since, as a Zahiri, Ibn Hazm rejected legal
reasoning by analogy. For Ibn Hazm, “analogical reasoning violates the principle of certainty,” which was
“fundamental” to Ibn Hazm'’s concept of Shari‘a. Adam Sabra, “Ibn Hazm’s Literalism: A Critique of
Islamic Legal Theory (1),” Al-Qantara, vol. 28, no. 1 (July 2007).
517 Ibn Muflih, Kitab al-Furi, vol. 3, 293.
518 ITbn Muflih, Kitab al-Fura, vol 3, 293.
¢ Tbn Qudama, al-Kafi, vol. 2, 12.
%2 Tbn Qudama, al-Kafi, vol. 2, 12.
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women: there is no difference in how they bathe, but there is a difference in how they

must dress.®*!

Children

The second category of exceptions discussed is children. For jurists, children
present a number of interesting questions beginning with their status as inculpable
actors and how this impacts duties that are owed to them (or that they owe to others).
The question that seemed to preoccupy jurists the most in the context of funeral rites
for children was determining the exact moment of their death. In particular, they were
concerned with ascertaining whether the child “lived” post-birth or not and, if he did,
for how long. As a result, they create two broad categories of deceased children: pre-
birth (intra-uterine fetal death) and after birth (neonatal death). These categories
determined which funerary duties are performed on the child and the exact nature of
those duties.

The primary inquiry jurists make is ascertaining the length of the child’s life
starting with conception. Through prooftexts in the Qur’an and the hadith, jurists

construct a framework of rules (including what factors signify life), which change the

*2! Tbn Qudama, al-Mughni, vol. 3, 391.
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duties owed to the child on the basis of how long they were “alive.” A tangential insight
gained from their discussion on children is the hierarchy jurists read into the duties
owed at death. They contemplate scenarios where not all the funerary duties will be
performed, with some duties having a higher priority in comparison to others.®” Within
this hierarchy, funeral prayer is an important indicator of what duties will be performed
since it is ordinarily the duty with the highest priority of performance. Hence, if jurists
require the performance of funeral prayer it usually signals that all other duties must be
performed as well. After prayer, ritual washing of the deceased also indicates that both
shrouding and burial must take place, but may not necessarily signify anything about
whether funeral prayer should be performed or not. In other words, it has a lower
priority of performance than prayer. Shrouding and burial have comparatively fewer
restrictions since they function as basic obligations owed to the deceased.

With the above in mind, in the context of children, premodern jurists centered
“proof of life” on a few different factors, but the most important seems to be whether
the child made any type of sound subsequent to birth. Ibn Rushd reports that both Malik

and Shafii prohibit prayer over a child until it makes a sound (la yusalla ‘ala al-tifl hatta

%22 For example, Ghazali explicitly suggests as much when he says that complete shrouding is not
necessary except if prayer is obligatory. Ghazali, al-Wasit, vol. 2, 376.
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2 Mawardi provides further explanation of ShafiT’s position that

yastahilla sarikhan).
obligates prayer over a deceased child only if it makes a sound after birth. He notes that
Shafi‘i discusses deceased children under a broad term: al-sigt. This term is used by jurists
to cover a range of pediatric deaths, including miscarriages, stillbirths and infants who
die shortly after birth.®** For his part, Shafi‘i focuses his discussion solely on neonatal
death (shortly after birth) and stillbirth.

For children who die after birth, Shafi‘i considers it sufficient proof of life that
the child makes a sound, thus entitling it to have the same funerary duties performed on
its behalf as an adult: prayer, washing, shrouding and burial.®” Mawardi contends that
“all jurists” (kaffat al-fugaha) agree on this position except Sa‘id b. Jubayr who prohibits
performing funeral prayers in these circumstances, even if the child lives for a significant
period after birth.”® Sa‘id b. Jubayr bases this on a report that the Prophet never

performed funeral prayers for his son Ibrahim, who died at 16 months (or 18 months)

after birth.””” In addition, he reasons that prayer is meant as an intercession and

* 1bn Rushd, Biddyat al-mujtahid, vol. 1, 240. There are also other factors that some jurists use like the
divine spirit being blown into the child. Mawardi reports that AbG Hanifa and Ibn Abi Layla only allow
the child to be prayed over if the spirit (ruh) has been blown into it, in other words, if the mother’s
pregnancy was past the first trimester. Ibn Rushd, Bidayat al-mujtahid, vol. 1, 240.
%24 There does not seem to be a single English word that encompasses the breadth of the term al-sigt.
625 Mawardi, al-Hawi al-kabir, vol. 3, 30.
626 Mawardi, al-Hawi al-kabir, vol. 3, 30.
527 Mawardi, al-Hawi al-kabir, vol. 3, 31.
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invocation (shafa‘ah wa-du‘@) for the forgiveness of people’s sins and shortcomings;
however, this is pointless for a child who has no sin and whose shortcomings are already
forgiven.®”® Mawardi counters this position by citing a contrary report indicating support
from the Prophet for the obligation to pray over the child if it makes a sound before
dying. Specifically, he mentions a hadith from Ibn ‘Abbas that the Prophet said “if a
newborn makes a sound then the child [is entitled to] inherit and give inheritance, so
pray over the child [if it subsequently dies].”* As noted earlier, the requirement to
perform funeral prayers signals the requirement for all other “lesser” rites also to be
performed. Mawardi considers it obligatory to treat this situation as analogous to
praying over someone who commits a major sin, an issue taken up later in this chapter.®*’

Furthermore, Mawardi also directly addresses the tradition that Sa‘id b. Jubayr
mentions and suggests that the issue is simply a misinterpretation of the report’s
meaning. He reconciles the potentially conflicting reports by arguing that the fact that
the Prophet did not pray over Ibrahim simply means that he did not personally lead the

prayer.”! This was because at the time of Ibrahim’s passing the Prophet was preoccupied

628 Mawardi, al-Hawi al-kabir, vol. 3, 31.
Hawi al-kabir, vol. 3, 31.
Hawi al-kabir, vol. 3, 31.
¢3! Mawardi, al-Hawi al-kabir, vol. 3, 31. Likewise, with regard to those who say that the Prophet prayed

-
62 Mawardi, al-
0 Mawardi, al-
-
over Ibrahim, Mawardi says they actually mean that the Prophet ordered prayers to be said over Ibrahim,
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with a rare event: a lunar eclipse and the prayer that accompanies it (salat al-khusif).”’

Ibn Rushd also explains the discrepancy by trying to reconcile how jurists dealt with
conflicting reports on what the Prophet did or said about the obligations to deceased
children. He notes that one set of jurists holds that “[for] the child, do not pray over
it...until it makes a sound” while another set says “as for the child, pray over it” [without

any conditions].**

Regarding the first position, those jurists reason that a general (‘@mm)
statement is being made that is then qualified with an explanation. The person
performing the obligation must interpret the general statement in light of the

explanation.®**

As for the second position, it is a broader view premised on a jurist’s
posture with regard to life. As Ibn Rushd notes, if the child moves then he is alive and
subject to the same ruling as all Muslims: every living Muslim that dies is prayed over.®

Shafi?’s position finds support with jurists like Ghazali, who state that if a fetus

makes a sound after birth, and prior to dying, then it should be prayed over.”*® He makes

burial obligatory with even “one sound.”®’ Kasani also revolves his position around

not that the Prophet necessarily performed them himself, thus dealing with two potentially conflicting
hadith. Mawardi, al-Hawi al-kabir, vol. 3, 31.
%32 Mawardi, al-Hawi al-kabir, vol. 3, 31.
% Ibn Rushd, Biddyat al-mujtahid, vol. 1, 241 (emphasis added).
% Ibn Rushd, Biddyat al-mujtahid, vol. 1, 241.
%% Ibn Rushd, Biddyat al-mujtahid, vol. 1, 241.
836 Ghazali, al-Wasit, vol. 2, 375-376.
%7 Ghazali, al-Wasit, vol. 2, 376.
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sounds made after birth. He states that if a sound is made, then the child is to be named,
washed and prayed over. However, if the child makes no sound then no ritual washing
(and presumably no prayer) should be performed.®* This is a more extensive prohibition
than Mawardi, who notes that even if no sound is made the child is entitled to be washed,
shrouded and buried, despite the prohibition on performance of funeral prayer.*” Kasani
continues his discussion of ritual washing for children by noting another distinction
beyond the utterance of sounds. He notes that the ruling concerning ritual washing with
regard to deceased pre-pubescent boys is by default the same as for adult men (wa-I-sabi
fi al-ghusl ka-1-baligh) for whom preconditions for washing the dead are similar to
performance of prayer.®** However, it is different for a pre-pubescent boy who dies at an
age when he is still unable to comprehend what he says during prayer. In this case, that
boy has no obligation to pray while alive, let alone perform ablution as precondition for
prayer.®"" As a result, Kasani argues that the ablution (wudii’) component of the ritual

washing (ghusl) at death can also be dispensed with.*** This is yet another example of the

638 Kasani, Bada@’i‘ al-sand’i¢, vol. 1, 302.
%39 Mawardi, al-Hawi al-kabir, vol. 3, 30.
$40 Kasani, Bada@’i‘ al-sand’i¢, vol. 1, 302.
¢! Kasani, Bad@’i‘ al-sand@’i¢, vol. 1, 302.
*42 Kasani, Bad@’i al-san@’i, vol. 1, 302. An interesting additional point that Kasani makes is that it does not
matter if a child is a product of an illicit relationship between a Muslim mother and a non-Muslim father:
funerary duties will still be conferred upon the child. This is because the child is not prevented from
“righteousness” simply due to a disbelieving father. Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 303.
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symmetry jurists attempt to impose on life and death, a topic that will be discussed in
greater detail at the end of this chapter.

As for the child that is stillborn, lacking any movement or making no sound
subsequent to birth, the opinion regarding performance of funerary duties depends on
when precisely the child died in the womb. On this basis, Mawardi reports two types of
stillborn children. The first is a child that is miscarried within the initial four months. He
suggests that every legal school prohibits the performance of both funeral prayer and
ritual washing in this scenario.” Instead, the child should be wrapped in a cloth
(shrouded) and buried.*** The second type is a child who is miscarried after the four-
month mark. In this case, the divine spirit (rith) has been blown into the fetus. As a result,
there are two different positions that jurists take. One position says that you should pray
and wash it because the rules pertaining to living creatures apply to them as soon as the

spirit has been blown in.*” The other position says that, despite the spirit being blown

3 Mawardi, al-Hawi al-kabir, vol. 3, 31. Kasani reports that ShafiT’s opinion was that if the “fetus is
aborted before four months then...you don’t need to pray over it.” Kasani, Bad@’i¢ al-sana@’i¢, vol. 1, 302.
¢4 Mawardi, al-Hawi al-kabir, vol. 3, 31. This is based on Q 15/al-Hijr: 29 that suggests God only blows His
“spirit” into human beings at the four month mark, indicating a new phase in the development cycle that
many jurists came to associate with the actual beginning of life. Ibn Qudama also mentions that it is
sufficient to just shroud the “young child” in one small piece of cloth (khirqa) or up to three pieces, but
he does not elaborate on what constitutes a small child. One might infer from his other discussions
relating to funerary duties that his position may be close to that of Sa‘id b. Jubayr. Ibn Qudama, al-
Mughni, vol. 3, 369.
%5 Mawardi, al-Hawi al-kabir, vol. 3, 32.

231



in, the rulings of life are not yet applicable so no prayer should be performed (though it
is unclear whether it should be washed or not).**

Ghazali speaks of the stillborn child as one for whom you do not see any “signs of
life.”*”” He also advocates neither washing nor prayer, but simply wrapping the child in
a cloth and burying it because “his life never came to be” (lam yatahaqqaq hayatuhu).**®
That said, he does include a significant, and unusually subjective, exception, noting that
if the fetus has an “outward appearance” of a “human being” (zahara shakl al-adami) then

*? Unlike other factors like making a sound or passing the

this complicates the picture.
first trimester, having the appearance of a human seems, on its face, open to significant
levels of interpretation. It could be that Ghazali was creating a broadly inclusive rule in
order to promote the default performance of funeral rites for children except in very
rare circumstances. By constructing such a subjective rule, Ghazali is at once
acknowledging that children should be treated differently for the reasons jurists note,

while at the same time suggesting that the difference should not be too great. Hence,

Ghazali mentions three different opinions as to what should be done in circumstances

%46 Mawardi, al-Hawi al-kabir, vol. 3, 32.
%7 Ghazali, al-Wasit, vol. 2, 375-376.
%8 Ghazali, al-Wasit, vol. 2, 375-376.
%9 Ghazali, al-Wasit, vol. 2, 376.
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where the child has recognizable features. The first argues that all death rites should be
conferred upon the child. In this case, the common definition of life as the presence of
movement or sound is expanded to include a vaguer idea of appearance as a fully formed
human being. The second opinion states that the fetus should not be washed or prayed
over and the third opinion charts a compromised course that allows for it to be washed,
but not prayed over.”® Among other things, these distinctions reinforce the hierarchy,
mentioned earlier, that jurists create within funerary duties.

Kasani argues that numerous narratives confirm that one need not pray over a
stillborn child, but a difference of opinion exists as to whether a stillborn infant needs to

t.”! He reports Shafi‘T’s opinion that if a fetus is aborted in the first four

be washed or no
months of pregnancy then it does not need to be washed.®? After four months, Kasani
notes that there are two different views, returning again to the significance of the
utterance of sounds. If the child makes a sound such that you are able to get an indication

of life through its movement or crying, then the consensus (ijjma‘) is to wash the child.

These are all signs of life, meaning the child was alive, died and now must be washed.*”

%% Ghazali, al-Wasit, vol. 2, 376.
%51 Kasani, Bada@’i‘ al-sand’i¢, vol. 1, 302.
652 Kasani, Bad@’i¢ al-sand@’i¢, vol. 1, 302.
693 Kasani, Bad@’i¢ al-sand@’i¢, vol. 1, 302.
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Unlike other jurists, Kasani also describes how this evidence for life would need to be
proved, indicating that it only needs to be attested to by the mother or midwife to trigger
the funerary duties. He reasons that this is sufficient by analogizing to singular reports
(khabar al-wahid) which are acceptable in matters of religion as long as the source is

654

trustworthy.®* This is indicative of the common disposition in Islamic law, and law in

general, towards some symmetry in the law, if not always broader consistency.

Sinners: Hypocrites, Criminals, Suicides and Rebels

While the first two categories pertain to exceptional situations involving non-
adult males and women, the remaining categories relate to adult males. In other words,
these are adult males whose status departs from the default position mentioned earlier.
In this regard, the third category discussed can be broadly construed as that of the
sinner. This includes a variety of types including hypocrites, criminals, suicides and
rebels, as well as general sinners. The larger question jurists seem to wrestle with is
whether heterodox beliefs or illicit behavior, as opposed to the more extreme case of
complete absence of belief, disqualifies a believer from being owed funerary duties. To

some degree this question connects to larger theological discussions on the relationship

64 Kasani, Bad@’i¢ al-sand@’i¢, vol. 1, 302.
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between faith and acts with regard to a believer’s status. Apart from the issue of
martyrdom, these exceptions implicate the issue of the community’s boundaries. Who is
a Muslim for ritual purposes? Who is a Muslim human being? What is the minimum
criterion for inclusion in the category? It is not simply salvation that is at stake here, but
the organization of communal life around religious identity over any tribal affiliation.*
Regulating death is not simply about the deceased, but about asserting which community
he belonged to and binding the members of that community together through their
particular method of paying final respects to one of their own.

This point is made by Ibn Rushd in his discussion of duties owed to sinners. He
begins by stating that most scholars agree that as long as you have made the declaration
of faith then you will receive the funeral rites owed to all Muslims. He bases his opinion
on a Prophetic tradition that says “pray over whoever says there is no deity but God.”**
This is regardless of whether one is guilty of committing major sins (ahl al-kab&’ir) or
heresy (ahl al-bida®).””” One notable exception to this is Malik, who did not endorse

performance of this prayer in this context. As Ibn Rushd explains, the difference in

% This is partly because the funeral becomes an occasion to regulate the community. It would bring
together a “community of mourners...perhaps a hundred individuals” and this “fraction of a society
could feel the power of orderly, communal action.” Halevi, Muhammad’s Grave, 235.
%¢ Ibn Rushd, Biddyat al-mujtahid, vol. 1, 239.
%7 Ibn Rushd, Bidayat al-mujtahid, vol. 1, 239.
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opinion centers on the extent to which jurists consider sin to be grounds for
excommunication from the faith. For him, this type of excommunication is not the
“practice of the ahl al-sunna” and jurists are not obliged to conform to it, hence prayer
(and in turn all other funerary duties) should be performed over such persons.**

On the other hand, while Mawardi does not necessarily stake a claim with regard
to funerary duties for sinners, he does take issue with the justification for why funeral
prayer should be said for “those guilty of moral offenses and sins” (ahl al-dhuniib wa-l-
khataya).”® The standard justification is that funeral prayers are performed for sinners
as a way of interceding (shafa‘ah) on behalf of the deceased.®® Mawardi notes two
examples that refute this suggestion. First, if this was the purpose of the funeral prayer
then there would seemingly be no reason to pray over the insane (majniin), dim-witted
(ablah) or any mentally challenged person (Ia ‘agl lahu) either, since it could be argued
that these individuals lack culpability for their actions and so are technically sinless.
Hence, a prayer for expiation would be pointless.*® Second, prophets also do not need

these prayers since they are sinless because God has forgiven them; technically prayer

%% Ibn Rushd, Biddayat al-mujtahid, vol. 1, 239.
%9 Mawardi, al-Hawi al-kabir, vol. 3, 31.
5 Mawardi, al-Hawi al-kabir, vol. 3, 31.
56! Mawardi, al-Hawi al-kabir, vol. 3, 31.
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would not be necessary for them either then. However, he points out that we know that
the Prophet is prayed for by multitudes (afwajan) of people since the request for prayer
for him is part of every liturgy.**

With regard to hypocrites and heretics, Malik’s view was that not only was there
no obligation to pray over them, but this prayer was actually forbidden. The reason was
simple: denying them funeral prayers was a form of punishment for their behavior,
presumably because it excludes them from the community.*® Explaining this further, Ibn
Rushd argues there is actually consensus among jurists that funeral prayers should not
be performed for the “heretic” whose heresy was “so severe” that it results in far-fetched
interpretations (al-ta’wil al-ba‘id) that amount to disbelief (kufr).®® He also justifies
dispensing with prayer for hypocrites based on Q 9/al-Tawba: 84, which states that “do
not ever pray over any of them who die and do not go to their graves.”** Ghazali held
the same position, stating that you can never pray over someone whose heterodoxy had
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risen to the point of kufr.*®® However, Ibn Rushd notes that jurists place acts of hypocrisy

along a spectrum. Some considered implausible interpretations (al-ta’wil al-ba‘id) to be

662 Mawardi, al-Hawi al-kabir, vol. 3, 31.
%3 Tbn Rushd, Biddayat al-mujtahid, vol. 1, 240.
% Ibn Rushd, Biddyat al-mujtahid, vol. 1, 239.
%% Ibn Rushd, Biddyat al-mujtahid, vol. 1, 239.
566 Ghazali, al-Wasit, vol. 2, 376.
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enough to constitute kufr and remove the obligation to pray. Others did not consider
implausible interpretations, as opposed to accusing the Prophet of falsehood (takdhib al-
Rasiil), enough to impute kufr to someone and permitted prayer over them.*’

Whereas hypocrites or innovators were blameworthy for how their ideas created
confusion in belief, other sinners were strictly assessed on the basis of their acts,
regardless of their beliefs. For instance, what duties were owed to criminals created
considerable debate among jurists. Ibn Rushd reports Malik’s position as prohibiting the
performance of funeral prayers on people whose criminal acts rise to the level that they
are eligible for hadd punishment.®”® The reasoning was based on the Prophet’s decision

not to pray over Ma‘iz, a famous historical case involving hadd punishment.*” Mawardi

%7 Ibn Rushd, Biddyat al-mujtahid, vol. 1, 239.
%% Hadd crimes are “offenses with fixed, mandatory punishments (‘ugiibat mugaddara) that are based on
the Koran or the Sunna.” In addition, it also includes “intentional homicide and wounding.” The crimes
in this category include theft (sariga), banditry (hiraba), unlawful sexual intercourse (zin@’), defamation
regarding unlawful sexual intercourse (qadhf), drinking alcohol (shrub khamr), and apostasy (ridda).
Rudolph Peters, Crime and Punishment in Islamic Law: Theory and Practice from the Sixteenth to the Twenty-first
Century (Cambridge: Cambridge University Press, 2005), 53. For some jurists, hadd punishment serves as
expiation and they allow major sins to be atoned for through “earthly punishment.” Christian Lange,
“Sins, Expiation and Non-rationality in Hanafi and Shafi< figh,” in Islamic Law in Theory: Studies on
Jurisprudence in Honor of Bernard Weiss, eds. A. Kevin Reinhart and Robert Gleave (Leiden: Brill, 2014), 148,
In fact, Shafii notes in al-Umm that the testimony of a slanderer cannot be accepted before they are
punished with hadd; only after that are they are fit to testify. Lange, “Sins,” 151fn59. Interestingly
enough, none of this seems to impact whether or not funeral prayers should be said over the deceased or
not.
** Ibn Rushd, Biddayat al-mujtahid, vol. 1, 240. The case of Ma‘iz was of “central concern to Sunni Muslim
jurists” and crucial for the “development of Islamic criminal law.” It involved a man named Ma‘iz, a new
convert who wished to confess to the crime of adultery. He approached the Prophet and begged him to
238



mentions that similar positions were held by both Ibn Shihab al-Zuhri (d. 124/742) and
al-Hasan al-Basri. Zuhri notes that funeral prayer should not be performed over anyone
who receives capital punishment by stoning (al-magtill haddan bi-l-rajm) or capital

).°° Al-Hasan al-Basri makes the

punishment in retaliation [for murder] (magtiil gawadan
same point, but cites the example of a fornicating woman who dies while serving her
punishment of confinement. He reportedly argued that neither she, nor any child in her
womb, should be prayed over.”* That said, Mawardi does report a significant caveat in
Malik’s position. He confirms that while Malik considered it impermissible for someone
executed by hadd punishment to be prayed over, this was not an absolute prohibition.
Instead, Mawardi contends that Malik prohibited the state (specifically, the ruler or

imam) from carrying out these prayers but did not extend this prohibition to relatives of

the deceased criminal.®” That said, Malik’s position regarding criminals seems to be in

punish him. The Prophet initially declined to hear the case, but Ma‘iz returned a second and third time
with the same request. Finally, at the fourth instance, the Prophet inquired into the case and tried to
explain the acts as not having reached the level of adultery. However, this too was unsuccessful and
eventually the Prophet found him guilty but did not institute a punishment. Instead, the townspeople
seem to have carried out the punishment themselves: death by stoning. See, Intisar Rabb, Doubt in Islamic
Law: A History of Legal Maxims, Interpretation and Islamic Criminal Law (New York: Cambridge University
Press, 2015), 26-27.
70 Mawardi, al-Hawi al-kabir, vol. 3, 51.
7' Mawardi, al-Hawi al-kabir, vol. 3, 51.
¢72 Mawardi, al-Hawi al-kabir, vol. 3, 51. Ibn Rushd notes that not only was Malik opposed to the ruler
praying over the deceased, but he was never himself seen to have prayed for someone who was killed by
hadd punishment. Ibn Rushd, Bidayat al-mujtahid, vol. 1, 239.
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the minority. Mawardi himself supports the obligation to wash and pray over the
criminal who is killed by hadd punishment.*”

Suicide also presented a challenge for jurists since the act was considered sinful
and prohibited, and for some jurists even criminal (a tazir offense), but only harmed the
perpetrator. More importantly while other criminal acts might easily be divorced from
belief, suicide could be perceived both as indicating a lack of faith and as a sinful act.
Hence, the question was how to categorize suicide? Should the act itself determine how
it is treated or should one inquire into the faith or lack thereof of the person who kills
him or herself? This challenge is reflected in the diversity of opinion among jurists
regarding obligations owed to someone who commits suicide. Mawardi reports that
Awza‘ takes a position on suicide similar to Malik’s with regard to criminals, arguing
that you should not pray over anyone who commits suicide (la yusalli ‘alda man qatala

nafsahu).”’* Mawardi’s own opinion regarding suicides is that they should be prayed over

because of the general rule established by the Prophet saying it is “obligatory upon my

¢7* Mawardi, al-Hawi al-kabir, vol. 3, 51. The treatment of dead criminals also was discussed by other
traditions. For instance, Plato recommended that, at least murderers, should have their corpses “cast out
of the victim’s country unburied” after they are executed. Gurland, Greek Way, 95.
74 Mawardi, al-Hawi al-kabir, vol. 3, 51.
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ummah to wash their dead and pray over them” (furida ‘ala ummati ghusl mawtaha wa-l-
salah ‘alayha).®”

Ibn Rushd says jurists are divided into two groups on the issue of suicide: one
group believes no prayer should be performed while another permits prayer. Notably,
Ibn Rushd indicates that the same group that does not permit prayer for suicide also does
not permit it for major sinners, rebels (baghy) or innovators.’® Ibn Rushd attributes part
of the difference here to the interpretation of a hadith in which the Prophet reportedly
rejected praying over a man who had killed himself.””” Those jurists who considered this
to be an authentic account created a rule that you do not pray over a person who
commits suicide. Others who did not consider it authentic still account for it by noting
that even if someone might go to hell for committing suicide, the Prophet has said that

a person with even a “seed of faith” will “eventually be expelled from hell.””® In other

words, they argue that funerary duties should still be performed because there can be

75 Mawardi, al-Hawi al-kabir, vol. 3, 51.
¢’¢ Ibn Rushd, Biddyat al-mujtahid, vol. 1, 239. For a more comprehensive look at the subject of rebels see
generally Khaled Abou El Fadl, Rebellion and Violence in Islamic Law (Cambridge: Cambridge University Press,
2001).
¢7 1bn Rushd, Biddyat al-mujtahid, vol. 1, 240. Specifically, the hadith reported by Jabir b. Samura. Ibid.
¢”% Ibn Rushd, Biddyat al-mujtahid, vol. 1, 240.
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redemption after suicide and the person must still be considered a believer. In both cases
though, “belief” is the focus for jurists more than the act.

The final group within the category of sinners is rebels. The primary doctrinal
challenge raised by this group is the fact that neither their beliefs nor their acts are
necessarily problematic. However, in particular contexts these same acts are
transformed from licit to illicit. Hence, one question is the extent to which carrying out
actions in a particular context can disqualify someone from receiving the funeral rites
owed to them. The question might also be reframed as asking what are the political limits
of the Muslim community for ritual purposes? As with other types of sinners, there is a
fair amount of debate with regard to duties owed to rebels. However, jurists begin by
making an important distinction, both explicitly and implicitly, based on whether a rebel
is justified (‘adilan) or unjustified (baghiyan) in their rebellion (bugha).®”” For “unjust”
rebels, Abl Hanifa does not allow the performance of funeral prayers and his two most
prominent students, Abl Yasuf and Shaybani, agreed with this.*® The prohibition was

apparently meant as a way to disassociate the unjust rebel from other Muslims, disparage

7% Mawardi, al-Hawi al-kabir, vol. 3, 37.
880 Kasani, Bada@’i¢ al-sand@’i, vol. 1, 303.
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him for his actions and give him the legal status of an enemy combatant.®® For rebels
whose position is “just,” Abti Hanifa takes a different position, requiring that they be
washed and prayed over when they die, a position that Shafi‘i apparently shared.*®
Others, such as Abl al-Hasan al-Rustughfani (d. 350/961), an adherent of Maturidi
theology, only obligated ritual washing to be given to rebels, but not funeral prayers.*®
This was because they viewed washing as a right owed to the deceased, whereas the
funeral prayer was God’s right (bi-anna al-ghusl hagquhu wa-I-salah haqq Allah).***
Mawardi offers a prooftext from the Prophetic tradition to support the obligation
to wash and pray over rebels. The hadith says that you should “pray over anyone who

says ‘there is no deity but God’ and behind (i.e., be led in prayer by) anyone who says

‘there is no deity but God.”® In another tradition, the Prophet says “do not declare

%81 Mawardi, al-Hawi al-kabir, vol. 3, 37. This status change is important because there are “binding
regulations” that apply when Muslims were fighting Muslims, but do not apply when Muslims are
fighting non-Muslims or apostates. For instance, when Muslims fight each other “the fugitive and
wounded may not be dispatched,” Muslim prisoners cannot be “executed or enslaved,” women and
children cannot be killed or imprisoned intentionally, Muslim property that is taken must be returned
after the fighting is finished, etc. Khaled Abou El Fadl, “The Rules of Killing,” 144.
%82 Mawardi, al-Hawi al-kabir, vol. 3, 38. Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 303.
%3 Abii al-Hasan ‘Ali b. Sa‘id al-Rustughfani was from a village near Samargand and renowned as both a
jurist and theologian. He is considered to have played an “important role in the reception of al-
Maturidi’s teachings, as well as for the overall development of the Transoxanian Hanafite school of the
fourth/tenth century. Ulrich Rudolph, Al-Maturidi and the Development of Sunni Theology in Samargand,
trans. Rodrigo Adem (Leiden: Brill, 2015), 140-144.
884 Kasani, Bada@’i‘ al-sand’i¢, vol. 1, 303.
%85 Mawardi, al-Hawi al-kabir, vol. 3, 37.
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anyone a disbeliever from the people of your community, even if they commit a major
sin...and pray over all your dead.”** Hence, for Mawardi the fact that the deceased rebel,
just or unjust, is a professed Muslim means they are owed duties of prayer and ritual
washing, in the same way as fornicators or murderers. This is because the very act of
prayer is a means of seeking “forgiveness and mercy for the unjust rebel.”**’

Regarding the just rebel, Mawardi takes note of two positions. The first is that
they should be prayed over and washed. The second is to not pray over them or wash
them because of the historical precedent set by the case of ‘Ammar b. Yasir, who was
killed at Siffin and was neither washed nor prayed over.”® At first glance, this position
seems counterintuitive: why confer funeral rites on an unjust rebel, but not a just one?
However, a closer examination reveals that the just rebel is in a favored position based
on the analogous situation jurists are using to develop the duties owed to different types
of rebels. Hence, the unjust rebel is likened to the sinner; as long as he professes to be

Muslim then his actions will not disqualify him from receiving funeral rites. However,

the just rebel is compared to the martyr, a position of much greater esteem. As will be

686 Mawardi, al-Hawi al-kabir, vol. 3, 37.
%87 Mawardi, al-Hawi al-kabir, vol. 3, 37.
%88 Mawardi, al-Hawi al-kabir, vol. 3, 38.
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discussed later, no funeral rites are performed for martyrs, seemingly in recognition of

the sacred status they have secured because of the manner of their death.®®

Nonbelievers

The fourth category impacting the performance of funerary duties is that of
nonbelievers. In general, funeral rites for nonbelievers are not a primary concern for
jurists since Islamic ritual law does not apply to non-Muslims. As Ghazali states, “you can
never pray over a non-Muslim.”** Ibn al-‘Arabi cites the prooftext from Q 9/al-Tawba:
84, which prohibits praying for or standing at the grave of anyone that “rejected God and
His Messenger.”®! However, it is not simply a neutral non-application that jurists are
discussing here; they also believe that non-Muslims are not entitled to receive the
benefits associated with performance of these funerary duties. As Kasani explains, it is
“not necessary to wash the disbeliever (kafir) because washing should only be done out
of dignity and respect for the deceased, but the disbeliever is not someone deserving of

dignity and respect.”® However, this is the easy case and despite the sweepin
gnity P y p ping

%89 Mawardi, al-Hawi al-kabir, vol. 3, 38.
5% Ghazali, al-Wasit, vol. 2, 376.
! Ibn al-‘Arabi, Ahkam al-Qur’an, vol. 2, 559.
$92 Kasani, Bada@’i‘ al-sand’i, vol. 1, 302.
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statement, there are circumstances in which the duty to perform some or all of the
funeral rites for non-Muslims might be triggered, or where non-Muslims may be
permitted to perform the rites. Specifically, there are two primary contexts discussed:
nonbelievers with kinship ties to Muslims and the nonbelievers killed during warfare
that also involved Muslims. Jurists seek to answer the question whether non-Muslim
family members can perform funeral rites for their relatives and what should be done
when Muslim and non-Muslim dead are mixed together after a battle? The answers
reveal how jurists navigate between profane pragmatism and preserving the sacrality of
these rites, as well as the limits of kinship before moral community in the context of
religious obligation. As Ibn Rushd notes, juristic differences here revolve around
perception of the rites being carried out: is ritual washing a sacred ritual or simply for
cleanliness? Those who permit the washing of a nonbeliever will say it is for cleanliness,
while those who argue against it will say it is a sacred ritual .

To begin, jurists explore several different scenarios involving non-Muslim kin to
try to develop the parameters for their participation in the performance of funerary

duties. The most relevant cases arise out of interfaith marriages between Muslim men

and non-Muslim women. Jurists address the issue by re-categorizing certain acts as

* Ibn Rushd, Biddyat al-mujtahid, vol. 1, 227.
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permissible, as opposed to obligatory, with regard to non-Muslim spouses. Hence,
Mawardi discusses the case of a non-Muslim wife passing away; he permits her Muslim
husband to wash her body according to Islamic custom as long as this is amenable to the
patrons of her own religious community (awliy@’uha min ahl millatiha).”* The same also
holds true for the opposite scenario: if a Muslim man dies his dhimmi wife is permitted to
wash him.*”

From ShafiU's perspective, this is permissible but strongly disliked because
funerary duties are obligations for members of the Muslim man’s religious community;

®° However, he permits the wife’s

there is no such obligation for the non-Muslim wife.
performance because even though the duty is an obligation for the Muslim community
to fulfill, it is also a right that the living owe the dead.”” The latter is arguably more
important and its fulfillment is enough to overcome the shortcoming of depriving the
Muslim community the opportunity to complete their obligation. It is also sufficient to

overcome another central challenge for the performance of funerary duties: the

presence of the proper intention. However, Mawardi states that “intention” cannot be a

-Hawi al-kabir, vol. 3, 17.
-Hawi al-kabir, vol. 3, 17.
-Hawi al-kabir, vol. 3, 17.
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condition for the washing because a dhimmi could not then be permitted to perform the
duty since a dhimmi cannot make the appropriate intention.”® Instead he reasons that
because the act of purification is a duty owed to someone else, the person whose act will
achieve the purification (i.e. the washer) does not require the intention. Mawardi
analogizes this situation to the case of a mentally challenged wife. He notes that her
husband is permitted to wash her after her menstrual cycle in order to have sexual
relations with her even though she is not capable of forming the requisite intention
needed for washing after the menses.®” Similarly, it does not matter whether the dhimmi
can form the requisite intention or not because, like the husband, he is carrying out the
washing as a proxy for the deceased.

Aside from the spouse, there is also a question as to restrictions on other non-
Muslim family members performing the funerary duties. Ibn Rushd raises the issue of
whether it is possible for the non-Muslim father to wash and prepare his Muslim child’s
body for burial. He reports that Malik considered this unacceptable and did not even
allow the non-Muslim father to bury the child except for some limited exceptions.””

Shafii considers it acceptable for a Muslim to be washed and buried by close family

5% Mawardi, al-Hawi al-kabir, vol. 1, 91.
%% Mawardi, al-Hawi al-kabir, vol. 1, 91.
7 1bn Rushd, Biddyat al-mujtahid, vol. 1, 227.
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members, even those who are pagan. This opinion is supported by Abt Thawr, Abx
Hanifa and his students.””’ Ibn al-Mundhir reportedly recognized that there was
precedent for a pagan washing a Muslim but said that it was not a sunna that required
following.”

Kasani supports this view; even though there is nothing in the Qur’an that
provides guidance on this, he says it simply cannot be possible because ritual washing
must be done by Muslims. As evidence, he cites the case of a Jewish boy who passed away
while employed by the Prophet. The Prophet apparently encouraged the boy to convert
to Islam before dying and the boy became a Muslim. After his death, the Prophet told his
Companions, “come and take your brother,” in other words, perform the funerary duties
you owe him. Kasani uses this story to illustrate a rule created by the negative
implication of the Prophet never asking the boy’s Jewish father, who was present, to

participate in the funeral rites.”” For Kasani, this means that despite the father/son

7" Tbn Rushd, vol. 1, 227. This opinion of Shafi<T’s is also reported by Mawardi. See, Mawardyi, al-Hawi al-
kabir, vol. 3, 19.
7 1bn Rushd, Biddyat al-mujtahid, vol. 1, 227.
7% Kasani, Bada@’i al-san@’i, vol. 1, 303. Aspects of this story remain confusing. First, we do not actually
know what transpired with the performance of the funeral rites; all we have is the command that these
rites should be performed. Maybe the instruction was simply to prepare the boy for the performance of
funeral rites and the father would be the one performing them. Or maybe the command was also meant
to include the father in the first place. Second, Kasani makes an additional omission: the boy converts to
Islam on the encouragement of his Jewish father. See, Sahih al-Bukhart 1356 (Book 23, Hadith 110). This
seems a bit odd: why would a Jewish father jeopardize his son’s afterlife on the son’s deathbed by
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relationship, the link to a particular religious community was more determinative of who
performed funeral rites.

On the other hand, Mawardi reports that Shafi‘l permitted the closest relatives of
a Muslim to wash him and join his funeral procession, even if they were polytheists
(mushrikin).”** Likewise, Mawardi notes that if a pagan dies, and his closest relatives are
Muslim, then they are required to wash him, shroud him and lead the funeral procession.
He notes that the Prophet told °Ali to wash, shroud and bury his nonbelieving father, but
not to perform the funeral prayer.”” However, if the disbeliever has both pagan and
Muslim relatives, then the nonbelieving relatives are prioritized for performance over
the Muslim relatives.” This is because although the Muslims and nonbelievers are both
relatives, a shared faith, even if an idolatrous one, gives those relatives increased rights

with regard to the deceased.”” This is an even stronger indication of the priority jurists

approving and encouraging his conversion to another faith? With regard to “negative implication,” it
commonly appears in works of legal theory though not necessarily as a technical term. For instance,
Shafi uses it to argue that the Qur’an speaks of “rules for compensation in cases of wrongful death”
involving only Muslims and, thus, indicates “by negative implication” that killing non-Muslim enemy
combatants’ women and children will lead to “no adverse legal consequences.” Joseph E. Lowry, “The
Legal Hermeneutics of al-Shafi‘i and Ibn Qutayba: A Reconsideration,” Islamic Law and Society, vol. 11, no. 1
(2004), 27fn55.
7% Mawardi, al-Hawi al-kabir, vol. 3, 19.
75 Mawardi, al-Hawi al-kabir, vol. 3, 19.
7% Mawardi, al-Hawi al-kabir, vol. 3, 19.
77 Mawardi, al-Hawi al-kabir, vol. 3, 19.
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placed on religious identity versus kinship ties. Not only do they promote this in the
context of performing Muslim funerary duties, but also non-Muslim funeral rites. The
deceased’s religion, even if it is not Islam, will be the first point of reference over what
duties are performed and who performs them. Jurists further affirm the boundaries of
the moral community for Muslims by prioritizing the same premise of that community,
religious affiliation, in defining other communities.

Another outgrowth of the interfaith marital context is the scenario where a non-
Muslim spouse and her unborn Muslim child are both killed. Here again, the issue of the
boundaries of the community arises, and the tension between religious and familial
affiliation. Jurists ask what happens if there are duties owed to the child, but performing
them would mean bestowing those same rites upon the nonbelieving mother? The issue
for jurists is not necessarily one of disparate treatment for these women, but recognizing
their particular faith identity and not simply imposing a Muslim one on them because of
the child. They seem to agree that funeral prayer should not be performed and are
generally indifferent about washing and shrouding in this context. However, burial is of
special concern.

For instance, Ibn Hazm asks where the non-Muslim wife will be buried if she dies

with a Muslim child in her belly? His answer suggests determining the location of the

251



non-Muslim mother’s grave based on where the unborn child is in the lifecycle. If the
woman dies less than four months into her pregnancy then her unborn child has not yet
received the divine spirit (rith); as a result, the non-Muslim mother should be “buried
with the people of her religion,” not among Muslims.”® In some respects it is as though
the unborn child’s religion is not yet operative and so has no impact. However, if the
pregnancy is past four months, then the spirit has been breathed into the child and the
mother should be buried with Muslims. This is because her child is now entitled to all the
privileges owed to a Muslim and one of them is to be buried among Muslims.” This is a
stark example of how communal boundaries are set based on religious as opposed to
familial affiliation. Membership in the Muslim community occurs even prior to the child
leaving the mother’s womb and is consequential enough to overcome even the mother’s
own affiliations.

As Kasani asks in relation to this scenario: “what is her [the mother’s] status since
she has a Muslim inside her?” He notes that there is “consensus” that funeral prayers
should not be performed for her, but she should be washed and shrouded. This is because

neither the woman nor what is inside of her are entitled to funeral prayers.”*® Unlike Ibn

7% Ibn Hazm, Muhallg, vol. 5, 143.
7% Ibn Hazm, Muhallg, vol. 5, 143.
7% Kasani, Bada@’i‘ al-sand’i¢, vol. 1, 303.
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Hazm, Kasani does not mention the divine spirit being breathed into the child. This is
not entirely surprising since he does not raise the idea of the divine spirit in any
meaningful way during his discussion on deceased children and the duties owed to them.
Instead, Kasani notes that juristic differences on this topic are connected to whether the
child’s status as a Muslim alters the mother’s status. Some jurists argue that the mother
should be buried in a Muslim cemetery because her child is Muslim. Others say that even
though the child is Muslim, it is still a part of her and not a separate entity, thus she
should be buried in a non-Muslim cemetery.”" This seems to be Kasani’s position as well,
arguing that “what is in her womb is not deserving of prayer either, but she should be
washed and shrouded (wa-ma fi batniha la yastahiqq al-salah ‘alayhi, wa-lakinnaha tughasal
wa-tukaffan).”*?

As mentioned earlier, the other area where nonbelievers are discussed is in the
context of war. Several questions are raised about funerary duties owed to non-Muslim
fighters and civilians in warfare. Jurists also address more complicated situations such
as duties owed when Muslim and non-Muslim dead cannot be distinguished from each

other at the end of battle. Ghazali mentions two types of non-Muslim fighters involved

7' Kasani, Bad@’i¢ al-san@’i‘, vol. 1, 303.
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in warfare: those that oppose Muslims and those who side with them. The default, easy
case is that no burial duty is owed to the non-Muslim who fights against Muslims.””
However, not all non-Muslims fight against Muslims. Hence, the dhimmi who dies in
warfare should be buried and shrouded as a kifaya-duty, but cannot be prayed over.
Ghazali relays the opinion of Abui al-Hasan al-Saydalani who said that the dhimmi who
fights with the Muslims is like a battlefield warrior and will not have the status of dhimmi
after death.”"

Ibn Hazm notes that there are conflicting reports on how non-Muslims should be
treated when it comes to their death. In one instance, there are various hadith suggesting
that no funeral rites should be conferred upon them. For instance, he mentions the Battle
of Badr where the Prophet apparently “ordered twenty-four men from the Qurayshi
force to be cast into one of the wells of Badr” as opposed to being buried.” Likewise, in
another narration the Prophet instructed people that if they killed someone from the
Banii Qurayza they should dig a trench and throw them in it.”*® On the other hand, Ibn

Hazm also reports that when the Prophet’s nonbelieving uncle Abi Talib passed away,

7B Ghazali, al-Wasit, vol. 2, 376.
" Ghazali, al-Wasit, vol. 2, 376.
7 Ibn Hazm, Muhallg, vol. 5, 117.
71¢ Ibn Hazm, Muhallg, vol. 5, 117.
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‘Ali, his son, asked “who will bury him?” The Prophet instructed him: “bury your
father.””" Likewise, Ibn Hazm mentions an incident where someone asked Ibn ‘Abbas,
what should be done about a Christian man who passed away leaving only a son; Ibn
‘Abbas told him, “it is necessary for you to walk with [the son] and bury [the father].””*®
Another tradition recalls that the mother of al-Harith b. Abi Rabi‘a died and she was a
Christian, but her final rites were performed by the Prophet’s Companions.””

A closer look at these apparently contradictory reports suggests the difference is
due to the two contexts we began with: family and war. In the context of war, funeral
rites are not conferred on non-Muslims, but this is consistent with how Muslim martyrs
are treated as well: warfare suspends some funerary duties. Of course, for Muslim
martyrs this suspension also contains an elevated status: their death is so pure of purpose
it does not require cleansing. In the context of familial relationships, certain
requirements persist even if a family is of mixed faith.

The primary situation jurists are preoccupied with in the context of non-Muslims

and warfare is when, after a battle, Muslim and non-Muslim dead are mixed together,

such that they either cannot be distinguished from each other or it is not practically

7 Ibn Hazm, Muhallg, vol. 5, 117.
718 Ibn Hazm, Muhallg, vol. 5, 117.
7 Ibn Hazm, Muhallg, vol. 5, 117.
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possible for them to be separated. In these situations, the question arises as to what type
of duties are owed to the dead and how to reconcile this with the general prohibition not
to perform funeral rites on non-Muslims opposing you in battle. Ghazali obligates
washing and shrouding the mixed dead, but when it comes to prayer, it must be
performed with an intention (niyyah) that distinguishes between Muslim and non-
Muslim.””® Mawardi suggests that when the dead are mixed in this way, the obligation is
to pray over groups of them at a time and make intention specifically with regard to the
Muslims in each group.””' The relative ratio of Muslims to non-Muslims in each group
does not matter to him; the same instruction applies to one Muslim with a hundred
disbelievers or one disbeliever among a hundred Muslims.”” This is as opposed to Abi
Hanifa who reportedly held the opinion that you can only pray over the group if the
Muslims are in the majority, but not if they are equal or in the minority.”” Mawardi
disagrees with this position, arguing that if you pray over a group where Muslims are the
majority the intention is for your prayer to be on every Muslim present and not on the

non-Muslims. The same would be true if Muslims were the minority in the group. In the

72 Ghazali, al-Wasit, vol. 2, 376.
72! Mawardi, al-Hawi al-kabir, vol. 3, 38.
722 Mawardi, al-Hawi al-kabir, vol. 3, 38.
72 Mawardi, al-Hawi al-kabir, vol. 3, 38.
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same vein, if the fear is that you might mistakenly pray over a nonbeliever, this will
remain the case whether Muslims are in the minority or majority in the group.”

Kasani addresses the situation by proposing some precursors to fulfilling the
funerary duties. To begin with, he suggests attempting to separate Muslims from non-
Muslims, since this a preferred option. To this end, he recommends investigating four
common external signs of a Muslim: circumcision (khitan), henna dyed hair of the beard
or head (khidab), black clothing (labs al-sawad) and shaved pubic hairs (halq al-‘ana). If the
first step is unsuccessful, then Kasani suggests, similar to Abt Hanifa, determining
whether most of the dead are Muslim or not. If they are, then he obligates the
performance of all four funeral rites: prayer, washing, shrouding and burial. On the other
hand, if most of the people are non-Muslim and you suspect someone to be Muslim from
among them, but there are no clear signs, they should be washed but not prayed over.””

Kasani reports an even more pragmatic approach from Abi Ja‘far al-Tahawi (d.
321/933) for situations where the religion of an individual is unclear. Tahawi begins by
discussing those funerary duties that are obligatory and those that are permitted. For

prayer, he notes that it is never permissible to pray over a non-Muslim, suggesting that

72 Mawardi, al-Hawi al-kabir, vol. 3, 38.
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it is better to forgo the obligation to pray over a Muslim than to pray over a nonbeliever
(tark al-salah ‘ala al-Muslim awld min al-salah ‘ala al-kafir).”*® As a result, the only duties that
one may consider performing for a nonbeliever are washing, shrouding and burial.
Tahawi also discusses the permissible and obligatory in the context of ritual baths, noting
that it is obligatory to wash a Muslim and generally permissible (j@iz fi al-jumla) to wash
a non-Muslim. As a result, he advocates being guided by the following legal maxim:
“perform that which is permissible, in a general way, in order to satisfy the obligation

[in all its parts]” (fa-yu’ta bi-l-j@’iz fi al-jumla li-tahsil al-wajib).””

Strangers

Thus far, the exceptions to the funerary duties pertain to individuals whose
bodies are whole and whose identities are known, which includes females, children,
sinners, Muslims and non-Muslims. However, another category of exceptions involves
individuals who may be “incomplete” in either body or person, where their identities
may not be fully known or only physical fragments of their bodies exist, which makes

them in some sense strangers. These two situations are grouped together because they

726 Kasani, Bad@’i¢ al-sand@’i¢, vol. 1, 303.
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raise similar issues for jurists: what types of duties are owed to people who are not
“whole?” Jurists discuss two different situations in which knowledge of the identity of
the deceased is incomplete. First, the main discussion centers on duties owed to the
person to whom the human limbs once belonged before they were separated from his
body. Second, “john doe” or deceased individuals who have not been identified are
discussed. Aside from specific questions as to whether funeral rites are required for
fragments of the body, there is a broader question on what funerary duties are owed to
people whose identity you cannot determine. What is the default set of rites to be
performed for them? Is it worse to perform impermissible acts on someone or omit the
performance of required duties they are owed?

Jurists devote most of their discussions to limbs that are separated from the body.
In general, but not always, this occurs as a byproduct of warfare, when a weapon has
severed parts of the body. The main question is whether funeral rites need to be
performed on a partial body. Other questions include whether it is necessary to
determine if the person who lost the limb is still alive, whether they are Muslim, what
their gender is, etc. In this regard, it is prudent to begin with Abt Hanifa’s widely

reported opinion on this matter. He argues that only if most of the person is still intact
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should they be prayed over (yusalla ‘ala aktharihi wa-1a yusalla ‘ala aqallihi).””® Hence, only
if at least half a person is found, with a head or more than half the body with no head,
then can they be washed, shrouded and prayed over.”” With regard to limbs, Shafi‘i
focuses attention on what to do with the limbs if the person who lost them is still alive.
He notes that jurists have held two opinions: to either wash and pray over the limbs as
though they belonged to a dead person or not to perform any funeral rites over them.”°

Mawardi supports this latter position. He considers it problematic to pray over
severed limbs of someone who is alive since you will not be praying over the rest of the
body.”! If the person is deceased and their severed limbs are found, Mawardi says you
should wash and pray over them.”” However, he allows limbs not to be buried if they have
been separated from the body, except for private parts: those must be shrouded and
buried after praying over them.”” This is a rare occasion where the hierarchy of
performing funeral rites is disrupted. Ordinarily if a prayer or washing had been

performed for a deceased person then shrouding and burial would automatically occur

728 Mawardi, al-Hawi al-kabir, vol. 3, 32; Ghazali, al-Wasit, vol. 2, 375; Ibn Hazm, Muhalld, vol. 5, 138.
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as well. However, here, despite washing and praying over them, burial is not required.
The performance of prayer was justified by some jurists as the recognition that the
sanctity of the limbs was by necessity connected to the sanctity of the whole body.”**
This is also Ibn Hazm’s position regarding limbs of the deceased: nothing of the
body is prohibited from being washed or shrouded for burial simply because the
deceased is dismembered by injury or wound.”” In fact, he goes so far as to say that you
should pray over any part of the dead Muslim you find: even a fingernail or hair.”® This
a prime example of Ibn Hazm’s commitment to the consistent application of his strict
constructionist approach to texts: practical considerations should not disrupt adherence
to the text regardless of where it leads. Part of his argument is that in theory you can
pray over a dead Muslim even when there is nothing present, prayer in absentia (salat al-
gha’ib), thus performing the remaining rites when only some parts of the body are

present is not problematic. In fact, he argues that it is impermissible to forgo these

funerary duties upon separated limbs.”” Ibn Hazm also critiques Abl Hanifa’s position

7 Mawardi, al-Hawi al-kabir, vol. 3, 32. He cites some historical precedent for this, mentioning the fact
that ‘Umar apparently prayed over bones in Syria and that the finger of ‘Abd al-Rahman b. ‘Attab b. Asid
was prayed over when a bird carried it to Mecca from the Battle of the Camel. Apparently, the ring on the
finger allowed people to identify it as belonging to ‘Abd al-Rahman. Ibid.
735 Ibn Hazm, Muhallg, vol. 5, 114.
73¢ Ibn Hazm, Muhallg, vol. 5, 138.
737 Ibn Hazm, Muhallg, vol. 5, 138.
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that conditions performance of funerary duties on how much of the body is found. He
finds this distinction to be baseless, arguing that not only does it lack any textual support
but it creates confusion by requiring people to determine the percentage of the body
taken up by a particular limb, but not providing any guidance on how precisely to do
this.””® Ghazali also connects funeral prayer over limbs to “prayer for the dead who are
absent” (salah ‘ala al-mayyit al-gha’ib). If the owner of the limb is alive then it should not
be prayed over, but if they are dead then it should be prayed over, washed, wrapped and
buried.”

While limbs are the primary issue discussed in this category, there are also
situations where there is incomplete information about deceased individuals whose
bodies are still intact. In other words, they are whole physically but their identity is not
fully known. For instance, Shafi‘i reportedly discussed the situation of someone who dies
while traveling. The question arises as to what duties are owed to this person if their
identity is unknown. He notes that individuals travelling with the deceased have to be
mindful not to neglect “the rights of their brother” relating to death. Mawardi reports

Shafi as saying that “the best course is for a Muslim [traveler] to bury him [i.e., the

738 Ibn Hazm, Muhallg, vol. 5, 138.
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stranger]” because if the deceased is left in the desert and no one passes (thus, no rites
are performed) then this will be considered “sinful and disobedient to God’s
command.””* More importantly, he stresses the importance of fulfilling this duty by
making a rare comment about worldly punishment for failure to perform. Specifically,
Shafi‘i says that the Sultan is charged with punishing anyone who omits the performance
of these acts (wa-‘ala al-sultan an yu‘agibahum ‘ala dhalik). Their crime is “negligence
towards the right of God” and “belittlement of what is obligatory upon” their Muslim
brother.”! Of course, he makes an exception for situations of necessity, namely where
they are fearful of hostile territory or becoming vulnerable to attack while they perform
rites owed to the deceased.” Regardless, this is a rare instance where failure to perform
a duty, collectively owed by Muslims, is assigned some measure of earthly accountability.

Mawardi also discusses cases of unidentified individuals who are entirely
unknown. The scenario that he, and other jurists, often note is the passerby who comes
across a dead person in the desert: what obligation is he owed? Mawardi says that the
passerby is required to perform funeral rites upon the deceased (lazimahum al-giyam bihi)

regardless of whether it is a man or a woman. Furthermore, if the duty is disregarded

74 Mawardi, al-Hawi al-kabir, vol. 3, 6.
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1.7** Mawardi also considers the

then he explicitly states that they are in error and sinfu
possibility that the body has already had funeral rites performed for it, but either was
never buried or has somehow been removed from the grave. The passerby is instructed
to examine the body for any signs of washing or shrouding, and if none are present then
these rites, along with the other ones, should be performed.”* Alternatively, Mawardi
says if there are indicators that funeral rites have been performed then the body should
simply be buried. If anyone wishes to pray over him they may do so only after burial
since there is a strong likelihood that funeral prayers have already been performed even
though there are no indications of this on the body. If there are signs of washing,
shrouding or embalming on the body then they must simply be buried. If they decide to
pray upon him then they should pray upon his grave after he has been buried because
he has already been prayed over.””

Kasani also discusses situations in which one comes across a dead body. However,
he does not base his analysis on indications that funeral rites had previously been

performed; instead he focuses on other markers of identity and location. He begins by

requiring an examination of the body to see if there are attributes suggesting that it

743 Mawardi, al-Hawi al-kabir, vol. 3, 6.
74 Mawardi, al-Hawi al-kabir, vol. 3, 6.
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belongs to a Muslim. If there are, then he obligates performance of funeral rites on the

deceased including burial in a Muslim cemetery.”

However, he notes that jurists are
divided as to whether these rites should still be conferred upon the deceased if no
attributes linking them to Islam are found.”* For Kasani, the same obligations may exist
even when there are no attributes to identify the person as Muslim, as long as the body
is discovered in Muslim territory (dar al-Islam). That fact alone creates a high enough
probability that the person was Muslim to allow the confidence of funerary duties.”* In
essence, location functions as the identity marker. On the other hand, if the body is found
in enemy territory (dar al-harb) then the attributes on the person indicating they are
Muslim carry more weight than the location.”® If those attributes are found, then the

consensus is that all funeral rites should be conferred. However, if they are not found

then nothing should be done.”’

Martyrs
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The final exception to funerary duties is an individual whose death is considered
martyrdom. In general, martyr status is acquired in the context of war and jurists
primarily concern themselves with whether or not this context should alter duties owed
to the dead. Specifically, when a person becomes a martyr does this excuse the
community’s performance of funerary duties for him? For the most part, jurists respond
in the affirmative: funeral rites should not be conferred. They mainly base their opinion
on a few reports from the Prophetic tradition. Jurists develop their framework for
funerary duties on the basis of these hadith prooftexts. In doing so, they seem to keep
two connected, but often conflicting objectives in mind: practical necessity and purity.
Regarding practical necessity, the rules reflect the jurists’ understanding that conferring
funeral rites on fallen fighters is not always possible given the circumstances of war.
During battle, the risks are too significant for someone to both fight the enemy and
perform funeral prayer, ritual washing, shrouding or burials. Even when the conflict is
over, the impracticality of performance often persists, especially if the number of dead
are so significant that performance of rites for each person individually becomes

untenable.”!

7! Some scholars have also advanced the idea of practical necessity behind the law for martyrs because
the “Islamic funerary law was designed for an urban environment.” See also, Halevi, Muhammad’s Grave,
160.
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Regarding purity, jurists are keen on preserving the elevated status of martyrs in
comparison to those who die outside the context of war. An exclusively practical calculus
for their funerary duties diminishes the elevated status of martyrs; jurists are not
comfortable with this. How can it be possible for those who make the ultimate sacrifice
for their religion to have rites around their death determined by practical considerations
alone? Arguably, in their search for more profound reasons to forgo funerary duties, they
offer ideas that further a sacred conception of martyrdom. The nonperformance of funeral
rites then becomes indicative of greater worth; the martyr’s blood accomplishes the
same purpose as water and purifies the body after death. In many respects, they are
outlining the boundaries of who the community should consider a “hero” and who is not
worthy of that label. This is an extension of their attempt at other places to establish the
boundaries of the Muslim community itself.

However, these two objectives present challenges for the jurists, especially when
we try to reconcile how they work in conjunction with one another. If we accept that
funerary duties should be suspended for practical reasons then is it possible to also argue
that martyrs have an elevated status? Similarly, if we argue that martyrs have an
elevated status, it seems counterintuitive since they receive the same treatment as

nonbelievers when it comes to funeral rites. How is it possible for the most elevated
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status and, arguably, the least elevated status to receive the same treatment? Practical
necessity alone does not allow martyrs to claim an elevated status, so some sacrality must
be inserted into the martyr’s death. However, this does not address the equivalency in
performance accorded nonbelievers and martyrs: neither receive funeral rites. One
might explain this apparent equivalency by distinguishing between nonbelievers not
receiving Islamic funeral rites, but being eligible for funeral rites from their own
communities. Hence, nonperformance of funeral rites for nonbelievers is because they
are not entitled to them, whereas nonperformance for martyrs is because they do not
require them even though they are entitled. Or put another way, nonbelievers do not
receive Islamic funeral rites because they are not part of the moral community; martyrs
do not receive these funeral rites because they have given their lives to preserve the
moral community, demonstrating the ultimate indication of membership. They require
no additional affirmation through the conferring of funeral duties upon them.

This section proceeds by first examining how the general rules for funeral rites
are altered by the specific context of martyrdom. This includes each of the four rites
discussed: prayer, ritual washing, shrouding and burial. In the process, the martyrdom
context will also acquire its own set of “general rules” and so the examination will turn

to the variations in these rules that developed for the special case of martyrdom.
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Following that, atypical situations of martyrdom will be explored along with any
accompanying rule changes. Finally, the question of purpose will be examined, namely
what objectives are the rules seeking to accomplish? Here the debate is whether funeral
rites, particularly ritual washing, seeks to cleanse the martyred corpse as a means of
achieving physical purity or ritual purity.

With regard to the duties framework for martyrs, there is a fair amount of
consensus with regard to nonperformance of most funerary duties for those martyrs who
die while fighting nonbelievers on the battlefield. Where differences emerge, it is due
primarily to a change in the location of the death (removed from the battlefield) or a
change in how the fighter was killed (not by a nonbeliever). Among the early jurists,
Malik and Shafi‘i reportedly said prayer should not be performed for a martyr who dies
in battle, whereas Abl Hanifa required it.””* Ibn Rushd attributes the difference of
opinion to the primacy that these jurists respectively give to two main hadith narrations.
In one of them, Abl Dawiid recounts that the Prophet ordered martyrs to be buried in
their clothes with no ritual washing or prayer. In another, Ibn ‘Abbas narrates that the

Prophet performed funeral prayers for people who had been killed, including his uncle

72 1bn Rushd, Biddyat al-mujtahid, vol. 1, 240; see also, Ibn Hazm, Muhalld, vol. 5, 116; Mawardi, al-Hawi al-
kabir, vol. 3, 33-35.
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Hamza, but did not wash them.” Later jurists seem to follow the respective positions of
their school’s eponym, for instance, Mawardi notes that his fellow Shafi‘is agree that a
martyr should not be prayed over.””* For Mawardi, the martyr’s situation can best be
understood by analogizing it to the stillborn child: “everything not required to be
performed for the stillborn is not required to be performed for the martyr” (kull ma la
yalzam filuhu fi al-siqt la yalzam filuhu fi al-shahid).””® Elaborating on the position of
nonperformance of funeral prayers for martyrs, Ghazali goes beyond making it non-
obligatory and holds performance to be forbidden (haram).””

The ritual washing of martyrs is governed by principles similar to those
pertaining to prayers for martyrs killed by nonbelievers on the battlefield. Malik, Aba
Hanifa and Shafi‘i agreed that the martyr who dies in battle should not be washed.” Ibn
Rushd says that this is the majority position and is based on a Prophetic hadith that
commanded neither prayer nor washing for the people who were killed at Uhud; instead,

they should be buried in their clothes.””® Shafi‘i reportedly held that martyrs should not

7 1bn Rushd, Biddyat al-mujtahid, vol. 1, 240.
7>* Mawardi, al-Hawi al-kabir, vol. 3, 37.
755 Mawardi, al-Hawi al-kabir, vol. 3, 34.
7%¢ Ghazali, al-Wastit, vol. 2, 379. He acknowledges that some of his fellow Shafi‘is permit prayer over
martyrs, but adds that they do not make it obligatory. Ibid.
7" 1bn Rushd, Biddyat al-mujtahid, vol. 1, 240.
7% Tbn Rushd, Bidayat al-mujtahid, vol. 1, 227. Mawardi mentions the same tradition by Jabir b. “Abd Allah
and Anas b. Malik. Mawardji, See, Mawardi, al-Hawi al-kabir, vol. 3, 34.
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be washed or prayed over, but instead buried in the clothes that they died in. He bases
this view on the fact the Prophet apparently never prayed over martyrs or washed
them.” Mawardi reports that Malik, and others from the “people of Mecca and Medina,”
as well as Abl Hanifa held the same opinion that those killed in battle with disbelievers
should not be washed. The opposite opinion was apparently held by Ibn ‘Umar, Sa‘id b.
al-Musayyab and al-Hasan al-Basri.”** Mawardi himself says that if it is established that a
person was killed in battle, then they should not be washed or prayed over and that the
manner in which they were killed makes no difference (sawa’un qutila...ala ayyi halin
kana).”*" Ghazali also states explicitly that the martyr should not be washed.”** Ibn Muflih
goes so far as to say that if a person is killed while fighting, but lacks legal capacity (ghayr
mukallaf), they should still not receive a ritual washing. Strictly speaking, because they
lack legal capacity they are not eligible, according to many jurists, for martyrdom status.
Hence, their ineligibility removes the justification for others’ nonperformance and they
should receive the same funeral rites as a non-martyr. However, despite this narrow

construction, Ibn Muflih does not require this and treats them like martyrs.”*

7> Mawardi, al-Hawi al-kabir, vol. 3, 33.
7 Mawardi, al-Hawi al-kabir, vol. 3, 33.
76! Mawardi, al-Hawi al-kabir, vol. 3, 35.
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For the remaining two funerary duties, while the obligation to bury the martyr is
widely agreed upon by jurists, there is a difference of opinion as to whether shrouding
should take place or not. One group of jurists believed martyrs should be shrouded, while
others required them to be buried in their clothes. Mawardi obligates both shrouding
and burial of martyrs. His position is that after a person dies their clothes become the
property of their guardian (wali). It is up to the guardian to decide whether to bury the

martyr in those clothes or not.”*

Mawardi discusses opposition to his position by citing
Abt Hanifa, who did not give guardians this right and required martyrs to be buried in
the clothes they died in.”” Ibn Hazm supports this position, requiring burial, but not
washing or shrouding. Instead, he says they should be buried “with their blood and
clothes.””*® Ghazali also says that martyrs should be buried like everyone else, except that

their “blood stained clothes” should not be removed (though coarse garments are an

exception).”” In responding to these other opinions, Mawardi offers historical precedent

7 Mawardi, al-Hawi al-kabir, vol. 3, 35.
7% Mawardi, vol. 3, 35.
7% Tbn Hazm, Muhalld, vol. 5, 115 and 138. The only thing he requires being removed from them is their
weapons. Ibid., 115.
787 Ghazali, al-Wasit, vol. 2, 380. Shields should also not be removed. Ibid.
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for his position. When Hamza, the Prophet’s uncle, was killed in battle his daughter
brought white pieces of cloth to shroud him in and removed his battle clothes.”

Even those who agreed that martyrs in a war with the polytheists should not be
washed disagreed with regard to people martyred by bandits (lusiis) or by non-
polytheists (ghayr ahl al-shirk). Awza‘i and Ahmad b. Hanbal agreed that the victims of
such persons should be treated in the same manner as those who were killed by the
polytheists; Malik and Shafi said that they should receive the ritual washing.”* The
difference between them revolves around whether the suspension of the duty to perform
a ritual washing is for every martyr without exception or only those martyrs who are
killed by nonbelievers. Those who say it is for every martyr without exception apply it
across the board for everyone the Prophet explicitly stated was a martyr, including those
who did not die on the battlefield. Others consider the suspension to be more limited,
only applying it to a specific type of martyr: the ones killed by nonbelievers and on the
battlefield.””

Within the discussion on funerary duties for martyrs, the assumptions that

structure discussions of funerary duties owed to martyrs have to do with how and where

7% Mawardi, al-Hawi al-kabir, vol. 3, 35.
7% Tbn Rushd, Biddyat al-mujtahid, vol. 1, 227.
77 1bn Rushd, Biddyat al-mujtahid, vol. 1, 227.
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the individual died. As noted earlier, there is a baseline assumption that a martyr is
someone who died while fighting, that the fight was against disbelievers and that their
death occurred on the battlefield. However, jurists are fully aware of the fact that various
other situations can arise that alter the manner in which the martyr died, for instance
the location of their death. Hence, they are concerned with determining how broadly to
apply the label of martyr: who qualifies for martyrdom and what is the definition of a
martyr? Through this definition they regulate what constitutes a “Muslim hero” for the
community. For instance, one common situation involves a fighter being injured on the
battlefield but dying while receiving treatment away from battle or subsequent to the
conclusion of war. Should they be considered martyrs? If so, what type of funerary duties
are they owed? And, if the funerary duties are different than those owed to a battlefield
martyr then what does this say about the role of practical necessity in determining
guidelines for these duties?

Jurists opine on the injured fighter who dies away from the battlefield. Ibn Rushd
claims a consensus among jurists that any Muslim not killed on the battlefield fighting
nonbelievers should, unlike other martyrs, receive the ritual washing.”* Ibn Hazm notes

that if a person is wounded on the battlefield but dies after being carried off the field,

7! 1bn Rushd, Biddyat al-mujtahid, vol. 1, 226.
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"2 Ghazali acknowledges the existence of conflicting

one may still wash and shroud him.
opinions with regard to injured fighters who die after removal from the battlefield, but
fails to elaborate further.””” Mawardi provides a more robust framework, discussing three
scenarios in which fighters die away from the battlefield. In the first, a fighter is injured
in battle, then rescued but dies as a result of his injuries while the war is still ongoing.””*
In the second, the injured fighter is rescued but dies shortly after (bi-zaman garib) the war
concludes. In both these scenarios, Mawardi does not allow the fighter to be washed or
prayed over, just like those killed in battle.””” The third scenario he describes is one where
a fighter is injured during battle, dies after the war concludes, but his body is not
discovered for a “long time after” (zaman ba‘id). In this case, he requires both washing
and prayer to be performed.”® Some jurists condition the duties performed on whether
the injured fighter is able to consume food or not; food consumption also serves as a
proxy for both the severity of the injury and the extent of time after war where

someone’s injury will be still be considered a battlefield death. Hence, Abl Hanifa

reportedly said that an injured fighter who dies without eating anything (because their

772 Ibn Hazm, Muhallg, vol. 5, 115.
77 Ghazali, al-Wasit, vol. 2, 377.
774 Mawardi, al-Hawi al-kabir, vol. 3, 35.
775 Mawardi, al-Hawi al-kabir, vol. 3, 35-36.
77¢ Mawardi, al-Hawi al-kabir, vol. 3, 36.
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injury is so severe) should not be washed (idha mata gabl akl al-ta‘am lam yughsal).
However, if he dies after eating something then the ritual washing should take place.””
In addition to the injured fighters, there are also individuals who are removed
from the battlefield because of capture then subsequently die in captivity. The question
arises whether they are also entitled to a suspension of duties or should receive all the
funeral rites. Mawardi discusses the situation where a fighter is captured by
nonbelievers, then dies (or is killed) and the body is presumably returned to the
Muslims.””® He says there are two opinions about the funerary duties owed to this
individual, each analogized from different parts of the general funerary duty framework.
The first opinion holds that one should wash and pray over them just as one would for
an injured person who is rescued from the battlefield and subsequently dies. This is
because, just like the injured fighter, in this case the “spirit departed [the body when it
was] away from the battle” (khuriij rizhihi fi ghayr al-mu‘tarak): they should have funerary

duties performed.””” The other opinion is that the dead captive should be treated like a

777 Mawardi, al-Hawi al-kabir, vol. 3, 36, Mawardi notes that support for this position is the death of
‘Ubayda b. al-Harith who was struck in the leg at the Battle of Badr, but lived on afterwards until he died
of yellow fever. The Prophet washed him and prayed over him. Ibid.
778 Mawardi, al-Hawi al-kabir, vol. 3, 36.
77% Mawardi, al-Hawi al-kabir, vol. 3, 36.
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martyr on the battlefield, neither washed nor prayed over, because his death occurred
unjustly at the hands of a disbelieving combatant.”®

Ibn Rushd asks an additional question with regard to non-Muslim children who
are captured and die in captivity. Does age alter the duties owed to a captive even if they
are non-Muslim (al-atfal al-musabbayin)?’®' He notes that Malik and Shafi‘i held the same
opinion on the matter with one difference. They both agreed that you should not pray
over a child unless he is at an age where he can grasp what Islam is (ya‘gil al-Islam). This
is the case regardless of whether the child is captured along with his parents or
separately from them.”®* At this point, Malik and Shafi‘i diverge. Malik argues that the
ruling for the parents will be followed for the child unless the father converts to Islam;
in that case, the child will follow the father’s ruling.”® This would not be the case if the
mother converted. For Shafi‘, the ruling for the child will follow either of the two
parents who convert to Islam.”® Abl Hanifa requires prayer over the non-Muslim child

t 785

because the ruling (hukm) for it is based on whoever captures it.”*®> Awaza‘i says that if

8 Mawardi, vol. 3, 36.
78! Tbn Rushd, Biddyat al-mujtahid, vol.1, 241.
782 Tbn Rushd, Biddyat al-mujtahid, vol.1, 241.
78 Tbn Rushd, Biddyat al-mujtahid, vol.1, 241.
78 Tbn Rushd, Biddyat al-mujtahid, vol.1, 241.
78 Tbn Rushd, Biddyat al-mujtahid, vol.1, 241.
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Muslims end up buying these non-Muslim children while they are captives and
unaccompanied, then funeral prayers must be performed for them.” If the minor is not
alone, but rather a captive along with his non-Muslim father, then no duty is owed to
them because their ruling is that of their parents.”” The difference is based on whether
nonbelieving children will be saved (ahl al-jannah) or damned (ahl al-ndr). Some jurists
hold that their fate is the same as their disbelieving parents, while others cite the
Prophetic tradition that “every being is born with an innate disposition for religion
(fitra); in other words, they should be treated like believers because they have not yet
become disconnected from their original situation at birth.”*®

Jurists also discuss the question of martyrdom and the associated funerary duties
for those individuals that are killed outside the context of war, but might still be
considered martyrs. Shafii mentions the case of the caliph “‘Umar, who was not killed in
battle, but was still considered a martyr, but was washed and prayed over.”® Ibn Hazm

provides a short list of non-conflict martyrs: those who die due to an intestinal ailment

78 Ibn Rushd, Biddyat al-mujtahid, vol.1, 241.
78 Tbn Rushd, Biddyat al-mujtahid, vol.1, 241.
78 Tbn Rushd, Biddyat al-mujtahid, vol.1, 241.
78 Mawardi, al-Hawi al-kabir, vol. 3, 33. Regarding this report, Ibn Rushd says that it is reported that ‘Umar
received all the funeral rites “and was martyred.” Ibn Rushd, Biddyat al-mujtahid, vol. 1, 227.
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(mabtin), the plague-stricken (mat‘in), drowned (ghariq), burned (harig), etc.””® He argues
that there is scholarly agreement that not only did the Prophet classify these people as
martyrs, but he also shrouded and washed them during his lifetime.””* Furthermore, Ibn
Hazm notes that ‘Umar, ‘Uthman and ‘Ali were all martyrs, who were washed, shrouded
and had prayers said over them.” Ghazali also attaches the label of martyr more broadly;
for instance, he considers any person, Muslim or dhimmi, who is killed “unjustly” to be a
martyr, as are those who die from intestinal afflictions or those killed while foreigners
(gharib) in another land. However, unlike other martyrs, he says that all these people
should be “prayed over” even though they are “considered martyrs.”””> Mawardi holds a
similar opinion regarding those killed unjustly and cites the Prophet as saying that if
“someone is killed unjustly then it is obligatory to pray over them as you would for
someone who was not killed in battle” (li-annahu qutila zulman fa-wajaba an yusalla ‘alayhi
ka-man qutila fi ghayr al-mu‘tarak).”** Like Ibn Hazm, he also notes other categories of

people who should be treated like martyrs and require no funeral rites: those who die by

7% Ibn Hazm, Muhallg, vol. 5, 116.
7! Ibn Hazm, Muhallg, vol. 5, 116.
792 Ibn Hazm, Muhallg, vol. 5, 116.
7 Ghazali, al-Wastit, vol. 2, 377-378. Ibn Hazm takes a more neutral position on whether or not to pray for
martyrs, classifying both praying or not praying as good (hasan) acts.”” As for the issue of someone who
later dies away from the battle of wounds suffered on the battlefield, Ibn Hazm permits praying over
them. Ibn Hazm, Muhallg, vol. 5, 115.
7% Mawardi, al-Hawi al-kabir, vol. 3, 34.
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drowning, by fire, are crushed to death (taht hadm), assassinated (qutila ghilatan) or killed
while being robbed (gatalahu al-lusts).””

Both practical and symbolic considerations play a role in the distinction between
duties for battlefield martyrs versus non-battlefield martyrs: the absence of war zone
conditions permits the performance of funerary duties, but also eliminates the need to
specially commemorate the dead. For instance, burying martyrs in “blood-stained
clothes” is the most reasonable course of action in the context of war when their bodies
are not going to be ritually bathed, shrouds are not readily available, and the enemy has
the potential to attack. Likewise, it is instructive that the final location of the fighter’s
death plays a significant role for many jurists in what funerary duties, if any, should be
performed. The fact that funerary duties are no longer suspended if one is removed from
the battlefield suggests that for many jurists the practical needs of war were a major
consideration.

However, jurists are unsatisfied with simply practical justifications for these
rules. The ritual celebration of martyrdom necessarily involves remaining in a context
with all the markings of battle. They want to attach more meaning to why the standard

funerary duties are not performed for martyrs. For instance, Mawardi offers one

7% Mawardi, al-Hawi al-kabir, vol. 3, 36.
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explanation for nonperformance by means of a creative reading of Q 3/al-‘Imran: 169.”
This verse says that martyrs should not be thought of as “dead” but “alive with their
Lord.””” Hence, Mawardi argues that since funeral prayers can only be carried out for
the dead and the Qur’an clearly states that martyrs are not dead, they don’t need
expiation or a plea for forgiveness for their transgressions.””® He applies the same logic
to ritual washing and shrouding. However, Mawardi conspicuously does not apply it to
burial and offers no explanation as to why burial rights should be conferred on martyrs
if they are considered alive. While there is clearly a distinction being made between
corporeal death of the body (which everyone experiences) and complete death of both

body and soul (which martyrs do not experience), it is not clear why this distinction

7 A similar verse occurs in Q 2/al-Bagarah: 154: “Do not say that those who are killed in God’s cause are
dead; they are alive, though you do not realize it.”
77 Mawardi, al-Hawi al-kabir, vol. 3, 36. The relevant part of the verse reads: “...do not think of those who
have been killed in God’s way as dead. They are alive with their Lord...” In his commentary on the Qur’an,
Tabari says this is in reference to the martyrs from Badr and Uhud, who are considered literally to be
alive. He quotes several hadith that speak of the Prophet describing those who were killed as having
their “spirits placed inside green birds that return to the rivers of Paradise, eat from its fruits and nestle
by golden lamps in the shade of the [Divine] Throne” (arwahahum fi ajwaf tayr khudr tarid anhar al-jannah
ta’kul min thimariha wa-ta’wi ild ganadil min dhahab fi zilli al-‘arsh). Tbn Jarir al-Tabari, Tafsir al-Tabari jami¢ al-
bayan ‘an ta’wil dy al-Qur’an, vol. 6, ed. ‘Abd Allah b. ‘Abd al-Muhsin al-Turki (Cairo: Markaz al-buhiith wa-
dirasat al-‘arabiyya wa-l-Islamiyya, 2001), 228-236. For similar opinions, see also, Ahmad al-Wahidi al-
Naysabiiri, Asbab al-Nuzill (Beirut: ‘Alam al-Kutub, n.a.), 95-96; Ibn Abi Zamanayn, Tafsir al-Qur’an al-‘aziz,
vol. 1, ed. Husayn b. ‘Ukasha and Muhammad b. Mustafa al-Kanz (Cairo: al-Fariiq al-Haditha, 2001), 333-
334. In his commentary to the related verse Q 2/al-Baqarah: 154, Tabari explicitly states that the martyrs
will receive sustenance from Paradise “prior to their resurrection” (gabl ba‘thihim). Tabari, Tafsir, vol. 2,
701.
7% Mawardi, al-Hawi al-kabir, vol. 3, 36.
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explains the negation of all the funerary duties except for one. Why is a martyr
considered “alive” for three funerary duties, but “dead” for another?

In some respects, this further highlights the theme running through the chapter
of jurists seeking piecemeal symmetry not holistic consistency in their explanation of
kifaya-duties. As long as their logic enables them to solve some of the dilemmas they are
presented with, jurists are content to continue utilizing that logic regardless of other
theoretical challenges it might pose. Hence, ethereal life in a hidden plane of existence
allows them to produce a satisfactory explanation for suspending funeral rites for
opposite ends of a spectrum: believers who have made the ultimate sacrifice for the faith
and disbelievers who are the antithesis of the faith. Yet, jurists ignore the issue of burial
even though it poses a serious challenge to the completion of their reasoning. How is it
possible that for certain funeral rites the deceased is considered “alive” due to their
martyr status, but for burial they are considered dead?

Another important meaning that jurists apply to these situations involves purity
and centers on two aspects. First, they want symmetry between the performance of
funerary duties and rules around ritual purity for the living. Second, some discuss what
we might term a “sacred” purity that comes with martyrdom; where the very status of

martyr is itself purifying. With regard to the first aspect, Ghazali notes that one of the
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ways in which a martyr can be distinguished from others is that washing a martyr would
be a violation of his rights even if he is in a state of impurity (fa-innahu haramun fi haqqihi
wa-in kana junuban), whereas for everyone else it would be the opposite.””” Mawardi raises
the issue in a discussion on what should happen to women and children that die in battle
with disbelievers. He contends that they should not be washed or prayed over, similar to
mature men (al-rijal al-balighin) who are killed in battle.*® Abt Hanifa reportedly agreed
with this position as it relates to women but disagreed with regard to children, who he
felt should be washed and prayed over. His argument is based on purity. Essentially, he
says suspension of funeral rites, such as washing, are a cleansing from God (tathir min
Allah). However, since children are sinless they do not require this cleansing (la yalhaguhu

! Mawardi disagrees

al-tathir), thus funerary duties should not be suspended for them.
with this reasoning, arguing that matters of purity and removal of impurities are not

obligatory for the child till he reaches puberty. Since the washing is suspended even for

people who have purity obligations during their lifetime, it is even less necessary for

7 Ghazali, al-Wasit, vol. 2, 379. For some, like al-Hasan and Sa‘id b. al-Musayyab, every Muslim should be
washed because every dead body is in a state of actual impurity (kull mayyit yujannib). In terms of historical
precedent against this, specifically the nonperformance of funeral rites for the dead at Uhud, Ibn Rushd
believes these jurists considered that a response to the necessity of the situation given the difficulties of
performing rites in that context. Ibn Rushd, Bidayat al-mujtahid, vol. 1, 227.
80 Mawardi, al-Hawi al-kabir, vol. 3, 36.
81 Mawardi, al-Hawi al-kabir, vol. 3, 36.
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children, who have no such obligations in their life.*”” He also disagrees with the idea that
suspension of washing is a cleansing from God, noting instead that suspending the duties
is an exception arising out of God’s generosity (istaghna bi-karamat Allah).*”

Ghazali is particularly concerned with attaching greater meaning to the
suspension of funeral rites for martyrs and uses his rhetoric to emphasize this point. He
cites a hadith that says martyrs should be wrapped with “their wounds and their blood”
because they will be “resurrected on the Day of Judgment and brought forth with their
blood.” He is especially laudatory in his remarks about their resurrection. He speaks of
them being brought forth dressed in the color of blood (lawn al-dam) and emitting the

** Ghazali’s language is instructive on how the martyr’s

fragrance of musk (rih al-misk).
blood is purifying. The blood takes the place of water, performing the same function of
removing impurities in order to cleanse, except the martyr’s blood not only negates the
impurity of everything on the body it also negates the fundamental impurity of blood

itself. Moreover, it both plays the role of water and that of musk. While not obligatory,

jurists speak of adorning the deceased with musk as a way of purifying their scent as well.

82 Mawardi, al-Hawi al-kabir, vol. 3, 36.
83 Mawardi, al-Hawi al-kabir, vol. 3, 36.
84 Ghazali, al-Wasit, vol. 2, 379.
284



For the martyr, Ghazali suggests his blood serves this function.*® In this way then he
reimagines blood, a cause of ritual impurity, as a purifying element; a status blood only
acquired based on the deceased’s classification as a martyr.**

Another question that arises is what action must be taken regarding other
impurities, aside from blood, that may be on the martyr’s body. These impurities may
have come about during battle or existed prior to battle. Does blood purify these other
impurities as well? Ghazali says there are three perspectives on this. The first advocates
for removing these impurities because they “erase the signs of martyrdom” (al-mu‘fi
‘anhu athar al-shahada).’”” The second opinion believes these impurities should not be
removed because that process would also remove the signs of martyrdom. Finally, there
is the perspective that takes a position between the two. If removing impurities will
result in removing the blood, then they should not be removed; however, if that will not

occur, then removing impurities is permitted.*” This again reinforces the idea that blood

%5 Ghazali, al-Wasit, vol. 2, 379.
86 Ghazali, al-Wasit, vol. 2, 379. This contrasts with how blood has been discussed in academic studies of
purity. For instance, Marion Katz speaks of blood as najasa, and notes that these are “substances or beings
that are inherently impure.” She goes on to state that “something that is substantively impure or najis,
can never be rendered pure; it is essentially and unalterably defiling.” Katz, Body of Text, 2. However, the
case of martyr’s blood directly contradicts this and is an exception to Katz’s general account. See, A.
Kevin Reinhart, “Impurity/No Danger,” History of Religions, vol. 30, no. 1 (1990): 7fn16.
%7 Ghazali, al-Wasit, vol. 2, 379-380.
88 Ghazali, al-Wasit, vol. 2, 379-380.
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carries a level of sacredness and not washing the martyr has to do with more than just
cleanliness otherwise removing blood along with other impurities would not be an issue.
The martyr’s blood attains a distinct status: not like other impurities, let alone like blood
itself.

For those who advocate washing martyrs who entered war with impurities, the
rationale is fairly straightforward. There is agreement that they should not be prayed
over. For his part, Shafi‘i says there is no proof text to support obligating their washing,
but his disciples disagreed about this.*® Ibn Surayj said it is obligatory to wash them
because of the ritual impurity not because of their death (yajib ghusluhu li-l-janaba la li-I-
mawt); this is also Malik’s position. The textual basis for this position is a situation
described in a Prophetic tradition about the martyr Hanzalah al-Rahib being washed by
angels after he was killed at Uhud.*’® The Prophet inquired about his circumstances,

arguably to understand the reason for this strange occurrence of angels washing a

89 Mawardi, al-Hawi al-kabir, vol. 3, 36.
810 Mawardi, al-Hawi al-kabir, vol. 3, 36-37. Hanzalah al-Rahib is better known as Hanzalah b. Abi ‘Amir. Ibn
Sa‘d reports that Hanzalah married Jamilah bint ‘Abd Allah b. Abi b. Saldl and their wedding night was
the night before Uhud. He was intimate with his wife that night and left for the battle in the morning still
in a state of impurity. He was subsequently killed in battle. Ibn Sa‘d, Kitab al-Tabaqgat al-Kabir, vol. 4, ed.
‘Ali Muhammad ‘Amr (Cairo: Maktabat al-khanji, 2001), 290-291.
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human’s body. People reported that Hanzalah was with his wife before he left for battle
and in a state of ritual impurity (kharaja ila al-harb junuban) and required cleansing.*
This position also seeks symmetry between life and death. It argues that when
the circumstances are such that it would be necessary to wash the deceased’s entire body
had they been alive, then that is what should also be done after they are killed. The
obligation that existed prior to death is not suspended because of death. Others who say
it is not obligatory to wash argue that the person who is alive and in a state of ritual
impurity only purifies themselves in order to be able to pray.*” However, the non-
martyred deceased is washed so that they can be prayed over. The case of one who is
killed in a state of impurity involves a situation where prayer could not be performed

over them (since they are martyrs), thus washing them becomes pointless (la mana li-

ghuslihi).*”

811 Mawardi, al-Hawi al-kabir, vol. 3, 37.
812 Mawardi, al-Hawi al-kabir, vol. 3, 37.
3 Mawardy, al-Hawi al-kabir, vol. 3, 37. Mawardi outlines a distinction here between the types of
impurities that exist and what different obligations they trigger. He is primarily speaking of substantive
impurity (najasa) versus personal impurity (janaba). While there are various ways in which these two
impurities are distinct, here Mawardi seems to associate personal impurity as the greater impurity
requiring washing of the entire body while substantive impurity just requires ablution. Hence, he says
that if you are removing substantive impurity in order to erases signs of martyrdom then this is
unnecessary and should be dispensed with. If it is because of reasons other than martyrdom then you are
permitted to wash the body. Mawardi notes that the difference between substantive and personal
impurity is that when you require removing a little substantive impurity you are also required to remove
most of it whereas “whenever you are not required to remove a small personal impurity then you are not
required to remove a larger one” (wa-lamma lam yajib izalat al-hadath al-asghar lam yajib izalat al-akbar). In
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Concluding Thoughts

As noted at the outset of this chapter, funerary duties are a unique part of the
category of kifaya-duties. They have no basis in the Qur’anic text for their existence other
than a tangential reference in one verse. Their periodic mention in hadith literature is
the primary source of prooftexts for the duties, but are not extensive enough to explain
why they were universally considered part of the original kifaya-duties. Yet, it is not
unusual that such a significant act of communal responsibility as conferring final rites
upon the dead should be included in the original duties. These are acts that cannot be
performed by the individual who requires them; the deceased are completely reliant on
the performance of others. Unlike jihdd or duties to rescue where an individual can step
up to fulfill the duty for themselves and others, in the funeral context the deceased plays
no role and requires assistance.

In addition, certain themes emerge within the discussion of these duties that
prove useful for understanding the juristic thought process, the types of juristic

reasoning they employ and the overarching goals that might influence their thinking.

the context of personal impurity there are no degrees. Ibid. For more on substantive versus personal
impurity, see Katz, Body of Text, 146-149.
288



For instance, jurists consistently try to find symmetry through analogy between rules
they create for the living and those for the dead. As a result, they match rules for funeral
washing and who is required to perform them with parallel rules for ablutions and post-
intercourse washing for the living. Often they will raise an issue, like using perfume on a
dead body, and apply a straightforward rule on symmetry: since it is not required that a
living person wear perfume, it cannot be required that the dead do so.

Similarly, jurists are concerned with pursuing objectives that lend purpose to
these duties beyond the functional role they might play. Issues of purity dominate the
discourse as do questions of process and hierarchy. In the latter case, jurists create
priorities with regard to performance even as they establish a broad obligation for a
larger group of people. This hierarchy overlaps with the concurrent discussion around
purity since preference is often based on what may be perceived to be a “purer”

relationship between the deceased and the potential performer of the duty.

Between Functionality and Meta-Meaning
An area that jurists spend a significant amount of time on is balancing between
the practical or functional necessity and the desire for meta-meaning. Ritual washing is

the most illustrative example since its apparent objective should be to achieve physical
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cleanliness.** However, there is also an aspect of “purity” beyond the cleansing achieved
by washing. Some jurists, like Ibn Muflih will state categorically that the “purpose of
washing is cleanliness.”®"” Kasani will also note that the purpose of washing is to “remove
any ritual impurities (hadath)” and since this can be achieved in one washing he will set
that as the minimum.*'® However, Ibn Rushd notes that jurists differed as to whether the
actual purpose was physical cleanliness or not. In particular, they contend with a report
of the Prophet requiring his uncle, a nonbeliever, to be washed when he passed. Jurists
argue that if this was a ritual washing, then it is not permissible to wash a nonbeliever.
However, if it was simply for cleanliness then it is permissible to wash him.*"” In some
respects then, jurists must allow for both purposes to function at the same time. If they
only allow washing for the sake of cleanliness, then there is seemingly no difference
between the rites performed upon a believer versus a nonbeliever.

A question also arises as to whether a functional or meta-meaning approach is to

be utilized in the context of washing during rainfall or after drowning. This situation

*4 Reinhart makes the same argument with regard to ablution, noting that it is “not cleanliness in the
hygenic sense, but, rather, in the ritual sense” that is at stake here. Hence, even if a person is very clean,
but their ablution has been negated, they are not permitted to worship. Reinhart, “Impurity/No Danger,”
6.
85 Ibn Mulflih, Kitab al-Furi, vol. 3, 293.
816 Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 300.
*7 Tbn Rushd, Bidayat al-mujtahid, vol. 1, 227.
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poses even greater difficulty for those jurists who wish to argue for a greater purpose to
the ritual washing beyond physical cleanliness. Since cleanliness has presumably
occurred due to immersion in water, a greater purpose would mean performing an
additional washing on a body that is already “clean.” Most jurists do not find this
additional step necessary. Thus, Kasani notes that if a dead body is found immersed in
falling rain, it is not permissible to perform a washing. The obligation is connected to the
actual act of washing and this is no longer an option during rainfall: you cannot clean a
body that has already been washed.*"® Likewise, he notes that if a person drowns then
their body should be shaken to remove excess water, but the obligation to perform a
ritual washing is suspended.’”” Mawardi agrees stating that if a deceased is washed by
“flood waters” (sayl) or “rain” (matar) then you are not permitted to wash him. He
reasons that the obligation is not on the deceased, but on the collective in relation to the
deceased (al-ghusl la yajib ‘ala al-mayyit wa-innama yajib ‘alayna fi al-mayyit).*”® Hence, if the
flood water and rain have already accomplished the washing then it is not necessary to

perform an additional washing since the “act required of us is no longer possible.”®*' He

818 Kasani, Bad@’i¢ al-san@’i¢, vol. 1, 300.
819 Kasani, Badd@’i¢ al-san@’i¢, vol. 1, 300.
820 Mawardi, al-Hawi al-kabir, vol. 3, 17.
82 Mawardy, al-Hawi al-kabir, vol. 3, 17. Another interesting point Mawardi raises, which is tangential to
the discussion here, relates to intention. He asks whether it is obligatory to have a particular intent
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notes the same is true for a drowned person. This returns to a point raised much earlier
in Chapter One on the kifaya-doctrine and how the obligation is suspended due to the

absence of a reason to perform.

Structuring the Duty: Process and Hierarchy

Aside from the issue of whether rules for the duties are developed for pragmatic
reasons versus symbolic ones, there is also a question of process and hierarchy. Two main
hierarchies exist in the framework of funerary duties: those relating to performance and
those relating to performers. Hence, while these are kifaya-duties that fall within the
responsibility of the entire collective, there are certain people whose obligation takes
precedence over others. Similarly, the steps in the performance of the actual duty must
occur in a particular order.

Beginning with the preference for certain performers, jurists center the
hierarchy of performance on a number of factors. The primary concern is with

maintaining a measure of modesty for the dead particularly in the context of ritual

before performing the washing. There are two opinions he notes in this regard. The first says that
intention is obligatory because it is required for ablution and ablution is a step within the ritual washing
of the deceased. The second says that intention is not necessary because this is a kifdya-duty and it is not
specific to any one person, such that their intention becomes a required component of the performance.
Ibid.
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washing. Hence, they frame their discussion around kinship and gender, as key pivot
points for societal modesty. However, modesty is not the only concern. Jurists still
pursue the symmetry between life and death discussed earlier. Religion also arises as an
important consideration and for some jurists it supersedes kinship, thus asserting the
primacy of the moral community. In this regard, there is a related preference given to
individuals who possess lauded personality traits, such as trustworthiness, thus
suggesting that in addition to modesty there is a particular communal ethos and
character, connected to religion, which is consciously being promoted and which
transcends kinship.

For example, in the context of ritual washing, Shirazi says the order of preference
for a deceased male is his “father, grandfather, son, tribe, men outside his tribe, wife and
then female relatives.”®** As for a deceased woman, first are “female relatives” then “non-
relative females,” her husband, male relatives (with an additional preference for those

824

who are mahram).*” Ghazali gives the same order of preference for women.*”* However,

%22 Shirazi, Tanbih, 35. Shashi reports Abii Hanifa as saying that the order is “father, grandfather, son,
grandson, brother, nephew, uncle, uncle’s son, then mother.” Shashi, Hilyat al- ‘Ulama’, vol. 1, 287. This is
also ShashT’s position, except that he says the scenario is when there is no wife present. If the wife is
present then she is permitted to wash her husband before everyone else. Ibid., 283.
%23 Shashi, Hilyat al- ‘Ulama’, vol. 1, 287.
824 Ghazali, al-Wasit, vol. 2, 367.

293



he says that while the order between men and women is obligatory, the order within each
category can vary.*” Hence, he notes that “Iraqi” jurists give preference to husbands over
female relatives because they argue those men have already seen what the women have
not seen: the deceased’s nakedness.*”® He also mentions the argument some jurists make
for male relatives getting preference over husbands because death severs the marital tie
thus rendering the husband a stranger.*”” As a stranger he is treated as any other non-
relative male. This is an interesting distinction since one approach emphasizes
familiarity resulting from kinship as a governing principle while the other is focused on
familiarity arising out of a contractual relationship.

Ibn Muflih notes that an important additional condition that supersedes kinship
ties is that the person carrying out the duty should be Muslim. He says it is not permitted
for a non-Muslim to perform the ritual washing of a deceased Muslim.*”® Furthermore,
among Muslims, he says that the best person to do the washing is someone who is

trustworthy (thiga) and knowledgeable about the rules of washing. In fact, he notes that

8 Ghazali, al-Wasit, vol. 2, 368.
826 Ghazali, al-Wasit, vol. 2, 367.
%7 Ghazali, al-Wasit, vol. 2, 367. Shashi reports that Abl Hanifa had a similar view, stating that a wife can
wash her husband, but the husband cannot wash her. Furthermore, if he dies during her idda period,
then she cannot wash him. Shashi, Hilyat al-‘Ulama’, vol. 1, 283.
828 Ibn Mulflih, Kitab al-Furi, vol. 3, 275.
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Abi al-Ma“ali (a reference to al-Juwayni) considers this obligatory.*” Ghazali goes so far
as to say that the non-relative Muslim is preferred to the relative who is a nonbeliever.*®
Ibn Qudama also adds another category of performers who supersede any fixed order:
those who are appointed by the deceased prior to their death. He cites historical
precedent with Abt Bakr al-Siddig who appointed (awsa) his wife, Asma> b. ‘Umays, to
wash him upon his death and she performed this task before anyone else.” Ibn Qudama
notes that the ability to appoint someone to perform the washing at the time of death is
the right of the dead (haqq li-l-mayyit). This appointed person takes precedence over
anyone else.” After the appointed person, his list is similar to those of other jurists.*”’
As for performance of the ritual washing, there are also obligatory steps and
minimums that must be observed, which tend to reflect concerns around cleanliness, but
also other ritual and symbolic purposes. However, as with priorities relating to

performers the issue of modesty is also present with regard to performance and the

restrictions around the naked body. Hence, Ibn Muflih says that the body must be washed

89 Ibn Mulflih, Kitab al-Furi, vol. 3, 276.
80 Ghazali, al-Wasit, vol. 2, 367.
¥ Ibn Qudama, al-Kafi, vol. 2, 11. Another example is Anas b, Malik who appointed Muhammad b. Sirin (d.
110/729) to wash him. Ibid.
2 Ibn Qudama, al-Kafi, vol. 2, 12.
83 Ibn Qudama, al-Kafi, vol. 2, 12.
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once with clean water in order to satisfy the kifaya-duty.” Kasani agrees that the
obligation is to only wash the body once, but repeating the process is a sunna. Of course,
he notes that the single washing must be sufficient to accomplish the purpose of
removing any ritual impurities.”® On the other hand, Ibn Hazm cites numerous
authorities that say the washing must take place three times or an odd number of times
more.*® Ghazali agrees with this, noting that each step in the performance of the washing
must occur three times and the minimum amount of water should be what is enough to
cover all the limbs, similar to the bath that occurs to remove personal impurity after
sex.”” A question that arises here, which does not seem to be taken up by the jurists, is

how the additional washing should be considered if the corpse is cleansed of impurities

84 Ibn Mulflih, Kitab al-Furi®, vol. 3, 275.
835 Kasani, Bada@’i¢ al-san@’i¢, vol. 1, 300. This position is similar to how the Hanafi madhhab considers
repetition in the context of wudu’. While they noted that it is obligatory (fard al-taharah) to “wash the
limbs three times” (ghasl al-a‘d@ al-thalathah) this does not mean using “new” water each time; it could
simply involve running one’s wet hand over the limbs three times. It is only a sunna (sunan al-taharah) to
“repeat the washing three times” (takrar al-ghasl ila al-thalath). Qudiiri, Mukhtasar, 11. For the general
Hanafi position on this, including present day, see, Wahabah al-Zuhayli, Al-Figh al-Islami wa-l-adillatuhu,
vol. 1 (Damascus: Dar al-Fikr, 2000), 394.
%3¢ Tbn Hazm, Muhalla, vol. 5, 122. He also says that the water should include cedar and camphor, and, in
the absence of water, the dead should be washed with earth. Ibid. Its noteworthy that this could be
perceived as Ibn Hazm analogizing from tayammum to washing the corpse, but it is likely that he is simply
indicating that the obligation continues from life to death. In other words, it is not a question of
analogizing, but simply performing the same washing that would take place in life and, as in life, doing it
with earth when water is absent.
87 Ghazali, al-Wasit, vol. 2, 363.
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in a single washing? Are the washings done for a functional purpose (i.e. ensuring
complete removal of impurities) or something more symbolic?

Furthermore, Ghazali requires steps that will remove impurities, but also
preserve the deceased’s modesty. Hence, the process includes beginning from the right
side, starting at the head, and having each step performed three times, including
pressing the stomach to remove any gas or excrements.”® Ibn Qudama adds an additional
condition: he notes that Ibn Hanbal expressed a preference for the deceased to be washed
with their clothing on and the washer placing their hand under the clothing to wash the
body. He notes that al-Qadi—likely reference to Abt Ya‘la Muhammad b. al-Husayn b. al-
Farra’ (d. 458/1066)—was of the opinion that that the sunna is to wash the dead body
while they are still wearing a thin shirt (gamis raqig) such that water “passes through it
onto the body” and the hand “enters through the shirt’s opening,” passing over the body
while water is poured.®

Likewise, with the performance of funeral prayers, there are distinct steps that

are obligatory for those who perform the prayers. This includes guidelines for the actual

%38 Ghazali, al-Wasit, vol. 2, 365. He also suggests using “cold water” and allows for pressing the stomach
more than three times if necessary to remove gas and excrements in the stomach, but there must be an
odd number of total presses.
¥ Tbn Qudama, al-Mughni, vol. 3, 368. He claims this is the position of the Shafii school as well because
they narrate that the Prophet was washed with his shirt on. Ibid.
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performance (how many prostrations, etc.), as well as the location of the performance
and timing. Ibn Rushd notes that the scholarly positions on different parts of the funeral
prayer often map scholarly positions on regular daily prayer. Thus, if a scholar thinks
only one salam is required at the conclusion of a daily prayer then they will likely only
require one for the end of the funeral prayer. Likewise, if jurists think something is
obligatory in the daily prayer they will consider it obligatory in the funeral prayer (in
kanat fardan fa hadhihi fard).** Tbn Hazm notes that there is no bowing (ruki) or

prostration (sujid) in the funeral prayer, nor the adoption of a seated position.*"'

Jurists
also focus on the number of people necessary for a valid congregation. Ghazali says that
the kifdaya-duty is only satisfied if there are at least four men praying together or
individually for the deceased. The threshold for a deceased woman seems to be less and
according to Ghazali can be as few as one person.** Ibn Qudama supports this last point

for everyone, male or female, noting that one person is sufficient for funeral prayer

because he does not consider congregation a condition for the prayer.*

%9 1bn Rushd, Bidayat al-mujtahid, vol. 1, 236.

1 Tbn Hazm, Muhalla, vol. 5, 123. He says there are five takbirat, but four can be done as well. In addition,

you only raise your hand in the first and then finish off with two salams. Ibid., 124.

842 Ghazali, al-Wasit, vol. 2, 387.

3 Tbn Qudama, al-Kafi, vol. 2, 37. In fact, he notes that at times the Prophet performed the funeral prayers

alone, without any congregants praying behind. Ibid., at 38. He also discusses the question of where the

prayer should be performed, but there is nothing obligated on this matter. Hence, he says it is

permissible for the funeral prayer to be held inside the mosque because ‘A’isha said the Prophet did not
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State Authority in Funerary Duties

The same dynamic of process and hierarchy occurs in the context of funeral
prayer, even when the focus is on state authority. In this scenario, the hierarchy of
performers is based on whether a political leader receives preference in performing the
obligation in comparison to everyone else. Mawardi quotes Shafii as saying that “the
legal guardian is more deserving of [leading] the [funeral] prayer as opposed to the
governor because this is a private [as opposed to public] matter” (al-wali ahagqu bi-salah
min al-wali li-anna hadha min al-umiir al-khassah). However, Mawardi notes that this was a
newer position for Shafii (madhhab al-Shafi fi al-jadid), likely an indication of the

doctrines developed in Egypt.** On the other hand, his older position (madhhab al-Shafi

pray over Suhayl b. Bayda’ in the mosque, but Abl Bakr and ¢ Umar were prayed over in the mosque. Ibid.
He also said it is permissible to perform the funeral prayer at the gravesite because this was also done by
the Prophet. Ibid., 38.
** Nawawi states that “every issue has two opinions from Shafi‘, new (jadid) and old (gadim).” In general,
he says that the newer opinion is controlling and supersedes the older one except in twenty cases that
some of Shafi‘T’s students prefer the older opinion. Nawawt, Kitab al-majmi’ sharh al-mahadhdhab lil-
Shirdzt, vol. 1, ed. Muhammad Najib Muttiyya (Jeddah: Maktabat al-Irshad, n.a.), 107-108. See also, Joseph E.
Lowry, “Ibn Qutayba: The Earliest Witness to al-Shafi‘i and his Legal Doctrines,” Abbasid Studies: Occasional
Papers of the School of ‘Abbasid studies (July 2002): 318; Ahmed El-Shamsy, “Rethinking Taglid in the Early
Shafi School,” Journal of American Oriental Society, vol. 128, no. 1 (2008): 11. See generally, Lamin al-Naji, Al-
Qadim wa-l-jadid fi figh al-Shafi4, vol. 1 & 2 (Egypt: Dar Ibn “Affan, 2015). The new and old opinions are
thought to represent different stages of the development of Shafii’s legal thought. His old (gadim) phase
was when he “lived and studied” in Baghdad and the new (jadid) phase was when he “lived and taught” in
Egypt. Kevin Jacques, “The Other Rabi®: Biographical Traditions and the Development of Early Shafii
Authority,” Islamic Law and Society, vol. 4, No. 2 (2007): 145. It is possible that the difference between old
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fi al-qadim), from the doctrines developed in Iraq, was similar to Abl Hanifa, and
considered the governor of the locality (wali al-balad), as well as higher authorities
(sultanuhu), to have preference in leading the prayer over the deceased in comparison to
any of the deceased’s relatives (min s@’ir awliya’ihi).**> Ibn Qudama confirms this view,
stating that the majority of scholars believe the amir (political leader) should be given

preference over the family in leading prayer for the dead.**

and new Shafi‘ positions as it relates to the role of political authority in the performance of communal
religious obligations reflects the difference between the contexts in Iraq and Egypt. In the former, the
Hanafis, with whom Shafi‘ spent much time, “enjoyed vigorous support of the imperial administration”
and that patronage might explain their elevation of the governor’s status in leading the funeral prayer.
On the other hand, in Egypt, Shafi‘’s ideas faced significant hostility from the “old normative order”
allied with the state, possibly forcing Shafi‘i to reconsider his earlier position. Ahmed El-Shamsy,
Canonization, 118.
#5 Mawardy, al-Haw al-kabir, vol. 3, 45. Academics continue to debate the role of religion and state during
the early Abbasid period. Some view this period as indicating a “definitive and enduring separation
between religion and politics” while others argue that political leadership “continued to be
recognized...as an active participant in religious life.” Muhammad Qasim Zaman, Religion and Politics Under
the Early ‘Abbasids: The Emergence of the Proto-Sunni Elite (Leiden: Brill, 1997), 70. Zaman goes so far as to
suggest that, “as far as the proto-Sunni ‘ulama’ are concerned, it was their support, not their opposition
to the Abbasids, which was to become the most distinctive feature of their relationship with the caliphs.”
Zaman, ‘Abbasids, 82. See also, Patricia Crone, God’s Rule, 87-98. Hence, Abbasid patronage of the Hanaffs
served multiple purposes. First, it might have contributed to the favored status they gave political
authorities in the performance of funerary duties. Second, an alliance with the scholarly class was “good
politics” and necessary to neutralize the “extremist” forces that helped them to power. Their takeover
created a “rupture in the continuity and prestige” of political authority and allying with other religious
actors countered the “extremist” influence in the various groups making up the Abbasid ranks. Ovamir
Anjum, Politics, Law and Community in Islamic Thought: The Taymiyyan Moment (Cambridge: Cambridge
University Press, 2012), 80-81. At the same time, while the well-documented refusal of many scholars,
including Abli Hanifa, to associate with political authority indicates possible distrust of the ruler (and
surely was perceived as an affront by the ruler), it did not necessarily result in an absolutist position in
opposition to religious roles for the ruler.
%¢ Tbn Qudama, al-Mughni, vol. 3, 406.
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The “newer” Shafi‘i opinion says that an appropriate person from among the
guardians (al-wali al-mundsib) of the deceased should receive priority over the political
leader (wali al-balad).*” This is a rare intra-madhhab distinction in the context of funerary
duties and possibly indicative of the changing role of political power within Muslim
societies and the more pronounced role later jurists articulated for themselves in place
of political leadership. After all, if the political leader was not given preference then it
stands to reason that the priorty would be for those presumed to have the requisite
knowledge to carry out the duties: religious scholars. The diminishing role for political
leaders in the administration of the law may also be indicative of the altered framing of
the law as a whole. In this new framing the traditional enforcement mechanism for the
law, political authority, is marginalized but without an explicitly stated replacement.
Furthermore, it might also demonstrate how the traditional role that political leaders
played in administering religion impacted how religious law came to be understood in
later generations.

Mawardi notes that the two groups of Shafiis rely on different support from the
sources. The earlier Shafi‘is point to the example of al-Husayn b. ‘Ali who allowed Sa‘id

b. al-‘As to lead the prayer for his brother al-Hasan stating “if this was not the sunna then

87 Mawardi, al-Hawi al-kabir, vol. 3, 45.
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I would not have let you go forward.”**® The argument is that because this prayer requires
a congregation, it is obligatory for the political leader to lead, as is the case for all
congregational prayers.*”” Ibn Qudama mentions this same precedent, noting that as
governor of Medina at the time of Hasan’s death, Sa‘id b. al-*As, was required to fulfill
this role.*® He notes that ‘Ali stated “the Imam has the most right to lead the funeral
prayers” (al-imam ahagqu man salld ‘ala al-janaza) and that there is consensus on this.
Hence, the Prophet always led funeral prayers despite the presence of the deceased’s
relatives.”! On the other hand, the later Shafi‘i position is based on Q 8/al-Anfal: 75: “and

those of blood relations are more entitled according to God’s decree.”* Thus, they argue

88 Mawardi, al-Hawi al-kabir, vol. 3, 45.
9 Mawardy, al-Hawi al-kabir, vol. 3, 45. Mawardi actually sides with the later jurists, explaining that
Husayn’s saying reflects a distinction between sunna and obligation noting that “it is part of the sunna to
put the political ruler ahead to lead the prayer out of courtesy (adab) as opposed to obligation.”
Furthermore, he notes that Sa‘id actually sought al-Husayn’s permission to lead the prayer; if he had the
right to lead the prayer then there would be no need to seek this permission. Ibid.
% Tbn Qudama, al-Mughni, vol. 3, 407. He also mentions that Ahmad b. Hanbal narrates from ‘Ammar, the
mawla of Bani Hashim, that he witnessed the funeral of Umm Kulthiim bint Ali and her son Zayd b.
‘Umar (both of whom died at the same time), and the prayer over them was performed by Sa‘id b. al-As
who was governor of Medina at the time. This despite the fact that there were close to eighty
Companions of the Prophet present that day including Ibn ‘Umar, Hasan and Husayn. Ibn Qudama, al-
Mughni, vol. 3, 407.
! Tbn Qudama, al-Mughni, vol. 3, 407. It seems evident that a proto-Sunni argument is being made here
that privileges the political leader over the family. Specifically, at the time of the Prophet’s death it was
Abi Bakr who led the funeral prayer indicating that he was the new political leader. See, Wilferd
Madelung, The Succession to Muhammad: A Study of the Early Caliphate (Cambridge: Cambridge University
Press, 1997) 356 -360.
2 Mawardi, al-Hawi al-kabir, vol. 3, 45.
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that the guardian is more entitled than the political leader and analogize to the case of
the marital ceremony (nikah) instead of congregational prayer. They create an order of
preference based on the nikah, where the guardian is given priority, and state that
whichever blood relation is put forward in that context is the one put forward for the

funeral prayer.*

Juristic Methodology

Finally, a few insights regarding juristic methodology can also be gained from the
discourse on funerary duties. In this context, jurists have to contend with the fact that
the prime sources of law, the Qur’an and Sunna, provide limited guidance for developing
a framework of obligations. In the context of funerary duties, there are a handful of
references in these sources; the rest of the law has to be articulated by the jurist. The
manner in which the jurist decides to articulate the law, in the absence of explicit
prooftexts, is illustrative of the approach jurists’ employ that infuses their independent
opinions with the sacredness of divine law. In other words, in theory, jurists could
employ two approaches. One approach would be to recognize that there are a set of

limited rules that the Qur’an and Sunna provide in this space and distinguish that from

3 Mawardi, al-Hawi al-kabir, vol. 3, 45.
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additional rules that the jurist is creating. The distinction then acknowledges that the
two sets of rules-scripturally based versus juristic creation-should carry different
weight: a rule based on scripture obligates performance while a rule created by jurists,
without an explicit text, might simply be recommended.

However, this is rarely the approach jurists take, though the Hanafis arguably
allude to it in their distinction between wajib and fard.** Instead, law that jurists create
without textual support is often afforded the same weight, and sacred status, as law
directly from the primary sources. Jurists generally pursue avenues to extend the reach
of religious law beyond the scope imagined by the prime sources and in the process
maintain the value of their opinions on a broader range of issues. The alternative
approach, which I might characterize as “legally minimalist,” is rare: limiting the ability
for jurists to extend the reach of religious law by requiring an explicit connection to the

primary sources.*”’

¥4 See generally, A. Kevin Reinhart, “Like the Difference between Heaven and Earth:” Hanafi and Shafi‘
Discussions of Wdjib and Fard,” in Studies in Islamic Legal Theory, ed. Bernard G. Weiss (Leiden: Brill, 2002),
205-234.
%5 The legal minimalism I refer to is related to the theory of “judicial minimalism” that Cass Sunstein
developed which argues that judges on the U.S. Supreme Court more often than not restrain themselves
from making decisions that have a broad impact beyond the specific case before them. In other words,
they “make deliberate decisions about what should be left unsaid.” See generally, Cass R. Sunstein, One Case
at a Time: Judicial Minimalism on the Supreme Court (Cambridge: Harvard University Press, 1999)(specific
quote on p. 3). His argument focuses on how this minimalism reduces the burdens of judicial decision
making and decreases the frequency of judicial error, but it might also be understood as allowing a
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This can be illustrated more clearly by examining how the juristic approach
functions in general in the context of martyrdom and funeral rites. The general rule with
regard to nonperformance of funerary duties for martyrs is derived from the Prophetic
Sunna. Additional rules are developed to address how and when nonperformance would
be warranted. These rules are primarily developed for practical reasons, but because
they are seen as an extension of religious law, the rules are accompanied by rationales
connected to sacred symbolism. Hence, despite the fact that specific funerary rules are
based on practical considerations, as opposed to divine command, they are all marked by
a sacredness justified by the initial general rule which was derived from a sacred source.
Once that initial rule exists, jurists are able to open a doorway to classifying their

derivate opinions as sacred as well.

greater variety of legal opinion by withholding a broader opinion on constitutional validity. See also, Cass
Sunstein, “Problems with Minimalism,” Stanford Law Review, vol. 58 (April 2006); Cass Sunstein, “Beyond
Judicial Minimalism,” Tulsa Law Review, vol. 43, no. 4 (Summer 2008). Initisar Rabb has discussed
Sunstein’s theory in the context of al-Juwayni’s (d. 1085) proposed “legal minimalism” for a situation
where the legal authorities succeeding the Prophet - the Shi‘i Imams and Sunni scholars - disappear. See
generally, Intisar A. Rabb, “Islamic Legal Minimalism: Legal Maxims and Lawmaking When Jurists
Disappear,” in Law and Tradition in Classical Islamic Thought: Studies in Honor of Professor Hossein Modarressi,
eds. Michael Cook, Najam Haider, Intisar Rabb and Asma Sayeed (New York: Palgrave MacMillan, 2013),
145-166. A more closely aligned discussion of what I am suggesting here is raised by Adam Sabra in his
discussion on Ibn Hazm’s legal theory as one that, more than simply literalism, centers around curtailing
the jurist’s ability to “speak on behalf of God’s law.” See, Adam Sabra, “Ibn Hazm'’s Literalism,” 7. Ibn
Hazm does this by suggesting that the law itself is “finite in scope” and thus the jurist is unable to
develop “an infinite range of divine commands and prohibitions.” Sabra, “Ibn Hazm’s Literalism,” 10.
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CHAPTER FOUR: THE DUTY TO RESCUE

Introduction

As previously noted, the doctrine around kifdya-duties was initially discussed and
developed around three main acts: participating in military jihad, pursuing religious
knowledge and performing funeral rites. Of these, jihad was arguably the most important
as the entire category of collective duties was premised on the Qur’anic command to
fight.*® A second duty, the pursuit of religious knowledge (or “knowledge-duty”), arose
as a corollary to jihad out of a verse authorizing the duty to fight:

Yet it is not right for all the believers to go out [to battle] together: out of each

community, a group should go out to gain understanding of the religion, so that
they can teach their people when they return and so that they can guard

themselves against evil.*”’

The “knowledge-duty” allows some individuals to avoid military service if they
acquire and disseminate religious knowledge. Unlike the other duties, the third
“original” duty, performing funeral rites, has no Qur’anic textual support justifying its

inclusion in the kifaya category. Nonetheless, almost without exception, legal literature

%¢ There are various verses containing the imperative to fight. See, supra note 209. As many
commentators have observed, in most cases the Qur’an uses the word gital for “fighting” as opposed to
Jjihad, but this is because jihad is a broader category. As some scholars have noted, “in a specifically
religious context, and as understood and articulated by almost every Muslim religious scholar past and
present...jihdd has one meaning: to exert one’s effort in fighting the enemies of God by acts or by words.”
Mourad and Lindsay, Sunni Jihad Ideology, 16.
87Q9/al-Tawba: 14-15.
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classifies performance of funeral rites as a kifaya-duty. The link between these three
duties is not immediately obvious, but each duty seems to serve overlapping social and
religious functions. This is a feature of the kifaya category that distinguishes it from many
other duties in Islamic law and, in the kifdya discourse, jurists routinely justify rules with
the legal objective of benefitting society.

Another distinguishing feature of the development of kifaya-duties is that they
seem to have expanded rapidly in the post-formative period, with jurists more readily
classifying certain acts as kifaya in comparison to their predecessors. In doing so, they
created issues of theoretical consistency for these duties, specifically in relation to
accountability for nonperformance. The kifaya-doctrine is structured around the idea
that while there is shared responsibility for performance, in the absence of performance,
everyone is liable for punishment. In the original set of kifaya-duties, not only were the
acts underlying the duties significant enough to motivate performance, but they were
limited in number so easily accounted for and fulfilled. As the category expanded, the
number and types of acts considered kifdya-duties grew and the burden of performance
increased significantly along with the likelihood of nonperformance. Expanded duties
actually raised the potential for collective “sin” by increasing the likelihood of non-

performance.

307



This dynamic is best illustrated by the knowledge-duty, which was an original
kifaya-duty that jurists later expanded. In its initial formulation, the duty centered on
the acquisition of religious knowledge, but in the post-formative period jurists
broadened it to include various other types of knowledge. For example, the expanded
knowledge-duty contained expertise in areas, such as, carpentry and alchemy. In theory,
a greater range of activities simply accounted for a fuller definition of what constitutes
“knowledge.” However, in practice, adding numerous new activities as kifaya-duties
meant that inevitably there would be nonperformance: the supply of potential
performers was not sufficient to meet the demand for performance. As a consequence,
acts that were previously labeled “recommended” or “commendable” took on added
significance when made “obligatory” because now liability for nonperformance was
attached. Classification as a kifaya-duty increased society’s overall burden by creating
responsibility for the performance of previously “optional” acts.

Bearing the above in mind, the prior two chapters discussed kifaya-duties that are
extensively treated in the legal literature and focus special attention on practical

implementation.®® On the other hand, the current chapter examines another kifaya-duty,

%3 For instance, as Leor Halevi notes the “early Islamic funerary law was...prescriptive, and it includes

many rules against practices that traditionists despised...Laws of this kind did not come into being in a

mental vacuum--they arose in opposition to underlying practices.” Leor Halevi, Muhammad’s Grave, 11.
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the duty to rescue, which has an associated discourse dominated by numerous
theoretical challenges. The duty to rescue plays a seminal role in the kifaya category,
illustrating how the duties function and providing a platform for a rich discourse on
ethics. Hence, exploring duties to rescue is separately useful for two primary reasons.
First, it uncovers a pattern within the kifaya category that suggests the need to create a
subcategory of “rescue” kifaya-duties. These duties range from saving someone’s life to
more complex notions of rescue. Second, the discourse on these duties goes beyond the
practicalities of performance that dominate discussion of other duties. Instead, in this
context, jurists utilize different forms of “rescue duties” to explore the ethical
underpinnings of the kifaya category as a whole. While jurists were consistently
concerned with the practical fulfillment of kifaya-duties, they were also cognizant of
moral dilemmas that accompany these positive duties. In particular, the duty to rescue
someone from impending catastrophe offered a compelling case of the challenges that
come with positive duties, where performance exposes the rescuer to risk and might
require personal sacrifice. The issue is especially salient in cases, arguably the majority,
where the rescuer is not responsible for causing the dangerous situation in the first place

and only acquires a duty to rescue by happenstance.
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Furthermore, a number of ethical questions also arise around burden sharing as
it relates to these duties. The duties are collectively owed, but not collectively performed,
instead, small numbers of individuals perform the duties for everyone else. Hence, a
natural question that arises is: to what extent must an individual make sacrifices on
behalf of others? Do they have to risk their lives? Or to a lesser degree, to what extent do
they have to compromise their own well-being in some manner by redirecting their time
and wealth toward vulnerable third parties? These questions lead to more encompassing
inquiries on what members of a given society owe to each other. Or even further,
whether there are duties owed simply because someone is a member of the human race.

These questions are fundamental to how any law or legal system accommodates
positive duties. As Liam Murphy notes, “legal duties to rescue provide an excellent case
study for thinking about the appropriate methodology for moral and political argument
about what the substantive content of the law should be.”®” Applied to the Islamic
context, the duty to rescue is an opportunity for jurists to reveal their aspirations for the
law and the unstated principles that guide their construction of legal rules. In particular,

while premodern legal treatises tend to focus on rules specifically for Muslims, the duties

%9 Liam Murphy, “Beneficence, Law and Liberty: The Case of Required Rescue,” Georgia Law Journal 89, no.
605 (2000-2001): 610.
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to rescue also allow jurists to present perspectives on the law that extend beyond
Muslims and expand the moral community. Unlike other kifaya-duties that are narrowly
constructed, such as funerary duties, the duty to rescue has broad application to all
human beings.

Questions of moral obligation and self-sacrifice in relation to other human beings
are brought into focus beginning with the quintessential rescue: saving a drowning
person. In this scenario, observers on the shore of a river witness an individual drowning
in the water. Jurists then pose the question: what are these observers required to do? Do
they have to attempt a rescue? In answering the question about moral obligation to the
drowning victim, jurists also draw conclusions relevant for other scenarios involving
vulnerable individuals. Although the context of drowning involves an emergency
requiring immediate attention, the underlying “rescue” provides a premise that is
present even where urgency is absent. Hence, this new subset of kifaya-duties to rescue
includes taking responsibility for foundlings, marrying widows and providing support to

the poor.*®

%9 In fact, one might imagine stretching the definition further to include the duty to pursue knowledge,
which grew in the post-formative period to include socially beneficial knowledge, and arguably contains
the same ethos of rescue.
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Given the relatively sparse discussion, if any, on practical issues of enforcement
or punishment, it is not unreasonable to assume jurists were using rescue duties for
moral speculation. In general, matters like enforcing duties and punishing
nonperformance are not commonly discussed for kifaya-duties, which can be perplexing
at times when practical instruction seems warranted. However, for duties to rescue, this
type of instruction is unnecessary, as the duty is not addressing a practical problem.
There is no pressing issue or burning social problem that requires the law’s attention.*
For instance, it seems unlikely that jurists are developing doctrine on rescuing because
of actual drownings where no one attempted a rescue. Similarly, the rules for foundlings
are unlikely to be a response to a sudden increase in the discovery of abandoned children.
On the other hand, one might argue that funeral rites and jihad were acts that required
perpetual performance, and thus more practical guidance. Hence, it seems likely that
jurists use rescue duties to contemplate the ethical limits of moral action: who is owed a
duty to rescue, who is burdened with the duty and how much must an individual sacrifice

to fulfill this obligation? In the process, key factors are considered such as immediacy of

% In fact, the same absence of a burning need for a legal duty to rescue is cited by modern jurists as to
why the entire debate is “somewhat pointless, because so little turns on it in practice.” In essence, there
is a “low level of need for a legal duty to rescue” because it is the rare “moral monster” who actually fails
to perform an easy rescue. Murphy, “Beneficence,” 608.
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need, proximity to the person requiring rescue, capacity of the potential rescuer, etc.
While these factors have practical or functional aspects, the purpose behind the inquiry
does not seem to be based on encouraging performance, but determining how the ethical
obligation is theoretically altered by these variables.

This type of moral speculation is not unfamiliar to Islamic scholars, especially in
discussions of Islamic theology. As Mohammad Fadel notes,

...as a result of the centrality of rational inquiry in the quest for salvation and

conceiving the basics of the ethical good life, Islamic theology and ethics placed

relatively greater emphasis on the procedural integrity of inquiry rather than its
substantive conclusions.*”

For instance, Sophia Vasalou’s study on Mu‘tazilite ethics looks at how they
thought about the “moral force or connection” that determined whether administering
pain or pleasure on people was “reasonable” and what made “one’s conduct a decisive
determinant of one’s otherworldly destiny.”* They focused on two themes—divine
unity (tawhid) and principles of justice (‘adl)—and Vasalou notes that the topics discussed

in the latter:

percolated into seminal streams of Islamic thought and practice to a greater
extent than did the theological discussions of divine unity. This was in great part

%2 Mohammad Fadel, “The True, the Good and the Reasonable: The Theological and Ethical Roots of
Public Reason in Islamic Law,” Canadian Journal of Law and Jurisprudence vol. 21, No.1 (January 2008): 3.
%3 Sophia Vasalou, Moral Agents and their Deserts: The Character of Mu‘tazilite Ethics (Princeton: Princeton
University Press, 2008), ix.
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a function of the relations these topics bore to legal thought, in which the values
of acts were theorized, making works on legal theory (usil al-figh) and often also
substantive law (figh) vehicles for the expression of theological commitments.
This in turn was a reflection of the multiple roles Muslim thinkers frequently
bore, for they were never just jurists or theologians but quite often served in both
capacities.®*

In addition, there are also parallels in Mu‘tazilite discourse and the question,
taken up later, as to whether a duty to rescue can be known outside of revelation or is
intuitive. For Mu‘tazilites, they argued “moral truths are apprehensible by reason”
because the “moral obligation to reflect on the existence of God is a rational one that
precedes revelation.”** Furthermore, they also justified their belief that God is “bound
by the same code of value as human beings” because “moral values are independent from

revelation.”®*

84 vasalou, Mu‘tazilite Ethics, 4-5.
85 vasalou, Mu‘tazilite Ethics, 6.
%6 Vasalou, Mu‘tazilite Ethics, 5. It should be noted that this exercise of reason by the Mu‘tazilites was
subordinate to a “set of clear theological concerns.” Vasalou, Mu‘tazilite Ethics, 18. Their pursuit of truth
was “theological truth” as opposed to a “self-contained ethical one” as some have suggested. Ibid., 28.
Sophia Vasalou argues that it would be wrong to “suggest a kinship of purpose” between Mu‘tazilite
ethics and that of “Greek or British philosophers.” Ibid. As Mairaj Syed notes, the “Mu‘tazilites are no
more rationalist than the Ash‘arites,” their difference in reasoning rested upon their respective
“commitment to certain core positions.” Syed, Coercion, 17. Mohammad Fadel argues that because of a
“normative pluralism” built into its structure, “Islamic jurisprudence grew to recognize the legitimacy of
rule-making based on arguments whose premises—while consistent with revelation—were non-
revelatory. Fadel, “Public Reason,” 3.
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Similarly, Mairaj Syed explores another area of the jurists’ ethical discourse: the
question of moral responsibility in contexts where an actor is coerced to do evil. Syed
constructs a “constraint” and “contingency” model to understand juristic reasoning and
argumentation on this topic. He argues that jurists are at once constrained by features
of their “context that are responsive to the logical force of an argument” while at the
same time required to account for features that “influence argumentation, but are not
reducible to an argument’s logical force.”*" In line with the discussion here, Syed notes
that for the topic of coercion, “casuistry, abstract moral and legal principles, and claims
regarding coercion’s empirical effect on the coerced” are as important, if not more so,
than scripture. In fact, he notes that casuistry is the “dominant method of analysis” for
Hanafi and Shafi‘i scholars in discussions of coerced rape and murder.**®

Building on the above discussion, the purpose of these duties to rescue is
markedly different from others in the kifaya category. Aside from serving as a space for
moral speculation, the kifaya category may have also been expanded in response to a
growing Muslim polity that faced a myriad of novel challenges. Communal life arising

out of the heterogeneity produced by assimilating conquered communities into the

%7 Syed, Coercion, 4.
%% Syed, Coercion, 17.
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Muslim polity might have spurred jurists to find ways to produce an overriding cultural
ethos that promoted behavior in service of a broader communal purpose.*” Hence, the
need arose to create new duties for both practical purposes and to encourage social
cohesion. As Chase Robinson notes:

For as memories of the foundational periods of prophecy and conquest faded, and

as Arab Muslims settled and mixed with non-Arabs in provinces that were at great

geographical and cultural distances from Arabia, new bridges had to be built to a

past that was at once increasingly remote from, and increasingly significant for,

Arab and Muslim identity.*”

Unfortunately, one can only speculate on the potential external reasons for the
creation of these duties as the historical record presently available to us is incomplete
and too diffuse to allow a comprehensive examination of the influence of each individual

jurist’s context. That said, even if the record was greater, more compelling insights can

nonetheless be gained from the juristic discourse on duties to rescue. In particular, the

% Ira Lapidus notes that there was a “fundamental assumption of the conquest empire” that the Arab
and non-Arab populations would be segregated, but this proved to be “untenable.” Instead, they were
forced to assimilate together and create new communities based on new identities. Ira Lapidus, A History
of Islamic Societies, 3™ ed. (New York: Cambridge University Press, 2014), 58-59.
%70 Chase Robinson, “Conclusion: From formative Islam to classical Islam,” in The New Cambridge History of
Islam: Volume 1, The Formation of the Islamic World Sixth to Eleventh Centuries, ed. Chase Robinson (Cambridge:
Cambridge University Press, 2010), 687. He also notes that as “society grew more complex, especially
through conversion and acculturation,” legal authorities were produced to rationalize and codify “legal
practice with reference to a past that they claimed to preserve and interpret.” Ibid, 686.
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contribution these duties make in helping us uncover the posture of Islamic jurists on

ethical and moral questions that transcend any particular context.

The Duty to Rescue in Western Thought

Philosophical speculation through the duty to rescue is not unique to the Islamic
tradition and versions of it can be found in older traditions, like Judaism, as well as in
modern Western thought. The latter is particularly helpful in setting up a framework for
the types of inquiries jurists might make on this topic and the factors favoring or
disfavoring the duty. Of course, considering the Islamic duty to rescue in isolation is
valuable in itself, but the far-reaching discussions by thinkers in other traditions opens
up new avenues of understanding on related concerns that arise in the Islamic legal
discourse.

Any inquiry into the duty to rescue must begin by placing it within the category
of duties as a whole. Western scholars first distinguish between moral and legal duties, a
division that has become more easily delineated in modern discourse, but was more

conflated in the premodern period.””" Immanuel Kant uses coercion (or its absence) as

¥7' A reason for this conflation is that the premodern scholar views the purpose of the law like the legal-

moralist, as opposed to a Millian liberal. Enforcement of a duty to rescue is to enforce morality “for its

own sake,” as opposed to benefiting society. Murphy, “Beneficence,” 630. Interestingly enough, James B.
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the premise for the distinction between duties: morality is a duty that is freely fulfilled
by a person using “pure practical reason” legislated upon himself while the law imposes
the duty.””” Moral duties are “inherently social in scope and function” and “allocate
shares of social responsibility to individuals” as, essentially, dues for membership in the
collective.’”” However, while moral duties can be considered duties of beneficence (where
benefit is conferred on other members of society), legal rules that mandate conferring
benefit present a more complicated proposition.*”* This points to one of the major
criticisms of the duty to rescue: enforced benevolence. The claim is that creating statutes
with a duty to rescue would mean getting a positive benefit from others as a matter of
right.”” For critics, this not only undermines the duty itself, but is deeply problematic

from the perspective of individual liberty.

Ames frames the historical relationship in opposite terms, suggesting that “the spirit of reform which
during the last six hundred years has been bringing our system of law more and more into harmony with
moral principles has not yet achieved its perfect work.” James Barr Ames, “Law and Morals,” Harvard Law
Review 22, nno. 2 (Dec. 1908): 114. My sense is that he is not suggesting that morality played no role in the
law previously, but rather that what we considered to be moral before may not have been moral in itself.
%72 Ernest J. Weinrib, “The Case for a Duty to Rescue,” Yale Law Journal 90, no. 2 (Dec. 1980): 266.did not
believe that law could make someone virtuous, even though at times the law and one’s internal ethics
could legislate the same act; virtue could not be coerced. Weinrib, 266.
%7 Joel Feinberg, “The Moral and Legal Responsibility of the Bad Samaritan,” Criminal Justice Ethics 3, no.
56 (Winter/Spring 1984): 67.
%74 Not everyone is comfortable with this idea of moral duties being duties of beneficence because it
would mean that those being rescued do not have a right on the rescuer that he take action. Hence, if the
rescuer fails to take action, even though this act might have been wrong, they would not have violated
anyone’s rights. Murphy, “Beneficence,” 627.
%7 Feinberg, “Bad Samaritan,” 58 (citing Jeffrie G. Murphy’s opinion on the matter).
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In a more pronounced way than his predecessors, the modern jurist is especially
mindful of protecting individual liberty when imposing duties. This raises another
important distinction helpful for the category of rescue duties: positive versus negative
duties. Negative duties tend to be universally accepted and are generally
noncontroversial; they are duties not to act such that you violate someone else’s rights.
For example, you have a duty not to kill anyone or steal from them. Generally speaking,
these negative duties do not interfere with personal liberty and hence are preferred by
critics of the duty to rescue. On the other hand, positive duties present a direct challenge
to personal liberty since they are duties of commission, as opposed to omission.*”
Individuals are asked to sacrifice something they possess—wealth, person, time—on
behalf of someone else. Moreover, a positive duty that creates a legal rule would need to
be enforced and be accompanied by punishment for noncompliance. In other words,

positive duties require people to be held liable for failing to confer a benefit upon

¥7¢ In fact, the “main normative ground for the rejection of positive legal duties” is that they “constitute
excessive interference with individual liberty.” Murphy, “Beneficence,” 605. Liam Murphy notes that this
is not necessarily a concern about liberty, but rather the serious potential material costs that are
associated with positive duties; costs that impact our well-being.
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someone else.””” For our purposes, only positive duties are relevant since this is how
duties to rescue would be classified.

One of the most prominent, and frequently cited, critiques of the duty to rescue
comes from the Chairman of the First Law Commission of India under British colonial
rule: Lord Thomas B. Macaulay. In his report on the Indian Penal Code, Macaulay suggests
that the key issue with codifying a duty to rescue is that of deciding where to draw the
line because “there are objections to every line which can be drawn, and some line must
be drawn.”®’® Macaulay laments that “wherever the line of demarcation may be drawn,
it will, we fear include some case which we might wish to exempt, and will exempt some
which we might wish to include.”®” In particular, the question of line drawing relates to
distinguishing between what constitutes a rescue versus a non-rescue situation and what
are valid exemptions for a rescuer’s duty to act.

For acts that are rescue versus non-rescue, once the law intervenes to distinguish

between these acts, assigning liability for nonperformance when it is a rescue and no

%7 This is a rare occurrence in the American legal system, with the only reported prosecution being from
State v. La Plante, in the Wisconsin Court of Appeals (1994), that upheld the constitutionality of a provision
imposing a duty to assist crime victims. Murphy, “Beneficence,”608fn13.
%78 Thomas Babington Macaulay, “Introductory Report upon the Indian Penal Code,” in The Complete Works
of Lord Macaulay, vol. 11 (London: Longmans Green and Co., 1906): 115.
%79 Macaulay, “Code,” 111.
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liability when it is not, then containing the scope of the duty becomes challenging. If one
decides that the circumstances of a particular case are sufficient to create a duty to
rescue, then one must also be prepared to distinguish that case from similar situations
were certain elements are missing. For instance, if one distinguishes cases on the basis
of the level of emergency involved, then the question arises as to when the urgency is
not great enough to trigger a duty? The argument is that once “criminal liability for
samaritan omissions” is allowed then “precise-line drawing” will be impossible.* In the
second case, the line drawing involves the person doing the rescue. Macaulay pointedly
asks “what is the precise amount of trouble and inconvenience which he [the rescuer] is
to endure?”® Macaulay offers the case of beggars and wonders what duty the rich owe
them. If the rescuer is required to act in a case where someone faces death from
drowning, then why not where death is virtually certain from starvation?

Another example he mentions is the case of a surgeon who refuses to travel from
“Calcutta to Meerut,” one corner of India to another, in order to perform a surgery. He

is the only person in the country who can do it and if the surgery is not performed the

%0 Feinberg, “Bad Samaritan,” 65. Feinberg views Macaulay’s discussion as one that creates a division
between clear cases that are not unreasonable for the rescuer, clear cases that are unreasonable for the
rescuer and everything in between. Ibid.
%! Macaulay, “Code,” 114-115.
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patient will die.*® Macaulay notes that if the surgeon has a duty to travel in this case,
then we would have to require “unlimited aid to those in need” for all other cases.*” The
legal philosopher Liam Murphy refers to the rescue duty as a “duty of beneficence” and
suggests that Macaulay’s claim is that the duty would require us to continue “benefitting
others until the point where further benefits will burden the donor as much as they will
benefit the donee.”®** That said, Macaulay recognizes the moral and legal distinction,
noting that it is “highly desirable” that people should “render active services to their
neighbors,” but he thinks the law should restrict itself to negative duties.*® As for
positive duties, he argues that we must “grant impunity to the vast majority of those
omissions which a benevolent morality would pronounce reprehensible” simply because
it would create preposterous situations.**

Despite the reticence about positive duties, even critics acknowledge the
possibility of positive duties in certain circumstances and proponents of the duties use

these to center their arguments. In particular, three contexts prove to be especially

%2 Macaulay, “Code,” 110.
%3 Arthur Ripstein, “Three Duties to Rescue: Moral, Civil and Criminal,” Law and Philosophy 19, no. 6 (Nov.
2000): 744.
4 Murphy, “Beneficence,” 644.
%3 Macaulay, “Code,” 115. James B. Ames suggests that the “practical difficulty” of creating legislation for
a duty to rescue “would be in drawing the line.” James Barr Ames, “Law and Morals,” 112.
%8¢ Macaulay, “Code,” 115.
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compelling for positive duties: where a special relationship exists with the person to be
rescued, where there is an immediate need for rescue and where the rescuer is in close
proximity to the one requiring rescue. In the first context, most thinkers recognize that
certain relationships come with special duties attached to them, including the one
between parents and their children or those between a doctor and her patients.*® Where
a relationship of care has been assumed by one of the parties, positive duties will attach
to them in relation to that care. Although many critics of the duty to rescue would accept
this duty within a special relationship, they would likely limit which relationships are
able to trigger the duty. However, this raises important questions about the scope of the
duty. For instance, how close does a relationship need to be before a special duty
attaches: does an aunt owe a duty to her nephew or a grandparent to a granddaughter?
What about relationships outside the family, for instance between two neighbors? By

extension, can shared “humanness” alone trigger a special duty? While critics of the

%7 These special duties can be derived from a job, role or prior commitment. Feinberg, “Bad Samaritan,”
60. Alternatively, one might consider that they are created by “statute,” “family relation,” or “custom.”
Frances H. Bohlen, “The Moral Duty to Aid Others as a Basis of Tort Liability,” University of Pennsylvania
Law Review 56 (1908): 220. It should be noted that in recent years American “courts have increased the
number of special relationships” that require one person to aid another. Weinrib, “Rescue,” 248. Even
Lord Macaulay acknowledges as much in his argument against the duty to rescue, noting that while “line
drawing” is an issue, there are cases where special relationships exist and people must be held
accountable. For example, he cites the case of a nurse who is responsible for the well-being of a child.
Macaulay, “Code,” 110.
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rescue duty would never accept that human beings are in special relation to each other,
it is not quite clear what their rationale is for drawing the line where they do.

The second context is when a rescue is characterized as “easy.”®* Easy rescues
involve emergency situations where a rescuer, without significant sacrifice on his part,
could save another human being in peril. The situation is summarized by Jeremy
Bentham, the founder of modern utilitarianism, who asks, “in cases where the person is
in danger, why should it not be made the duty of every man to save another from
mischief, when it can be done without prejudicing himself...?”*** The legal philosopher
Joel Feinberg advocates for a duty in these easy rescues based on the rationale that
omission here would cause severe harm and “being a fellow human being” is enough of

arelationship to “ground a duty to rescue.”® One of the issues why easy rescues require

%8 Of course, there is still a criticism of an easy rescue since “the fact that a rescue would be easy to make
does not create a duty where there was none before” because that would mean that a “person’s
entitlement to be rescued varies with the rescue’s subjective difficulty for the rescuer.” Ripstein, “Three
Duties,” 771. In fact, even Kant considered the moral duty to help in an easy rescue as “indistinguishable”
from the moral duty to help the needy; neither could be a legal duty. Weinrib, “Rescue,” 267.
% Jeremy Bentham, An Introduction to the Principles of Morals and Legislation, 3™ ed. (Oxford: Clarendon
Press, 1823), 323. Bentham goes on to cite various examples of this such as when a woman’s head-dress
catches fire and a man who has water in his hand just laughs as opposed to putting out the fire; or when
a drunk man falls into a puddle and all it would take is to turn his head to the side for him not to
suffocate, but another man lets him drown. Ibid. The rationale is simple: “human life is important” and
“when lives can be saved without sacrificing anything of moral (or other importance) they should be.”
Ripstein, “Three Duties,” 752.
0 Feinberg, “Bad Samaritan,” 60. The Law Reform Commission of Canada addressed the question of
liberty in the easy rescue scenario by noting that it will be “seldom that one person will be called upon to
forego his own freedom for the benefit of others” and refusal to shoulder a minor inconvenience to save
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a duty relates to intentionality or the distinction between misfeasance and nonfeasance.
Misfeasance involves “active misconduct working positive injury to others” while
nonfeasance is “a failure to take positive steps to benefit others or to protect them from
harm” you did not create.” For misfeasance, where acts are committed that
intentionally cause harm, there is little debate about liability (and punishment): most
agree it exists. However, a question arises as to intentionally failing to act: can omission
be considered intentionally causing harm and should liability attach? One might argue
that intentional omission is not the same as commission because in the former a rescuer
must sacrifice something. However, if sacrifice is removed from the equation, as in the
case of easy rescues, then an intentional harm occurs that is equivalent to commission.
As one scholar observes, “if I fail to rescue a child I know to be drowning in front of me,
for no reason other than that I cannot be bothered to get out of my chair, it is not at all
unnatural to say that I intentionally failed to prevent the drowning.”**

An easy rescue usually involves both immediacy and proximity. Hence, aside

from distinguishing this type of rescue on the basis of urgency, some Western scholars

a life would shock the community’s conscience. Law Reform Commission of Canada, Omissions, Negligence
and Endangering (Ottawa: Law Reform Commission of Canada, 1985), 19.
¥ Bohlen, “Moral Duty,” 219.
2 Murphy, “Beneficence,” 619. As Murphy notes, “we can ignore any duty to rescue that requires an
agent to sustain expected burdens greater than the expected benefit of her act.” Ibid, 649.
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have also argued that proximity might intuitively create a duty. After all, shouldn’t the
fact that someone is near a potential rescuee trigger a duty to rescue? If it does, then how
close do they need to be physically?® This again raises Macaulay’s problem of line
drawing, but even he recognized a distinction between the doctor treating a patient in
his own clinic versus four hundred miles away. Our “common-sense intuitions” seem to
suggest that sometimes there is a “stronger obligation to help those in need who are
physically near us than those who are at a greater distance.”**

The American philosopher Frances Kamm provides two scenarios that illustrate
the intuitive difference here. In the first, she describes walking past a shallow pond and
seeing a child drowning in it. Saving the child will require wading into the water and
ruining a $500 suit. She suggests that intuitively, she “ought to wade in to save him.” In
another scenario, there is a child overseas who is starving to death. To save the child,
$500 must be sent; in this case, she says there is no intuitive obligation to help. Among

other reasons, she notes that in the “pond” scenario, she may be the only one who can

help, but that is likely not the case in the “overseas” scenario. Furthermore, there might

%% As one philosopher notes, “if it is reasonable to impose a duty to walk one step...surely it is reasonable
to require two steps.” Feinberg, “Bad Samaritan,” 65.
%% Frances M. Kamm, “Does Distance Matter Morally to the Duty to Rescue,” Law and Philosophy 19, no. 6
(Nov. 2000): 656.
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be other children equally deserving of her help overseas, but there is only one in the
pond.*” Hence, “nearness” is what determines who should be helped and would be the
case even if the numbers were reversed: only one person in need of help overseas, but
many drowning in a nearby pond.*® Kamm argues that a sign that we intuitively believe
nearness is what obligates us is that once you are near someone who needs help, you no
longer think it is permissible to move “a greater distance merely in order to avoid being
near.”®” Her arguments here parallel some of the thinking that Islamic jurists have not
only in the context of the duty to rescue, discussed later, but with regard to jihad and the

manner in which the kifaya-duty attaches based on proximity to the conflict.

85 Kamm, “Distance,” 656-657.
%% Kamm proceeds further into a fascinating discussion on what proximity actually means. She notes
that we might think it is physical distance from the “extended parts of the agent’s body to the extend
parts of the victim’s body,” but it could also be the “length of time” to “traverse a physical distance.” Or
additionally, it could be the proximity to tools that need to be activated to initiate the rescue. Kamm,
“Distance,” 662 and 664. Peter Singer rejects the idea that the number of potential rescuers makes a
difference to assessing the morality of acting to rescue; whether he is the only one or one of a million.
Peter Singer, “Famine, Affluence and Morality,” Philosophy & Public Affairs, vol. 1, no. 3 (Spring 1972): 232.
As he very poignantly asks, "Should I consider that I am less obliged to pull the drowning child out of the
pond if on looking around I see other people, no further away than I am, who have also noticed the child
but are doing nothing?" Singer, “Morality,” 233. He is especially cognizant of the fact that our “global
village,” with “communication” and “swift transportation,” has altered the situation and “made an
important, though still unrecognized, difference to our moral situation." Singer, “Morality,” 232.
%7 Kamm, “Distance,” 666. On the other hand, Peter Singer rejects this role for proximity. He argues that
a person’s physical proximity to us, such that “personal contact” can be made with them, might make it
“more likely that we shall assist him, but this does not show that we ought to help him” as opposed to
someone further away. Singer, 232. He also states that even in the case of the child drowning in a shallow
pond, we ought to “wade in and pull the child out” because although one’s clothes might get muddy, this
is “insignificant” as compared to the death of a child. Singer, “Morality,” 231.
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Western thinkers have proposed various ways in which to address the problem
of codifying duties to rescue with limited encroachment on personal liberty. For
instance, Liam Murphy suggests we adopt a “collective principle of beneficence,” which
would require people to “sustain only that amount of sacrifice they would be required to
sustain if everyone were doing their part.”®® Unlike an optimizing principle of
beneficence, where those complying with the duty “take up the slack left by others,” in
the collective version you are only responsible for your fair share.*” This would also
account for each individual’s capacity and probability for success. In other words, from
a utilitarian perspective, "the fact that a person is physically near to us, so that we have
personal contact with him, may make it more likely that we shall assist him, but this does
not show that we ought to help him rather than another who happens to be further
away."" If people lack the skills needed for the rescue, meaning their chance of success

1.°* Other scholars propose

is quite low, their liability under criminal law decreases as wel
thinking of the duty to rescue as an obligation owed to society rather than any individual.

Hence, equal distribution of benefits is not essential, similar to how public law does not

%% Murphy, “Beneficence,” 651-52.
¥ Murphy, “Beneficence,” 651-52. Of course, he notes that “in some contexts, doing one’s fair share”
may not be enough. Ibid., 652.
% Peter Singer, “Morality,” 232.
' Murphy, “Beneficence,” 656.
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confer benefits equally on everyone. The duty to rescue is a “non-relational duty, a duty
owed to society at large rather than to some particular individual” and failing to
contribute means a breach of the “duty to society as a whole.”

Joel Feinberg offers a similar proposal arguing that we are faced with a need to
be practical, fair-minded and humane. This requires a “scheme of coordination” that
allows people to be rescued while preventing “unjust enrichments of the unworthy” or
“unfair disproportions in the contributions” made by some.”” He suggests that the
“modern state’s welfare system” is precisely the solution for this: it maintains an
“income floor for indigents” through taxes that it acquires from those who can pay.”
For Feinberg, this system solves the problem of the extended duty to rescue by removing
the charge that the rich failed to “prevent a beggar’s death” since everyone contributes

their “fair share” in taxes; in essence, he creates a “general duty” to “support welfare

with taxes.” These are distinct from what Feinberg considers “random and

2 Ripstein, “Three Duties,” 775.
°% Feinberg, “Bad Samaritan,” 66.
% Feinberg, “Bad Samaritan,” 66. These funds can then be used by the state to create institutions that
specialize in rescuing individuals, such as local firefighters. Feinberg notes that: “the reason we have the
duty to report the fire but not the duty to fight it is not just that there is minimal effort required in the
one case and not in the other. It is rather that the very strict social duty of putting out fires is most
effectively and equitably discharged if it is split up in advance through the sharing of burdens and the
assigning of special tasks.” Ibid., 67.
°% Feinberg, “Bad Samaritan,” 66.
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unpredictable emergencies of life that require time and effort,” in other words like the
easy rescue.”” In these cases, “imminent peril cannot wait for assistance from the
appropriate social institutions” and, as a result, he argues that the “chance rescuer” is
unfairly burdened.”” Hence, Feinberg advocates statutes that require performance of
easy rescues, while the state system handles all other types of “rescue.” The rationale is
simple: an individual duty cannot be determined in isolation without taking into account
the “nature and scope” of duties that are assigned to everyone else.”® The only exception
to this are those situations that “cannot be discharged by institutional mechanisms and
special assignments” because they are so sudden and a bystander can either make a
rescue or alert others without risk.” We see a similar rationale play out in Islamic law,
specifically in the context of foundlings.

Bearing the above in mind, as a practical matter, in modern legal systems the
resistance to positive legal obligations has been more pronounced in common law

countries, largely due to their opposition to criminalizing omissions while civil law

% Feinberg, “Bad Samaritan,” 66.
7 Feinberg, “Bad Samaritan,” 66.
°% Feinberg, “Bad Samaritan,” 67.
°” Feinberg, “Bad Samaritan,” 68.
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countries tend to recognize a general duty to rescue.’’® In the context of drowning, the
most commonly cited case from the United States is Osterlind v. Hill from the Supreme
Judicial Court of Massachusetts in 1928, where two drunk individuals were drowning,
cried out for help, but were ignored by an individual fully capable of saving them. The
Court ruled that the failure to respond was immaterial because there is “no legal right”
that was “infringed.””"" Among European nations, Portugal was the first to enact a duty
to rescue statute in the mid-19" century and over the next hundred years fifteen other

European nations joined them.”" Interestingly, the different cantons in Switzerland are

1 Edward A. Tomlinson, “The French Experience with Duty to Rescue: A Dubious Case for Criminal

Enforcement,” New York Law School Journal of International and Comparative Law 20 (2000): 451-452. Hence,
the opposition to a duty to rescue seems to be most pronounced in “English-speaking” countries as
opposed to continental Europe and Latin America. Murphy, “Beneficence,” 605. In fact, these countries
have left these failures to rescue unpunished even when the omissions are of an “immoral kind.”
Feinberg, “Bad Samaritan,” 57.
11 Osterlind v. Hill, 160 N.E. 301 (Mass. 1928). In fact, Hill apparently sat smoking with the boat and a rope
close at hand, actively choosing to do nothing. Murphy, “Beneficence,” 622. This case alludes to the rule
that, in most cases, there is no criminal liability for omission. Another U.S. case illustrating this rule is
People v. Beardsley where a man failed to come to the aid of his intoxicated mistress, whom he left in the
basement of his house. He was initially convicted of manslaughter, but on appeal the Michigan Supreme
Court ruled that no legal duty existed. People v. Beardsley, 150 Mich. 206 (1907). That said, there are states
where duty-to-aid provision are in force, such as Rhode Island, Minnesota and Vermont. Murphy,
“Beneficence,” 611fn23. In addition to the states cited, Hawaii, Massachusetts, Washington and Wisconsin
have duties to aid crime victims or report an ongoing crime. Florida and Nevada have duties to report
certain sexual offenses. Ibid.
°2 Feinberg, “Bad Samaritan,” 57. This includes the penal codes of Belgium, France, Germany, Greece,
Italy and Poland. Law Reform Commission of Canada, Omissions, Negligence and Endangering (Ottawa: Law
Reform Commission of Canada, 1985), 17. The Netherlands, Norway, Denmark, Poland and a few other
countries restrict the duty to “situations involving sudden and imminent danger to human life.”
Aleksander W. Rudinski, “The Duty to Rescue: A Comparative Analysis,” in The Good Samaritan and the Law,
ed. James M. Ratcliffe (New York: Doubleday & Company, Inc., 1966): 91. In fact, Norway, Germany and
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particularly useful in that they reflect the range of rescue duties that this chapter argues
qualify as duties to rescue in Islamic law. For instance, several cantons in Switzerland
have general provisions “concerning persons in immediate danger” that need to be
rescued, while other cantons “restrict the duty to abandoned children and old or sick
people” and a few preserve the “medieval obligation” to take an “active part in saving

life and property during general disasters.”*’

Moral and Legal Duties in Islamic Law

The preceding discussion provides a broad theoretical framework within which
to examine the ideas Islamic legal thinkers presented on duties to rescue. Through this
framework some of the broader implications of the discourse on kifaya-duties to rescue
will come to light, as well as the potential significance of points where Islamic thought

diverges or converges with the framework. For instance, when considering the duty

Denmark require that the danger to life be “obvious” or “evident.” Rudinski, “Comparative,” 102.
France’s law is arguably the most harsh and criminalizes a failure to rescue with sanction of up to five
years in prison and a significant fine. Murphy, “Beneficence,” 610. The French first enacted a criminal
statute concerning duties to rescue in 1941 and French scholars have argued that at the very least the
statute has created a vocabulary and mentality among French citizens that it is an offense not to render
aid to people in peril. Tomlinson, “French Duty,” 453. French courts have gone so far as to convict
physicians who fail to visit a sick person that is in danger of death. In one case, a hospital director was
convicted for failing to aid when he refused a patient admission despite a physician indicating that the
patient was in a “dangerous condition.” Rudinski, “Comparative,” 102.
°B Rudinski, “Comparative,” 92.
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owed to someone in need of rescue, whether urgent or not, it can be argued that modern
Western and premodern Islamic legal philosophers diverged in their thinking on the role
of morality and the state in the law. For Western philosophers an essential question
surrounding legal duties is the extent to which they can or should be enforced. For them,
a failure to consider the state’s coercive power to punish the duty to rescue means that
it is a largely empty theoretical question with simple answers. They are generally in
agreement that it is a moral duty, but disagree as to whether the law should punish
someone for not performing it.

Premodern Islamic jurists do not view state action for these duties as essential in
any sense. While there is the obvious fact that the modern administrative state was
something alien to premodern jurists, their crafting of legal rules for rescue did not rely
on the coercive power of any political entity. In some sense, one might argue that
coercion is hardwired into Islamic law for other reasons: it is a legal regime where divine,
as opposed to state, accountability is an underlying premise. For the same reason, Islamic
jurists also generally do not recognize a division between law and morality. While natural
law theorists and legal positivists in the Western tradition allow morality to influence law,
Islamic jurists might argue that morality informs the law. In other words, moral duties

will always be legal duties as well.
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This chapter examines the duty to rescue in the Islamic context in light of these
broader questions above. The primary aim is to use this subset of kifaya-duties to
demonstrate how the legal discourse and juristic thinking on kifaya-duties evolved in
later centuries. The chapter proposes to answer questions on a variety of matters
including the possible functions of these duties in society and for jurisprudence, as well
as the problems they create for theoretical consistency and their impact on the
boundaries of the moral community. The chapter focuses its main attention on two

duties: the duty to perform an easy rescue and the duty to rescue foundlings (iltigat).

Easy Rescues in Islamic Law

When discussing the duty to rescue, secondary literature on Islamic law generally
restricts itself to examining the discourse on “enjoining right” and “forbidding wrong.”
Most prominently, Michael Cook credits his knowledge of “Muslim views on rescue” to
what he has been able to derive from “material incorporated into accounts of forbidding
wrong.””"* He suggests that while conceptually the duty to rescue and “forbidding

wrong” might be distinct, they “overlap in a sufficiently intimate way to make them

°* Cook, Commanding Right, 588.
334



broadly comparable.””" This view is not without merit, but it fails to take sufficient
account of the prominent role the duty to rescue has within kifaya-duties as a whole.”**
As mentioned above, the duty to rescue is routinely used as a model for illustrating the
prototypical scenario where a kifaya-duty is triggered. In its simplest form, the duty is
“an obligation to come to the aid of people in trouble.”"’

More specifically, the duty to rescue under consideration is what Western
thinkers would classify as an “easy rescue,” involving distinguishing specific elements
relating to urgency and proximity. The vast majority of discussions use one scenario of
an easy rescue: the drowning person (ingadh al-gharig). The standard account describes a
scenario where individuals on the shores of a river observe someone drowning and
contemplates the obligation owed to the drowner. Jurists argue that it is not sufficient
for bystanders to remain onlookers: their proximity to the imminent emergency
situation triggers a duty for each of them. Similar to Frances Kamm, premodern Islamic

jurists seem to rely on common sense intuition to establish liability for performance

based on physical proximity to the rescue. In addition, where more than one potential

°15 Cook, Commanding Right, 590.
°1¢ The “forbidding wrong” context is not the only one in which the duty to rescue plays a
complementary role. For instance, both Mawardi and Ibn Qudama mention its function in the discussion
on foundlings. Mawardy, al-Hawi al-kabir, vol. 18, 34; Ibn Qudama, al-Kafi, vol. 3, 465.
°'7 Cook, Commanding Right, 587.
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rescuer is present, jurists require performance based on proximity, but allow it to be
done collectively. At least one potential rescuer must attempt to save the drowning
person and, in the process, absorbs responsibility from everyone else. Simply attempting
a rescue is sufficient to fulfill the duty, regardless of whether it results in success. If no
one attempts to rescue the drowning person, then every onlooker is considered equally
liable.

However, jurists operate with two fundamental assumptions. First, the standard
prerequisites for legal liability to attach (i.e. maturity, sanity, etc.) must exist for easy
rescues as well.”*® Thus, regardless of proximity, if the potential rescuer is a child or lacks
mental capacity, no duty attaches. This is further proof of the jurists not distinguishing
between moral and legal duties; in the absence of legal capacity, nonperformance of a
duty is both moral and legal. Second, some duties require special skills for performance.
However, certain duties require performance despite the absence of the necessary skills.
For instance, in order to save a drowning person, the individual attempting to perform
the easy rescue should ideally know how to swim, but Qarafi says that performance of

the duty cannot be delayed even if they lack this ability (ld yatruk ingadh al-ghariqg man la

°18 Qarafi, Dhakhira, vol. 10, 24; See also, Nawawi, Rawdat al-Talibin, vol. 4, 485.
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yaum).” This is indicative of a simpler principle underlying certain kifdya-duties: they
obligate performance even in the absence of the requisite capability to perform. This
point seems to address a key question in duties to rescue: what level of sacrifice is
necessary from the potential rescuer? Qarafi seems to suggest that despite the decreased
probability of a successful rescue, one cannot abandon an easy rescue. This constrasts
with the utilitarian perspective mentioned earlier, which decreases liability based on
whether the skills necessary for a successful rescue are present. Essentially, Qarafi is
suggesting that even an improbable rescue will not negate an easy rescue.

Jurists also utilize the easy rescue scenario to highlight different aspects of the
kifaya-doctrine. Qarafi uses easy rescues to emphasize broad principles underlying kifaya-
duties. For instance, he notes that the duty to rescue here illustrates how “divine reward”
for performing a kifaya-duty cannot always be replicated by repeat performance. In the
case of a drowning person, once that individual has been rescued, the duty is suspended.
Anyone who subsequently jumps into the river intending to perform a rescue will not be

eligible to receive a reward: the act no longer has value.””® He notes that if you “descend

1 Qarafi, Dhakhira, vol. 10, 24.
°® The only exception discussed in the literature is where the subsequent rescuer has no knowledge of
the fact that the drowning person has been saved. The absence of knowledge suggests that the attempted
rescue was genuine and since only an “attempt” is required to be eligible for commendation, this rescue
will be treated the same as the actual one.
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[into the water] after the rescue has happened, no benefit is gained.”" In other words,
the initial performance of the obligation satisfies the requirement completely.”” Qarafi
explains his logic as follows: if Zayd is drowning and someone saves him, then there is
no “reason” to rescue him because Zayd is no longer drowning and the duty to rescue no
longer exists.””

The duty to perform an easy rescue also appears in discussions tangential to the
kifaya-duty, specifically when exploring whether it is possible to know good and evil
outside of religion and the relationship between rights owed to humans and those owed
to God. With regard to good and evil, the question revolves around whether human
beings should be expected to recognize the “goodness” (husn) inherent in saving a life

without the aid of religion.””* Zarkashi mentions that some jurists argued religion was

not necessary for determining whether to save someone from drowning or starvation.””

21 Qarafi, Dhakhira, vol. 10, 23.
22 Qarafi, Dhakhira, vol. 1, 83.
° Qarafi, Furiig, vol. 1, 212. There is some additional discussion in the literature as to whether cessation
of the duty occurs due to the completion of performance or the absence of a reason to perform.
°* The question of how to determine what is good and evil is a prominent theme in Islamic theology. For
the Ash‘arites, the meaning of good is “an act whose agent is commended in the Law” and the meaning of
evil is “an act whose agent is reproached in the Law.” Vasalou, Mu‘tazilite Ethics, 7. On the other hand,
Mu‘tazilites believed that “moral values are generated by objective features of acts that are accessible to
human reason.” Vasalou, Mu‘tazilite Ethics, 15.
%% Zarkashi, Bahr al-Muhit, vol. 1, p. 153. He uses the term “starvation,” but presumably means starvation
that will lead to imminent death and not starvation in general, which would account for neither
imminence nor proximity, thus be too dissimilar to drowning.

338



For example, Fakhr al-Din al-Razi concludes that religion is not a prerequisite for
determining every evil (qubh). He crafts his argument by considering the ruling that
“telling a lie” is a deplorable act (qabh al-kadhib) because “in its essence it is against what
is beneficial to society.””* The logical corollary, he argues, is that the “goodness of telling
the truth” is apparent because in its “essence it must align with what is beneficial to the
world.”” In this context, Razi then mentions the inherent “goodness of rescuing a
drowning person” (husn ingadh al-gharig), or even of attempting a rescue, “because it
encompasses what we consider good character” (li-annahu yatadamman husn al-dhikr).”**
Furthermore, even if good character is not found in a person, the inherent
goodness of rescuing someone is in every human being because “whoever sees someone
from their own species in pain, their heart feels pain” (man shahida shakhsan min abn@i
jinsihi fi al-alam ta’allama qalbuhu).”” Hence, Razi considers the rescue necessary to
“prevent [the rescuer from] feeling pain in the heart” (dafa‘a al-alam ‘an al-galb), and this

is why he inclines towards this path; presumably, to both avoid the pain of watching

%26 Razi, Mahsil, vol. 1, 131.
°%7 Razi, Mahsil, vol. 1, 131. The Mu‘tazilites provided another explanation for why lying is evil: in order
to “trust in revealed truth” you had to be certain that “God would not lie” under any circumstances. This
is also why they said the evil of lying must be prior to revelation. Vasalou, Mu‘tazilite Ethics, 28.
°%8 Razi, Mahsil, vol. 1, 131.
°%% Razi, Mahsil, vol. 1, 131.
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another person suffer and failing to do anything about it.”*° For him, the desire to avoid
this pain, including guilt of nonperformance, is what motivates him to step forward to
perform the rescue. Since this pain and guilt are independent of religion, Razi concludes
that rescuing someone is inherently good and the duty to rescue exists even when

t.”! This argument by Razi presents a unique take on the ethical question

religion is absen
of self-sacrifice. Ordinarily, the assumption is that any steps the potential rescuer takes
to perform a duty to rescue will risk harm to himself. Razi, on the other hand, proposes
something counterintuitive; he argues that a failure to perform the duty is what leads to
harm because it negatively impacts the psyche of any potential rescuer.

Jurists also use the duty to rescue as a means to discuss the relationship between
duties owed to human beings and those owed to God. Amidi discusses whether the rights
of human beings should receive precedence over the rights of God and seems to suggest
that at times “human” rights are more important.””* In fact, he notes that what is

“beneficial to the person” (maslahat al-nafs) should be given precedence over what is

“beneficial to religion” (maslahat al-din).””* Amidi arrives at this conclusion because of the

3% Razi, Mahsil, vol. 1, 131.
1 Razi, Mahsil, vol. 1, 131.
2 Amidi, Thkam, vol. 4, 338-339.
3 Amidi, Thkam, vol. 4, 338-339.
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leniency that he sees built into the performance of religious acts. For instance, the
performance burden of various acts of worship can be decreased in order to
accommodate different circumstances. This is generally done through suspending,
delaying or modifying an act of worship. For example, when someone is traveling, they
are permitted to decrease the length of certain prayers and are allowed to postpone
obligatory Ramadan fasts that fall within days of travel. Similarly, a sick person may
modify their prayer by performing it without observing otherwise required details of the
prayer ritual. They may perform the entire prayer while seated, bypassing the portions
that require standing or prostration. For Amidi these are all reasons why what is
beneficial to the person receives precedence over individualized (‘ayn) religious
obligations. Hence, in the context of rescuing a drowning person, Amidi says that prayer
should be suspended, despite its benefits, in order to secure the greater benefit of saving
a life (qaddamna maslahat al-nafs ‘ala maslahat al-salah fi sirat inj@ al-gharig).”* Affirming
this last point, Ibn Muflih, in his book al-Furi‘, mentions the legal opinion of Ibn al-
Zaghini (d. 1132), a teacher of Ibn al-Jawzi, on fasting, stating that “whoever finds an

innocent person in danger, like someone drowning or in a similar predicament” they

% Amidi, Thkam, vol. 4, 338-339. He goes on to note that this is not really an instance of giving preference,
but simply postponing the prayer to a later point. Ibid., 340.
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must save them even if it requires breaking their fast.”

Like prayer, fasting is considered a primary religious obligation and this
exception seems to acknowledge that a singular obligatory act is not equivalent to acts
that may secure someone’s well-being. Qarafi frames his views slightly differently but
arrives at the same conclusion. He focuses on when the obligation must be performed and
within this reflects the distinction between a singular act fulfilling a core obligation and
a general act in preservation of life. In other words, Qarafi centers his distinction on the
question of immediacy. Specifically, he notes that the duty to rescue is a type of
obligation that involves special circumstances requiring delayed performance of other
core duties in order to focus on preserving someone’s life. This is contrary to ordinary
circumstances where immediate performance of core duties is preferable over anything

else.”®

He explicitly states that “preservation of life and limb...takes precedence over
obligations of worship (‘ibadat), thus the duty to save a drowning person or someone

burning in a fire, or something similar, takes precedence even over prayer.””’ Clearly

% His full name is ‘Ali b. ‘Ubayd Allah. Tbn al-Muflih, Kitab al-Furi, vol. 4, 448. He considers this situation
to fall within the “category of al-diyat” and goes on to discuss whether there is kaffara associated with
breaking one’s fast here.

¢ Qarafi, Anwdr al-burigq fi anwa‘ al-furig, includes the book Idrdr al-shuriiq ‘ala anwa‘ al-furig by Qasim b.
‘Abd Allah ibn al-Shatir, edited by n.a., vol. 2 (Beirut: Dar al-Kutub al-‘Ilmiyya, 1998), 331-333.

%7 Qarafl, Furag, vol. 2, 332. Interestingly, Qarafi seems to add a condition to the rescue duty which allows
it to supersede worship obligations: the duty must be designated to a specific person such that only they
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when he speaks of preserving life and limb he is referring to easy rescues and not the
broader notion of rescue absent the requirement of immediacy. The two examples Qarafi
uses, drowning and burning in a fire, confirm the easy rescue context.

Returning again to the question of how much self-sacrifice is required of the
potential rescuer, Islamic jurists look beyond risk to one’s life and advocate the delay of
other personally beneficial required duties for the sake of performing easy rescues. In
other words, they must perform something of benefit to someone else, while doing
“harm” to themselves by forgoing acts of personal benefit. This can be best understood
if considered within the larger Islamic eschatological framework. While theological
schools differ on the precise details of Islamic eschatology, at the most basic level there
is an understanding that some combination of an individual’s deeds and beliefs will be
assessed after his death to determine whether they are worthy of reward or punishment.
Among their deeds will be the duties they were required to perform, most prominent of
which are those they are personally responsible for: the ‘ayn obligations. Since these are
required duties, failure to perform will count against the individual in his final

accounting. This would put them worse off than prior to the rescue, suggesting that the

can perform. Ibid. Elsewhere, he also states that saving a human life takes preference over saving an
animal. Ibid., 234.
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rescue itself must confer enough of a benefit to outweigh the harm of not performing
other individually required duties. The idea that rescue itself provides a benefit to the
rescuer complicates any analysis of self-sacrifice especially in comparison to Western
thinkers, who do not generally account for “divine reward” in their cost/benefit
assessment. In essence then, the question of self-sacrifice may not even exist for Islamic
jurists since they conceive of the reward for saving a life as extending beyond earthly
existence.

Bearing the above in mind, the duty to rescue is important for a number of
reasons. First, it aptly demonstrates how jurists conceive of kifaya-duties as having a
more universal application to humanity. Second, since there is no explicit textual
support for the duty, jurists routinely employ deductive reasoning as proof of why the
duty to rescue exists and why, at times, it should receive preference over other duties.
This is especially instructive in cases where jurists deduce that the rescue-duty must be
pursued over an ‘ayn-obligation. Finally, attempted performance of a duty is considered
equivalent to its successful performance. This highlights the fact that jurists are not
necessarily as concerned with outcomes as they are with cultivating a certain hierarchy

of values.
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Duty to Rescue Foundlings (iltigat)

Although the duty to perform an easy rescue is helpful for framing, the kifaya
duty in the realm of rescue that contains the most detailed discussion is the duty owed
to foundlings (lagit).””® In many respects, the foundling-duty represents a midpoint
between an easy rescue and a more expansive notion of rescue. This is primarily because,
while the foundling-duty lacks the same immediacy as drowning, the involvement of a
vulnerable child creates a heightened degree of urgency. Substantively, the foundling-
duty is premised on a broader obligation to preserve anything that might be diminished
or even perish without proper care. Specifically, Shafi‘i reportedly stated that “taking
custody of everything exposed to waste, when no one else can secure it, is a collective
duty (fard kifaya).”** Hence, it is not surprising that the foundling-duty, as well as other

kifaya acts, are frequently justified through reference to general principles requiring the

8 Sometimes also referred to as manbudh. There does not seem to be a clear distinction between the two
terms and they are often used interchangeably.
? Tbn Rushd, Bidayat, vol. 2, 374. Interestingly, Shafi7 does not seem to extend collective duty to the
foundling context. He makes no mention of caring for foundlings being a kifaya-duty in the brief section
on foundlings in al-Umm. See, Shafi‘, al-Umm, vol. 4, 73-74. Furthermore, he also makes no mention of
foundlings when listing examples of kifaya-duties. However, there could be various explanations for why
foundlings are not mentioned with the other kifaya-duties. For instance, Shafi‘i may be emphasizing
certain duties as the primary kifaya-duties while others, like the foundling duty, are more marginal. At
the same time, he may simply list some kifaya-duties together to illustrate what they are, but with no
intention of creating a comprehensive list. The lists simply may not be exhaustive of all the acts he
considered under the category of kifaya.
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preservation of life and property. On the other hand, some jurists propose that the
foundling-duty should not be considered an obligation at all. They argue that
performance of this act of rescue was actually just “recommended” (mandiib) and rises
to the level of a collective duty only when the child is “exposed to danger.”** Put another
way, the argument seems to be that only when the scenario involves an imminent loss
of life, what we might classify as an “easy rescue,” is the urgency sufficient to warrant
the creation of a duty to rescue the foundling. According to one scholar, different views
on how to classify taking custody of a foundling are the result of “jurists’ own
independent reasoning (ijtihad),” since there are no statements regarding the foundling-
duty in either the hadith literature or the Qur’an.”*!

Generally speaking, a foundling is a “human child whose parentage and whose
status (free or slave) is unknown.””** In the literature on positive law, foundlings, as well
as the duties associated with them, are often discussed immediately following sections
on rules for handling intentionally abandoned property (lugta). Even superficially, the

link between abandoned property (lugta) and foundlings (lagit) is evident from their

O M.S. Sujimon, “The Treatment of the Foundling (Al-Lagit) According to the Hanafis,” Islamic Law &
Society, vol. 9, no. 3 (2002). 360.
1 Sujimon, “Foundling,” 360.
2 A.M. Delcambre, “Lakit,” in Encyclopedia of Islam, 2nd ed., ed. C.E. Bosworth, et. al. (Leiden: E.]. Brill,
1982): 639; See, Shafi, al-Umm, vol. 4, 73.
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shared linguistic root (I-g-t). Where a subject is discussed in a particular legal text is
indicative of the jurist’s approach to the topic and the types of inquiries they will make.
Here, it is fair to conclude they consider foundlings an extension of property law,
suggesting that the questions on abandoned children should relate to those on
abandoned property. The questions jurists pose regarding abandoned property are easily
applied to foundlings. For instance, jurists ask whether an individual is permitted to take
possession of abandoned property or must avoid doing so? In cases where possession is
taken, is there any obligation on the property finder (multagit) to search for the actual
owner? Furthermore, how should this abandoned property be used? Can a finder utilize
the property before securing ownership rights over it? Jurists apply each of these
questions to the foundling context as well, considering abandoned children as analogous
to abandoned property. As a result, one of the central questions jurists sought to answer
was whether a foundling can be treated like a slave or if they should be considered a free
person, an issue that again takes jurists into the implications of ethical considerations

underlying a duty to rescue.”

2 The question of whether the foundling is free or not is usually connected to whether anyone has
patronage (wal@) over him and, if so, who is entitled to be the foundling’s patron. The determination
often comes with associated responsibilities including financially supporting the child, etc. Ulrike Mitter,
“Origin and Development of the Islamic Patronate,” in Patronate and Patronage in Early and Classical Islam,
eds. Monique Bernards & John Nawas (Leiden: Brill, 2005), 94.
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Definitions and Classifications

Most jurists define a foundling (lagit) as a “young, abandoned child” who is
subsequently found.”* In addition to the linguistic meaning, Kasani says the term has a
customary meaning as the name given to a “lost child” (al-tifl al-mafqid).”*® Ghazali has a
definition similar to most other jurists, but includes the requirement that the lost child
must have “no guardian.”** Nawawi also includes the absence of guardianship as part of
his definition.”” He notes that there are a few different words for a “lost and abandoned
child” (al-sabi al-mulga al-da’i‘): laqit, malgut or manbidh.*® Jurists also offer opinions on
the exact age for a foundling to be considered a lost child as opposed to an adult. For
instance, Ibn Rushd notes that in terms of age, a lagit is a “minor child, who has not
attained puberty.””*” Nawawi excludes from the definition any child who has attained

puberty (baligh), arguing that they are not in need of assistance in their upbringing.’®

** Ibn Hazm, al-Muhalld, vol. 8, ed. M. Munir al-Dimashqi (Cairo: Idarat al-Taba‘at al-Munirat, 1928-34),
274; Tbn Qudama, al-Kafi, vol. 3, 465; Ghazali, al-Wasit, vol. 4, 303 & 306; Nawawi, Rawdat al-Talibin, vol. 4,
484.
°% Kasani, Bada'i al-sand’i, vol. 6, 197,
¢ Ghazali, al-Wasit, vol. 4, 303 & 306. This was Shafi‘’s opinion as well, though he presumes a t of who
qualifies as a foundling. See, Shafi‘, al-Umm, vol. 4, 73.
¥ Nawawi, Rawdat, vol. 4, 484.
% Nawawi, Rawdat, vol. 4, 483.
*? Tbn Rushd, Bidayat, vol. 2, 372.
% Nawawi, Rawdat, vol. 4, 484.
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The issue of how a child actually becomes abandoned is not discussed by most
jurists. The one exception is Mawardi who begins his discussion on foundlings by
mentioning three scenarios leading to a child’s abandonment. First, is the case of a child
whose parent passes away and it has no other guardian. Second, is a child whose mother
concludes that she is too weak to care for the child (tad‘af ‘an al-giyam bihi) and so

951

abandons him.”' And finally, he mentions the child who is conceived out of an illicit

sexual relationship (fahisha) and subsequently abandoned by his mother, who fears being
dishonored.”

To fully appreciate the discussion on foundlings, it is important to expand on the
underlying definitions and framework, namely “abandoned property,” or lugta. Ibn
Rushd notes that broadly speaking lugta is the “property of any Muslim that is exposed
to loss” regardless of whether it is lost in an inhabited area or a “desolate area.”’ He
cites three types of found property, based on Anas b. Malik’s categorization, as

understood by his followers. The first type of property is the kind that would be

! Mawardi, al-Hawi al-kabir, vol. 8, 34.
%2 Mawardi, al-Hawl al-kabir, vol. 8, 34. Interestingly, each scenario Mawardi highlights presumes the
absence of the father and places the onus for abandonment on the mother. This discussion of causation
does arise with other jurists as well. Many Hanafls, for instance, “define a foundling as a living child who
has been abandoned by its parents out of fear of destitution or to avoid an accusation of fornication.” See,
Sujimon, “Foundling,” 358.
%3 Tbn Rushd, Bidayat, vol. 2, 369.
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squandered if left unclaimed. The second, is a type of property that is not yet in
someone’s possession, but may be destroyed if it isn’t secured. The final type of property

t 954

is the kind where there is no fear of it being lost.”* Jurists create analogs to these types

of properties when discussing foundlings.

Free or Slave?

As mentioned earlier, one of the most important questions that arises in this
context is what status to give foundlings since their origins are unknown.”” Essentially,
how far should the analogy to property extend? Should a foundling be considered “free”
for legal purposes or can they be classified as a slave? This determination is important
since it alters the nature of the finder’s guardianship. If the child can be considered a
slave then the finder can assert ownership rights, which allow him to derive economic
benefit from the child. The child’s status is also crucial in determining whether property

law applies (since slaves were property) or another set of legal rules. In addition to these

*Ibn Rushd, Bidayat, vol. 2, 372.
%5 This is not a discussion unique to Islam, but present within the larger discourse around slavery. In
Roman civil law, later adopted into British and American law, the concept of partus sequitur ventrem (“that
which is brought forth follows the womb”) dictated the child’s status. This only applied to cases extra
matrimonium, but if the child was conceived in matrimonio then “its condition dates from its conception.”
George Leapingwell, A Manual of the Roman Civil Law: Arranged After the Analysis of Dr. Hallifax (Cambridge:
Deighton, Bell and Co., 1859), 39.
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practical considerations, the determination of a child’s status also carried obvious ethical
implications about how unknown human beings should be classified. Simply put, taking
custody of any foundling means incurring a potentially significant cost, which a “slave”
foundling could recompense through forced servitude, but not a “free” foundling.

In general, jurists respond to this question by following the presumption (asl)
held by Shafi‘i that foundlings are “free by default” because freedom is the original state

¢ Ibn Qudama classifies foundlings as free based on a narration from

of human beings.
‘Umar where Sunayn Abi Jamila said: “I found a foundling, so I brought him to ‘Umar
who said: “Go away, he is free and upon you is his guardianship and for us are his financial
expenses.””’ Kasani also says it is vital to know whether the child is free or a slave and
what his lineage is. He suggests that the child is free by default and subject to laws
specific to free people until evidence to the contrary appears.”® Shirazi takes it one step

further, requiring no investigation into the child’s status and simply presuming that he

is free when he is found.” Ibn Hazm expands on the notion that the original state of

%56 Shafi, al-Umm, vol. 4, 73. See also, Muzani, Mukhtasar, 185. In fact, this opinion was adopted by the
majority of other jurists as well. See, Burhan al-Din al-Marghinani, al-Hidaya sharh badaya al-mubtadi, vol.
4, ed. Na‘im Ashraf Nir Ahmad (Karachi: Idarat al-Quran wa-‘ulim al-Islamiyya, 1996), 362; Ibn Qudama,
al-Kaft, vol. 3, 465; Kasani, Bada'i al-sand’i, vol. 6, 197; Sujimon, “Foundling,” 361 (“the majority of Muslim
scholars...declare that man is born free.”).
*7 Ibn Qudama, al-Kafi, vol. 3, 465.
%8 Kasani, Bada'i al-sand’i, vol. 6, 198.
9 Shirazi, al-Muhadhdhab vol. 2, 312.
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human beings is freedom, noting that the reason a foundling (lagit) is free, without any
other authority over them, is because everyone is a child of Adam and Eve, the “original”
humans.”® Both Adam and Eve were free and legally children of free people acquire their
parents’ status without exception. The only possible exception, Ibn Hazm concedes,
might arise out of a specific text from the Qur’an or Sunna rejecting the default “free”
state, but he contends no such text exists regarding foundlings.”'An outlier opinion was
held by jurists like Abt al-Husayn al-Qudiri (d. 428/1037), who permitted a finder to hire
out the services of the foundling.’” Burhan al-Din Marghinani (d. 593/1197) rejects this
opinion and argues that the only circumstance in which a child may be put to work in
this manner is as an apprentice with the express purpose of helping the child develop

the ability to “stand on his own two feet.”**

Conditions for the Finder
Jurists also consider the qualities necessary in the person who discovers the

child, the “finder” (multagit), and acquires the duty to rescue. The pre-modern literature

°% Ibn Hazm, Muhalld, vol. 8, 274; see also, Kasani, Bada’i al-sand’i, vol. 6, 197.
°¢! Ibn Hazm, Muhallg, vol. 8, 274.
% Quduri, Mukhtasar, 134.
%% Marghinani, al-Hiddya, vol. 4, 366. The basic idea is that the finder does not have the authority to
“destroy his (foundling’s) benefits,” thus functioning more as an “uncle” than a “mother.” Ibid.
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includes some debate over who precisely carries the burden of guardianship over the
child. Some argue that guardianship belongs to the finder while others suggest it resides
with the community collectively.”* In cases where the finder is judicially granted
guardianship, jurists are primarily interested in certain criteria being met, which are
necessary for custodianship over property in general. Hence, as a bare minimum the
finder must be “free,” not a slave, “trustworthy” and “sane.””* Muzani also mentions the
requirement that a finder be trustworthy (thiga).”*® If the finder is discovered to be
untrustworthy then Muzani places the child in the care of the state, a point we will return
to later. In a similar vein, Nawawi also raises the issue of impartiality (‘adala) in the
context of a discussion on the elements of Islamic custodianship (arkan al-iltigat al-shar).
Like Ghazali, Nawawi requires that the finder certify his uprightness through testimony
(under oath) prior to assuming responsibility for the child.’”

It should be noted that jurists did not necessarily conceive of these qualities as
absolute pre-requisites, but preferences in cases where more than one finder existed. For

instance, Shafi‘i reportedly preferred that a finder be a free person, but does not preclude

°* Tbn Rushd, Bidayat, vol. 2, 374.
°% Tbn Rushd, Bidayat, vol. 2, 374; Marghinani, al-Hidaya, vol. 4, 364-65; Nawawli, Rawdat al-Talibin, vol. 4,
485.
%% Muzani, Mukhtasar, 185.
7 Nawawi, Rawdat al-Talibin, vol. 4, 484.
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a slave from ever acquiring guardianship over a foundling.””® Similarly, he also preferred
that finders be town dwellers, living a “settled” life, as opposed to nomads.”® Other
jurists tend to prefer the finder be a free person, but explicitly allow a slave, or a slave in
the process of manumission, to take custody of a foundling with permission from their
master.”” For his part, Nawawi mentions four characteristics it is preferable the finder
have. First, he gives preference to someone who is wealthy over someone who is poor,
even though he recognizes that other jurists hold them equal. However, he withholds
this preference in cases where doubts exist regarding the finder’s supposed wealth.””
Second, Nawawi preferences city/town dwellers over both nomads and rural
inhabitants.”” His reasoning seems to rest primarily on the fact that it is more likely that
the abandoned child is from a densely populated town as opposed to its outskirts and he
is apprehensive about moving the child away from familiar territory.”” Third, Nawawi
favors a person whose fairness has been proven over time (man zaharat ‘adalatuhu bi l-

ikhtibar).””* Finally, like other jurists, he states a preference for someone who is free as

°% Muzani, Mukhtasar, 185.
°% Muzani, Mukhtasar, 185.
70 Qarafi, Dhakhira, vol. 9, 131.
7! Nawawi, Rawdat al-Talibin, vol. 4, 486.
°72 Nawawi, Rawdat al-Talibin, vol. 4, 486.
°7* Nawawi, Rawdat al-Talibin, vol. 4, 488-89.
°7* Nawawi, Rawdat al-Talibin, vol. 4, 486.
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°”> Overall, when considering qualities for a finder most jurists seem

opposed to a slave.
to center their considerations on what they consider the child’s long-term interests.
They are especially concerned with factors that will bring greater stability to the child’s
upbringing.

Most jurists also distinguish between finders on the basis of their religious
affiliation. In general, they do not permit a non-Muslim to assume caretaking duties over
a Muslim foundling, but exercise more flexibility when it comes to Muslims caring for

¢ Of course, the key issue is determining the religion of a child

non-Muslim children.
about whom nothing is known. This issue is instructive for a number of reasons. First, in
the easy rescue scenario no inquiry was made into the religion of the individual
drowning. This is indicative of the supremacy jurists give to the preservation of life, such
that in the easy rescue scenario we see Islamic legal duties that are owed to all human
beings: the moral community is expanded.

Second, the duty to foundlings puts forward a more advanced question than that

raised with drowning: in a less urgent situation, what duties does a Muslim owe to a

vulnerable individual who is not Muslim? Are Muslims absolved of the duty to “rescue”

°7> Nawawi, Rawdat al-Talibin, vol. 4, 486.
°7¢ Muzani, Mukhtasar, 185; Marghinani, al-Hiddya, vol. 4, 363-64.
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a child if it is determined that he is a non-Muslim? Third, if they are absolved from this
duty, is the reason simply because Muslims do not owe any duties to non-Muslims or is
the sanctity of religion being considered alongside the sanctity of life? It might be argued
that Muslim jurists view religious identity as sacred such that, despite their own faith
convictions, they consider it in the child’s long-term interests to return to a familiar
religious context even if it is non-Muslim. This is no small ethical concession especially
if we consider it within the framework of “enjoining right” and “forbidding wrong.”
Here, despite the fact that jurists would agree that a non-Muslim context is
epistemologically wrong, they obligate returning the child to that context.

In order to determine the foundling’s religion, jurists begin by considering the
demographic makeup of the area where he is discovered. According to Muzani, Shafi‘i
said it was permissible for a child found in a city inhabited almost exclusively by non-
Muslims to be taken in by a non-Muslim. In that circumstance, the child is considered
non-Muslim until he comes of age, at which point he can choose Islam.”” Similarly,
Shirazi argues that if a child is found in a Muslim country among Muslims or in a Muslim

locality captured by non-Muslims then he should be considered a Muslim. However, if he

°77 Muzani, Mukhtasar, 185. For instance, in the caretaking of a non-Muslim, they favor a Muslim over a
dhimmi. See, Nawawi, Rawdat al-Talibin, vol. 4, 486.
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is found in a locality where there are no Muslims then he should be considered a non-

’® While other jurists focus exclusively on the demographics of an area’s

Muslim.
inhabitants, Ibn Qudama also includes an assessment of who holds political power
locally. Hence, he considers the default religion of any foundling to be Islam as long as
they are found in territory under Muslim political control. The only exception to this
scenario would be a case in which, despite the presence of a Muslim ruler, the inhabitants
of a particular locality were exclusively non-Muslim; in this case, the foundling should
be treated as a non-Muslim.

For territories under the control of non-Muslims, but where Muslims also reside,
Ibn Qudama notes that two opinions exist. One opinion holds that the foundling should
be treated as non-Muslim because the territory is under the political control of non-
Muslims. The second opinion advocates for the child being considered a Muslim because,
all things equal, a preference should be given to Islam.”” In some respects this second
opinion betrays the widely-held Islamic theological position that, in their primordial

state, human beings all begin as “muslims”; their innate religious disposition is Islam and

only after birth do religious labels attach. Hence, preferring Islam for the foundling is

78 Shirazi, Tanbih, 90-91.
°7? Tbn Qudama, al-Kafi, vol. 3, 465.
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simply restoring the child to his original state before it was disrupted by the
circumstances of his birth. Furthermore, these two juristic opinions also offer insight
into how jurists weigh political power in their decisions about the best interests of the
foundling. In the situation that Ibn Qudama describes, non-Muslims control political
authority, but presumably Muslims have some level of social dominance. Hence, the
question arises as to what is in the best interests of the child: being a part of a community
that is politically dominant or one that is social dominant? Some jurists see the social
dominance to be powerful enough to overcome the influence of non-Muslim political
rule, while others, possibly taking a more pragmatic approach, defer to political power

as a controlling factor.

Obligation of Care

With regard to why taking custody of a foundling is a kifaya-duty, jurists offer two
levels of argumentation: one level involves the practicalities of policy and the other more
abstract moral questions. These moral questions in the context of foundlings share
similarities with the underlying concerns when discussing easy rescue. My classification
of caring for foundlings as a duty to rescue arises out of the fact that in both cases—easy

rescue and foundlings—the central preoccupation of jurists is preventing the death of a
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vulnerable individual. Hence, when discussing the foundling-duty Ghazali argues that it
is kifaya for two reasons: to encourage cooperation in good works and save children from
“demise.””™ Shirazi has a more expansive idea based on Q 5/al-Ma’idahh:32, which states
that “whoever saves a life it is as if they have saved all of humanity.” He notes that
rescuing someone from harm is obligatory, just like feeding a starving person, because
in both cases there is the potential for a person’s demise.”®" Likewise, Marghinani says
that taking care of a foundling becomes obligatory if one thinks that the child will perish
(wa-in ghalaba ‘ala zannihi daya‘uhu fa-wajib).”>

Building on the idea of saving lives, other jurists offer a more direct connection
between caring for a foundling and the easy rescue of someone drowning. Ibn Qudama
and Mawardi say the foundling-duty is kifdya because it saves a human being from
perishing (li-annahu inja‘ adamimin al-halak) in the same fashion that rescuing a drowning
person would (ka-takhlis al-gharig).’® Qarafi offers the same analogy but speaks of it in

more inflated terms arguing that this is “classified as a principle of preserving life” and

8 Ghazali, al-Wasit, vol. 4, 303. Also see v. 4, 306.
81 Shirazi, Muhadhdhab vol. 2, 312. The verse Q 5/al-M#@’idahh:32 reads “On account of [his deed], We
decreed to the Children of Israel that if anyone kills a person- unless in retribution for murder or
spreading corruption in the land- it is as if he kills all mankind, while if any saves a life it is as if he saves
the lives of all mankind. Our messengers came to them with clear signs, but many of them continued to
commit excesses in the land.”
%2 Marghinani, al-Hiddya, vol. 4, 361.
° Tbn Qudama, al-Kafi, vol. 3, 465; Mawardi, al-Hawi al-kabir, vol. 8, 34.
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about which “every community and revealed book agree.””* In other words, he is making
auniversalist argument that is only tangentially connected to Islamic scripture and even
then not unique. Furthermore, as in the case of rescuing a drowning person, the

foundling-duty is not removed until the threat of destruction subsides.’®

Jurists go to
significant lengths to analogize the foundling to a drowning person, as well as emphasize
the fact that this duty is owed to humans in general. Thus, even though there might be
discussion on whether it would be more appropriate for a Muslim or a non-Muslim to
care for a foundling of unknown religion, there is no debate over the fact that the
foundling must be cared for by someone. Similar to the case of drowning, jurists
construct the foundling-duty as one that Muslims owe to all human beings, not just their
co-religionists.

As with other kifaya-duties, jurists also discuss the point when the foundling-duty
is triggered and proximity plays an important role. For some jurists, such as Mawardji,

simple “knowledge” of a child’s status as a foundling is enough to trigger for the creatin

of a duty to rescue the child and take responsibility for their upbringing.”® Presumably,

84 Qarafi, Dhakhira, vol. 9, 131.
%85 Qarafi, Dhakhira, vol. 9, 131.
%8¢ Mawardi, al-Hawi al-kabir, vol. 8, 34. This is also the opinion of other jurists. See, Shirazi, al-Tanbih, 90-
91.
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if one has sole knowledge of the foundling then, like other kifaya-duties with only one
possible performer, the duty is ‘ayn until more potential caretakers arrive. Ibn Hazm
requires some physical proximity, making it “obligatory” (fard) on anyone who “comes
across” a foundling to take them in; he also requires their custodianship come with a
firm commitment to the child’s preservation.’

Like others, Ibn Hazm bases this on the scriptural imperative to work together
for righteous ends, but more importantly on the previously mentioned verse Q 5/al-
Ma’idahh: 32. Ibn Hazm notes that “there is no sin greater than the sin of one who wastes
a young sinless Muslim by allowing him to die of hunger or cold or to be eaten by dogs”
(la ithm a‘zam min ithm man ada‘a nasama mawlida ‘ala al-islam saghira la dhanb laha hata
tamiit jaw‘an wa-bardan aw ta’kuluhu al-kilab).”* No other jurist speaks of failing to perform
the duty with such severity, elevating it to a major sin. In fact, Ibn Hazm goes even
further, implying that a severe penalty should be instituted on anyone that willfully
neglects a foundling. He argues that anyone who allows a life to waste away due to

neglect will be “guilty of intentional murder” (huwa qatil nafs ‘amdan bi-la shakkin),

7 Ibn Hazm, Muhallg, vol. 8, 274.
%8 Tbn Hazm, Muhalla, vol. 8, 273-274. One interesting thing to note regarding Ibn Hazm’s discussion on
the obligation to care here: he does not specify what type of obligation exists. One can assume that the
obligation is at least individualized to the person who “comes across” the abandoned child, but there is
no indication whether it would function as a kifdya duty otherwise.
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essentially advocating for nonperformance of the foundling-duty to be punished with
death.” By analogizing failure to perform the foundling-duty with intentional murder,
Ibn Hazm is instituting the harshest penalty in Islamic criminal law for not performing a
rescue that you were capable of performing. He supports his position by quoting a
Prophetic hadith that put things starkly: “whoever is not merciful with people, God will
not be merciful with them” (man la yarham al-nas la yarhamu Allah).”*® Tbn Hazm'’s position
here is particularly important because jurists rarely, if ever, connect nonperformance of
a kifaya-duty to criminal sanction.” Furthermore, I have found no other instance in the
duty to rescue context where any link is made between nonperformance and criminality,
even if there is a penalty. This suggests that jurists are likely using these duties to rescue
as a space for moral speculation without fully considering practical enforcement or
deterring nonperformance. Even Ibn Hazm’s rare expression of criminal sanction for not
performing the duty is less related to enforcement as it is to his registering the

seriousness of the ethical failure.

° Ibn Hazm, Muhallg, vol. 8, 274.
% Tbn Hazm, Muhalla, vol. 8, 274. It should be noted that for certain Hanafi jurists, even the abandonment
of a child “for whatever reason” is sinful and worthy of punishment such that they require the sultan
apply a discretionary penalty (ta‘zir). Sujimon, “Foundling,” 359; See also, Sarakhsi, Mabsiit, vol. 10, 209.
! There is another instance where Nawawi mentions a situation where the community insists on
rejecting a ruler’s command that they provide for a foundling. In that scenario, Nawawi states that they
should receive capital punishment (wa-in imtana‘a athimii kulluhum wa-talabahum al-imam fa-in asarri
qgatiluhum). Nawawi, Rawdat, vol. 4, 492,

362



Jurists also discuss whether the foundling-duty can be abandoned after someone
begins to undertake it. Generally, the kifaya doctrine operates under the rule that once
performance of a kifaya-duty has been initiated it must be continued until completion.
The kifaya-doctrine has standard exceptions for situations where an individual loses the
capacity to perform and these exceptions apply to the foundling-duty as well. In general,
many jurists, particularly the Hanafis, require that once a foundling is discovered,
rescued and taken into custody they not be returned to where they were found: doing so
constitutes “nonperformance of the duty.””” However, others allow someone to forgo
the duty on the basis of a broad exception relating to their personal abilities. For
instance, consistent with Ghazali’s opinion, Nawawi notes that the child may be returned
if the finder lacks the capacity to raise a child.”” Qarafi offers another situation where
performance might be suspended: a conflict with the finder’s initial intention. He
envisions two scenarios: either the person intended to perform the duty by taking the
child into his home or the person intended only to bring the child to the attention of
political authorities. In the first case, Qarafi considers it impermissible to reject a child

after having taken custody with the intention of raising the child. Alternatively, he notes

%% Sujimon, “Foundling,” 359.
°% Nawawi, Rawdat al-Talibin, vol. 4, 484.
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that if the child is taken simply with the intention of notifying the state (imam) of its
existence then it is permissible subsequently to return the child to the location where it
was found.” This view is shared by other jurists who believe the finder’s duty is simply
to “bring the child to the political authorities” and it is then for the authorities to
“identify an appropriate person to care for the foundling.”**

Jurists again seem to be staking out an ethical position here. First, while not
stated explicitly, one might speculate that jurists understood the potential psychological
trauma that would be inflicted on a child who was returned after having been found. In
some respects, one could conceive of it like throwing a person back into the river who
you had just rescued from drowning. Not only would this be nonperformance of the duty,
but the finder would now become a cause of the foundling’s condition. Second, jurists
only contemplate two scenarios of either intending to take the child into custody or of
bringing the child’s existence to the attention of the state. Neither scenario contemplates
an option of the child being neglected or left uncared for. Hence, even where returning

the child is considered a possibility it is only as long as some other caretaker assumes

responsibility for the child. To return them to where they were found without an

94 Qarafi, Dhakhira, vol. 9, 131.
%% Sujimon, “Foundling,” 379.
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alternative caretaker would mean again subjecting them to potential demise since there

is no guarantee of rediscovery.

Shared Responsibility: The State and Community as Caretakers

Building on the last point, a peculiar aspect of the foundling duty is the
availability of another entity for the duty’s performance: the state. Ordinarily, kifaya-
duties involve a shared responsibility between individuals and the community, where
individuals perform in order to satisfy the collective duty imposed on their community
of residence. However, for some duties, there is also a role for the state, primarily in
providing oversight over the sufficiency of performance. For instance, specifically in the
context of jihad, the state may provide guidelines as to how the duty is satisfied, such as,
determining the number of performers necessary to complete the duty, whether
performance must occur immediately or can be delayed, and how the duty should be
performed. Yet, despite having a regulatory role, jurists do not contemplate the state’s
responsibility including actual performance of duties.

However, for the foundling-duty, the state’s responsibility to perform expands in
significant ways, essentially functioning in parallel to the community’s role. Jurists

contemplate circumstances in which the state must assume a direct role in caring for
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abandoned children. In essence, the state functions as a guarantor for the finder’s
performance of the duty and, by extension, their ethical shortcomings. Where the
finder’s inability to perform is to the degree that the child’s interests are comparatively
better met by the state, the state’s responsibility is triggered. Specifically, jurists argue
that when a foundling has no guardian, the sultan must be regarded as its “legitimate
guardian” in his role as the Muslim community’s representative and the one conferring
the rights owed to them.”

Hence, in considering a child’s welfare and best interests, jurists will shift the
foundling-duty from the community (specifically, individuals within it) to the state; the
state must then assume primary responsibility for the child. However, the state’s duties
are different than those of an individual guardian in the same situation. The state has a
duty to provide for the child’s upbringing and wet nursing, but is not required to provide
an inheritance or arrange for the child to be married.”” For instance, one scenario jurists
discuss is where the moral character of a finder is called into question. Muzani focuses
specifically on trustworthiness as a character trait which, if absent in the finder, triggers

a more active role for the state in performance of the duty. If the finder is trustworthy

%% Sujimon, “Foundling,” 379.
%7 Qarafi, Dhakhira, vol. 9, 131.
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then Muzani requires no further inquiry: the finder possesses exclusive responsibility
for the child.”® However, where the finder is deemed untrustworthy, the child
automatically becomes a ward of the state and is the “ruler’s responsibility.”*”
Furthermore, jurists are interested in more than just the trustworthiness of the
finder. They also examine trustworthiness as it pertains to the inhabitants and local
political authority where the finder lives. Local dynamics are able to affect how jurists
conceive of the nature of the duty and where the burden for it lies. If a territory is
inhabited by “trustworthy” people and ruled by a “just” political authority, then the
analysis is straightforward: the finder can take custody of the foundling. In these cases,
the only matter that requires additional attention is whether public notification of this
custodianship is necessary or not.* In other situations, where a ruler may be unjust or

residents untrustworthy, jurists are concerned primarily with whatever option is most

likely to insure the “found property’s safekeeping,” which, in this case, is the child

%% Muzani, Mukhtasar, 185. He notes that the finder must provide formal testimony that the child he
found is abandoned and account for all the child’s property (bimd wajada lahu). He is required to
personally spend on the child at a level that would be appropriate based on custom (ya’maruhu bi-l-infdq
minhu ‘alayhi bi--ma‘rif). Any property belonging to the foundling that the finder utilizes on himself,
without the ruler’s permission, will be considered a debt and the finder will bear responsibility for it.
Ibid.
% Muzani, Mukhtasar, 185.
19 Ibn Rushd, Biddyat, vol. 2, 368.
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itself."" Another connected consideration is the issue of child enslavement. In short,
jurists like Qarafi require a foundling to be placed under state guardianship when the
trustworthiness of the finder is questionable and a risk exists that the finder might make
the child a slave.

It is noteworthy that not only are jurists placing the child’s well-being at the
center of their analysis, but part of this analysis also involves assessing the fitness of the
finder through broad moral traits like trustworthiness. Their assessment recognizes that
a “rescue” occurring in the context of foundlings is perpetual as compared to someone
drowning. In the latter, the rescuer’s duty ceases after the person is pulled out of the
water: their moral act is simply in performing the rescue. However, for foundlings the
rescue persists beyond the initial discovery and jurists raise the moral fitness of the
finder as part of the ethical obligation associated with caring, providing for and bringing
up a child. Furthermore, they charge the state with serving as a guarantor of the child’s
upbringing, intervening should the finder not meet the standard of ethical fitness.

In addition to adjusting the foundling-duty on the basis of the finder’s character,
or lack thereof, jurists are also cognizant of the practical considerations behind the

obligation and reassign the duty based upon the financial support the individual, and by

1% Ibn Rushd, Biddyat, vol. 2, 368.
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extension the community, can provide the child. A variety of different financial
arrangements are contemplated, including both grants and loans, in order to support the
foundling. These arrangements generally involve three potential sources of wealth: the
finder’s existing fortune, the assets that accompanied the foundling when he was
discovered and the state’s public treasury. As a baseline, many jurists, like Ibn Rushd,
adhere to the opinion that “wealth is not a required condition for custodianship.” ***
However, this position probably operates on the assumption that the state will serve as
a guarantor to allow finances not to be a limitation. It is also an indication that the ethical
concerns over character traits is a more pressing matter for jurists than financial
capacity.

For many Hanafi jurists this assumption is explicitly stated in their position: “if
the foundling has no money or property, the public treasury (bayt al-mal) is responsible
for its maintenance and upbringing.”**” Kasani echoes this view, suggesting that as a

final resort, when other options have been exhausted, the public treasury is required to

care for the foundling." Similarly, Marghinani requires the foundling be “provided for

1% Ibn Rushd, Biddyat, vol. 2, 374.
19 Sujimon, “Foundling,” 363. Interestingly, Mawardi notes that in cases where the treasury lacks funds
to support public interest and amenities then there is an obligation that exists on the Muslim community
to provide it as a kifaya-duty. Mawardi, Ahkam, 279.
1004 K asani, Bada'i¢ al-sana’i¢, vol. 6, 199.
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from the public treasury” (nafagatuhu fi bayt al-mal) in situations of “need,” an opinion he
bases on rulings by both ‘Umar and Ali."" He assigns responsibility to the public
treasury because the foundling is a Muslim “unable to earn,” lacking both wealth and the
support structure of close relatives. In fact, from a legal standpoint, Marghinani
analogizes the foundling to a physically disabled person who automatically becomes a
ward of the state by virtue of being handicapped.”” In other words, he considers
abandonment as a type of disability. Furthermore, Marghinani makes the treasury liable
for any compensation arising out of the foundling’s civil or criminal offences."”’

This position is not exclusive to the Hanafis though. For instance, Muzani notes
that in situations where the finder possesses all other pre-requisites for custodianship
except adequate finances, the ruler is obligated to utilize the state’s wealth to provide
for the foundling (fa-in lam yijad lahu mal wajaba ‘ala al-hakim an yunfiq ‘alayhi min mal
Allah).”**”® He contemplates a kifaya-duty that is shared by the state and the community. In

other words, if an adequate custodian is not present within the community, the state

19 Marghinani, Hiddya, vol. 4, 361.
1% Marghinani, Hiddya, vol. 4, 362.
197 Marghinani, Hiddya, vol. 4, 362. While it is not especially significant to the discussion here, it would be
worth exploring how Marghinani would consider a foundling who is non-Muslim. Does the state assume
the same responsibilities for this child as for a Muslim child? Would a non-Muslim child also be entitled
to support from the public treasury?
10% Muzani, Mukhtasar al-Muzani, 185.
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must partner with the community to meet the burden of the obligation.

Bearing the above in mind, Kasani relates an important point that other jurists
raise as well: there is no recourse to the public treasury if a foundling’s upkeep can be
funded from the child’s own property.'” In fact, a considerable portion of the legal
discussion around foundlings centers on who has rights to the property in the foundlings
possession when they are discovered. According to both Muzani and Mawardi, Shafi‘i’s
position was that anything found on the child’s riding animal (dabbatihi) or bed (firashihi)
or on his person (‘ala thawbihi) constitutes his property (fa huwa lahu).'** Ibn Hazm says
that whatever you find on his person is his because a young person is capable of owning
property and everything he possesses should be used for his benefit."”" Marghinani
supports this position as well, noting that if wealth is discovered on the foundling’s
person, or attached to an animal he is riding, it belongs to him."*** A finder who spends
the foundling’s wealth for his upkeep must do so in line with a judge’s guidelines. The
authority to spend this money resides with the judge (li-l-gadi wilayat sarf), but a

foundling has the right to spend from his own wealth without the judge’s permission."

1009 K asani, Bada@’i¢ al-sand’i, vol. 6, 199.
1019 See, Muzani, Mukhtasar, 185; Mawardi, al-Hawi al-kabir, vol. 8, 34.
1011 See, Tbn Hazm, Muhalld, vol. 8, 276.
1912 See, Marghinani, al-Hidaya, vol. 4, 365.
198 See, Marghinani, al-Hidaya, vol. 4, 365.
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Marghinani also gives the finder, in his position as guardian, the authority to utilize a
foundling’s wealth to purchase items necessary for the foundling’s well-being (la budda
lahu minhu), such as food and clothing.'"

While the above discussion relates to financial arrangements obligating the state
to provide grants for the maintenance of a foundling, jurists also discuss how the duty
might be satisfied in other scenarios. Specifically, they recognize that the state may not
always have discretionary funds in the public treasury to satisfy its role in the foundling-
duty. Nawawi suggests that in these cases the community must reassume the burden of
the foundling exclusively, as a kifaya-duty, without the state as a guarantor: under no
circumstances can either party let the child perish. As part of its duty, the state must
take a more active role managing the foundling’s affairs. For instance, the ruler is
required to gather the town’s wealthy individuals and divide responsibility for the child’s
maintenance between them (qassamta ‘alayhim nafagatahu) and the state (ja‘ala nafsahu
minhum).'*"

In addition, similar to Ibn Hazm’s outlier position instituting punishment for

failure to perform the foundling-duty, Nawawi penalizes a community that refuses to

1914 See, Marghinani, al-Hidaya, vol. 4, 365.
1915 Nawawi, Rawdat, vol. 4, 491.
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provide state-mandated support for a foundling. To begin with, he reiterates the
standard position that every person in that town will have committed a sin due to the
nonperformance of a kifaya-duty. More importantly, Nawawi says that if the community
insists (asarrii) on maintaining their position of nonperformance after an order from the
ruler (talabahum al-imam), then lethal force can be used to compel their compliance
(gatalahum)."*® If the situation reaches an impasse (‘inda al-ta‘adhdhur), he requires taking
a loan, with a fixed return, from the public treasury on behalf of the foundling. The
difference between the grant, as opposed to the loan, is that no repayment to the public
treasury is required in the case of the former.'*"

The loan arrangement is contemplated by many jurists as an acceptable
alternative to the grant. In general, it comes under consideration in situations where the
state lacks the financial flexibility to provide monetary gifts so must offer monetary debt
instead. Nawawi states that when a foundling has no money, the ruler (imam) can seek a
loan from the public treasury for the child’s upkeep.'”** However, it is not immediately

clear who carries the debt: the finder or the foundling. The interesting aspect of this

arrangement is that while it requires the state to assume responsibility for the

1016 Nawawi, Rawdat, vol. 4, 492.
17 Nawawi, Rawdat, vol. 4, 492.
1018 Nawawi, Rawdat, vol. 4, 491.
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foundling’s financial welfare, it does not impose a requirement to provide this support
without expectation of repayment. In other words, the obligation can exist as both a form
of charity and a transaction loan.

Similarly, jurists also contemplate the finder providing a loan from his own
wealth for the foundling’s upkeep, as opposed to a charitable grant. Kasani states that a
finder is permitted to take care of a foundling with the understanding that he will be
reimbursed from the child’s property. However, he places a condition on this loan: it
must be agreed upon prior to the start of the custodial relationship and by judicial decree
(bi-idhn al-gadi), with the state acting as a proxy for the minor foundling."””’ The finder
cannot retroactively alter the arrangement from a grant to a loan. If no such agreement
existed at the start of the relationship then the finder has waived his right to claim
repayment from the foundling.” In cases where a judge compels the finder to provide
maintenance for the foundling as part of his “sovereign power of compulsion” (wildyat
al-ilzam), the finder is entitled to recover these expenses from the foundling when he

becomes an adult."" A judicial order to provide maintenance is required in order to

191 Kasani, Bad@i¢ al-san@’i, vol. 6, 199. He cites a Prophetic tradition that says “the ruler is a guardian for
one who does not have a guardian” (al-sultan wali man la wali lahu). Ibid.
1020 ¥ asani, Bada@’i¢ al-sand’i, vol. 6, 199.
1921 Sujimon, “Foundling,” 364.
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recover the funds in the future. If the finder provides maintenance without a judge’s
prior consent then it is considered a “charity” (tabarru) and the foundling cannot be
forced to pay it back.'

A succinct summary of the state’s role is recounted by Ibn Qudama in a story
about ‘Umar narrated by Sunayn Aba Jamila where the latter says (emphasis added): “I
found a foundling, so I brought him to ‘Umar who said: “Go away, he is free and upon you
is his guardianship and upon us is his financial expense.”'*” A more detailed summary of
the state’s role in the foundling duty is found in M.S. Sujimon’s discussion of the
predominant view of medieval Hanaf jurists on this matter:

Ultimately, it was the state’s responsibility to provide the foster father with the

means to provide for the child. The state generally seems to have retained the

patronage of the child, although this may not always have been the case. Thus,

the state is normally responsible for the bloodwit of the foundling; and the state,

represented by a gadi, may act as the marriage guardian (wali) of a female

foundling. The state also may inherit from the foundling."***

Ancillary Duties to Rescue
The juristic discourse on the subcategory of duties to rescue within the kifaya

category is dominated by the two duties discussed above: easy rescues and the foundling-

1922 Sujimon, “Foundling,” 365. This was specifically the position of Abii Hanifa.
192 Tbn Qudama, al-Kafi, vol. 3, 465.
192 Sujimon, “Foundling,” 379.
375



duty. However, other acts that jurists classify as kifaya might also be worthy of
consideration as duties to rescue. This is primarily because the ethical considerations
that underlie the duties discussed above also play a role in these other duties, though
often less explicitly. Specifically, the main consideration is the preservation of human
life, often characterized as preventing its demise, and the extent of an individual’s
obligation towards this end. Unlike the widespread coverage given to the foundling-duty
and easy rescue, the juristic discourse on these “ancillary” duties to rescue is more
sporadic: some mention them while others omit them altogether. There seems to be no
broad agreement as to whether these particular duties should constitute obligations and,
thus, they are not a consistent part of the legal discourse. However, these discussions
nonetheless shed further light on the legal thought underlying the development of the
subcategory of duties to rescue. A few examples of these additional duties help illustrate
the changing nature of the kifaya-duty and how the jurists’ moral speculation on ethics

touched other areas of law as well.

Assistance
Among the kifaya-duties that fit more readily into the subcategory of duties to

rescue is a broad duty to “provide assistance” to the needy. Ordinarily, zakat, an ‘ayn-
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obligation, might be considered the appropriate place for these acts of charity, but in the
premodern period zakat functioned as a tax on its Muslim population that allowed the
state to provide them various services, including ensuring their well-being to some
degree. The kifaya-duty to assist the needy exists outside the welfare state and
contemplates the type of responsibility members of the community owe to others in the
community in need of immediate rescue. For example, Ibn Battal obligates feeding the
hungry in one’s community as a kifaya-duty, specifically feeding those individuals
without the means to secure their own meals. In fact, not only does he elevate feeding
the needy to the level of kifaya-duty, he implies that, in certain contexts, the duty may
acquire shades of an ‘ayn-obligation as well. His argument here has parallels to the easy
rescue situation: capacity to intervene, immediacy of need and proximity to the
vulnerable individual.

Ibn Battal argues that it is mandatory for a rescuer to intervene if someone faces
an imminent prospect of death by starvation where two conditions exist. First, the
rescuer must possess the ability to respond to the situation (wa-‘indak ma tujibuhu bi-hi)

and, second, they must be the only person positioned to do so at that time.'*” In this

195 Ibn Battal, Sharh sahih al-Bukhari, vol. 5, ed. AbG Tamim Yasir b. Ibrahim (Riyadh: Maktabat al-Rushd,
n.a.) 210.
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situation, Ibn Battal follows the principle that “preserving his life is obligatory for you”
(al-fard ‘alayka fi ihy@ nafsihi).""* Furthermore, in further alignment with the duties to
rescue, he notes that the obligation will be downgraded to an “exhortation” (nadb) if
immediacy (dariira) is lifted. In fact, in many respects one could easily consider this
simply another example of an easy rescue as opposed to a separate duty to rescue.
There is also mention in the Prophetic tradition of “visiting the sick” and Ibn
Battal notes that opinion was split on this being a duty: some scholars believe it is a
kifaya-duty and others consider it simply encouraged.'®”” The opinion that it was a kifaya-
duty was not uncommon, as Ibn ‘Abd al-Barr reports various other unnamed scholars
also holding it."*”® He notes that Zahiri jurists actually elevate visiting the sick to an ‘ayn-
obligation: a classification opposed by the majority of scholars.'®” The Zahiri position is
based on a hadith that commands every person to engage in seven activities emphasized

by the Prophet; one of them is visiting the sick.'*

1926 Ibn Battal, Sharh sahih al-Bukhari, vol. 5, 210. Ibn Taymiyya also elevates feeding the hungry to the
level of kifaya-duty, but adds clothing the poor as an additional duty as well. Ibn Taymiyya, al-Fatawa al-
Kubra, vol. 4, 617.
1927 Ibn Battal, Sharh sahih al-Bukhari, 211.
19%% Ibn ‘Abd al-Barr, Jami‘at Baydn, vol. 1, 58.
192 Ibn ‘Abd al-Barr, Jami‘at Baydn, vol. 1, 58.
199 Ibn ‘Abd al-Barr, Jami‘at Baydn, vol. 1, 58.
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Hospitality

A less common duty, that is more tangential to the duty to rescue, is mentioned
by Abi Bakr b. al-‘Arabi in a commentary on Q 11/Had:69.'””' He notes the opinion of
Layth b. Sa‘d, which departed from other scholars, that providing hospitality to guests is
obligatory. Layth b. Sa‘d based this view on a Prophetic hadith that stated “whoever
believes in God and the Last Day let him honor his guest, his welcome is for a day and a
night and whatever is more than that is charity (sadaga).”*** In another narration, the
following is added: “It is not licit (halal) for a guest to stay with someone for so long that
they become a burden upon them." Ibn al-‘Arabi notes that “scholars of law” (‘ulama’ al-
figh) did not consider hospitality an obligation but simply a demonstration of “honorable
moral character and the best kind of conduct between creatures, or God’s creatures”
(innama hiya min makarim al-akhlag wa-husn al-mu‘amalah bayna al-khalg)."” For these
jurists, the statement in the hadith is an “exhortation” (nadb) not an obligation since to
“honor one’s guest” is inherently voluntary; there is no honor if you are required to do

it.'* Ibn al-‘Arabi also notes that some people say the obligation has been abrogated; it

191 The verse reads: “To Abraham Our messengers brought good news. They said, ‘Peace.” He answered,
‘Peace,” and without delay he brought in a roasted calf.” The Qur'an, 141.
1932 Ibn al-‘Arabi, Ahkam, vol. 3, 20.
1933 Tbn al-‘Arabi, Ahkam, vol. 3, 20.
134 Ibn al-‘Arabi, Ahkam, vol. 3, 20.
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existed at the beginning of Islam but not anymore (fi sadr al-Islam thumma nusikhan). He
does not give this opinion much weight, classifying it as “weak” (da‘if).'**

Instead, Ibn al-‘Arabi proceeds to discuss another hadith which he uses as the
framework for how the obligation should be understood. The hadith, narrated from Ab
Sa‘id al-Khudri, recounts an incident in which a group of travelers requested hospitality
from a certain tribe. Instead of providing the support, the tribe told the travelers that
any hospitality carried a condition: the travelers had to help the tribe’s ailing chief. The
traveling group agreed to perform a healing incantation over the tribal chief in return
for the community’s hospitality and proceeded to read the fatiha, which seemed to cure
the chief’s ailment.'”® For Ibn al-‘Arabi, the narration’s importance is that when the
travelers, upon their return, informed the Prophet what happened, he did not express
any displeasure at the tribe for failing to be hospitable. If the travelers had a right to

171037

hospitality from the tribe then the Prophet would have “informed them of this.

1935 Tbn al-‘Arabi, Ahkam, vol. 3, 20.
1936 Ibn al-‘Arabi, Ahkam, vol. 3, 21. There seem to be various versions of this narration, but I have been
unable to find the exactly worded narration used by Ibn al-‘Arabi in any of the major collections. For
different versions, see, Sahih Muslim, Chapter 39 (“The Book of Greetings,” kitab al-salam), Section 23
(“The Permissibility of Accepting a Reward for Reciting an Incantation using the Qur’an and
Supplications,” bab jawaz akhdh al-ujrah ‘ald al-rugyah bi-l-Qur’an wa-al-adhkar); Sunan Abi Dawtd, Chapter
29 (“Medicine,” kitab al-tib), Section 19 (“How an incantation is to be used,” bab kayf al-ruga); Sahih al-
Bukhari, Chapter 76 (“Medicine,” kitab al-tib), Section 39 (“Spitting in an Incantation,” bab al-nafth fi al-
ruqyah).
197 Ibn al-‘Arabi, Ahkam, vol. 3, 21.
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Rather, Ibn al-‘Arabi says the hadith shows that “in actuality, hospitality is a collective
duty” (al-diyafa hagigatan fardun ‘ala al-kifaya).'””® That said, he does note that some
scholars qualify this obligation further. They note that hospitality is obligatory (wajiba)
in rural areas (qura) because of the scarcity of food and water for visitors, as opposed to
urban areas (hawadir), where resources are more plentiful (mashhiin). Ibn al-‘Arabi
concludes by noting that if a guest is destitute (‘adim) then the hospitality is
obligatory.'*”

Here again we see strains of the same ethical rationale behind other duties to
rescue with familiar patterns of immediacy, proximity and capacity structuring the
obligation. For instance, the preference for making hospitality an obligation in rural
settings is based on the immediacy of need. Resources are scarce in rural settings and
any traveler passing through them will require support more urgently from whoever
they meet. In the urban setting, support might be more readily available because
resources are more plentiful. Likewise, Ibn al-‘Arabi recognizes the element of

immediacy in a guest who is destitute versus one who just happens to be passing through.

He requires that the destitute guest receive support right away. Furthermore, in all these

1938 Tbn al-‘Arabi, Ahkam, vol. 3, 21.
1939 Ibn al-‘Arabi, Ahkam, vol. 3, 21.
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cases, proximity and capacity is assumed since hospitality is being provided for a guest
from one’s own provisions. Even the automatic requirement that guests receive a few
days of hospitality suggests a reluctance, possibly for ethical reasons, that jurists had in
turning someone away who was seeking shelter and allowing them a few days to restore

their well-being.

Marriage

Like hospitality, it is not immediately clear how marriage might fit into the duties
to rescue. In fact, not all jurists are even convinced that marriage is an obligation: some
consider it merely a permissible act. Those that consider marriage obligatory often
debate whether it should be a kifaya or an ‘ayn-obligation. Other jurists hold that
marriage is a conditional obligation, arguing that there is consensus that “marriage is
obligatory when someone is consumed by an uncontrollable sexual desire for women”
and they are able to meet the financial burden associated with marriage.'* In this
situation, it would be sinful not to marry.

In addition, jurists agree that at least one group consistently held the position

1040 ¥ asani, Bada@’i al-sand’i, vol. 2, 228. Ibn Qudama states that in situations where one lacks self-control,
marriage becomes obligatory according to most scholars. Ibn Qudama, al-Mughni, vol. 9, 341.
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that marriage is required: the Z3hiris."” In fact, Kasani claims that their opinion was not
only that marriage was obligatory, but that it was an ‘ayn-obligation “similar to fasting
and prayer.”'**” As a result, Zahiris considered unmarried persons sinners if they had the
physical and financial capability to marry."* Its narrated that Dawud b. ‘Alj, the founder
of the Zahiri school, required people to marry at least once in their lifetime (yajib fi al-
umr marratan wahidatan).'*** His opinion was based on the language in Q 4/al-Nisa>: 3: “If
you fear that you will not deal fairly with orphan girls, marry whichever [other] women
seem good to you, two, three, or four. If you fear that you cannot be equitable [to them],
then marry only one, or your slave(s): that is more likely to make you avoid bias”

(emphasis added).'** He reads this verse as containing an imperative command to marry

1% Ibn Rushd, Bidayat, vol. 2, 1; Sarakhsi, Mabsit, vol. 4, 193. The basis of this opinion is what they
consider to be the direct command in both the Qur’an and hadith. Sarakhsi, Mabsiit, vol. 4, 193.
142 K asani, Bada@’i¢ al-sand’i, vol. 2, 228.
1943 Kasani, Bada@’i¢ al-sand’i, vol. 2, 228.
194 Ibn Qudama, al-Mughni, vol. 9, 341.
194> Mawardi, al-Hawi al-kabir, vol. 9, 31. Mawardi responds to Ibn Dawud reading this verse as a command
by arguing that the verse is limited to promoting marriage to women of good character and is not
suggesting a broader obligation. If it was then the obligation would apply in all conditions. Ibid. In
addition, he notes that the later part of the verse presents a choice between marriage and taking a
concubine (milk al-yamin). He suggests that it does not make sense then that marriage is obligatory, but
taking a concubine is not. Furthermore, he notes another verse, Q 4/al-Nisa”: 25, that juxtaposes
marrying a free believer and slave believer. Mawardi points to a segment of the verse which states: “This
is for those of you who fear that you will sin; it is better for you to practice self-restraint.” He argues that
marriage with a slave is recommended for the person who cannot afford to marry a believing woman,
but fears they will commit illicit sexual intercourse (zind). Furthermore, if even that is not possible then
the best course is to exercise self-restraint. Mawardi says that if self-restraint is considered the best
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as opposed to a suggestion: “you may marry.”'** The imperative form for Zahiris always
means you “must” engage in the act and have no option. In fact, Dawud argues that there
was consensus among Muhammad’s Companions on this point because it was the
position held by two of the Muslim community’s earliest luminaries: ‘Umar [b. al-
Khattab] and Mu‘adh [b. al-Jabal].'”” Furthermore, Dawud makes use of a story from
Mu‘adh’s life where, on his deathbed, he reportedly asked to be married so that he
“would not have to meet his Lord as a bachelor (‘azab).”***

Ibn Hazm confirms the Z3hiri view in al-Muhalla, noting that “it is an obligation
for anyone with the ability to copulate to follow one of two paths: find someone to marry
or take a concubine.””” His discussion of the obligation is primarily meant to be

juxtaposed against celibacy, which he views negatively. Specifically, he mentions various

hadith which indicate that the Prophet forbade celibacy and Ibn Hazm contends that this

course in certain circumstances then marriage cannot be obligatory because otherwise self-restraint
would actually be the worst option (shar SP). Mawardy, al-Hawi al-kabir, vol. 9, 31.
1946 T have altered the verse’s translation in the previous sentence, Muhammad Abdul Haleem translates
the imperative command in the verse as “you may marry,” which is not how the Zahiris understood it.
See, The Qur’an, trans. M.A.S. Abdel Haleem, 50.
%7 Mawardi, al-Hawi al-kabir, vol. 9, 31.
1948 Mawardi, al-Hawi al-kabir, vol. 9, 31. Specifically, Mu‘adh’s rationale was apparently that marriage is
indicative of refinement of one’s soul (tahsin al-nafs). Mawardi counters the claim about both Companions
by noting that their advice was either specific to their circumstances or meant to be viewed as something
desirable not obligated. Ibid., 32.
194 ITbn Hazm, Muhalla, vol. 9, 440. As proof to support his opinion, he notes a Prophetic hadith that says
people with the means to marry should marry otherwise they should fast. Ibid.
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opinion was held by most early Muslims (gawl jama‘a min al-salaf).'® Zahiri support for
marriage as an ‘ayn-obligation is premised on explicit textual support from the Qur’an
and Sunna.'®" On this basis, they consider the command to marry to be absolute, unless
there is evidence to the contrary. Furthermore, Kasani notes their use of a legal maxim
to advocate for the marital obligation: “anything necessary for performing an obligation
is itself obligatory” (wa-ma la yutawassal ila al-wajib illa bihi yakin wajiban).'”> The Zahiris
argue that since abstaining from illicit sexual relations (zind) is obligatory (wajib), and
the only way to abstain from illicit sexual relations is through licit sexual relations
(nikah), thus licit sexual relations also become obligatory.'*”

Among the main Sunni legal schools, the Hanafis, unlike the Malikis or Shafi‘T’s

mentioned earlier, were more likely to view marriage as an obligation even though they

disagreed as to the details of the obligation. According to Kasani, they divided into two

1950 Tbn Hazm, Muhalla, vol. 9, 440. He also mentions a hadith attributed to the Prophet’s wife ‘A’isha in
which, responding to a question about celibacy, she cites and provides commentary for Q 13/al-Ra‘ad:38
(“We sent messengers before you and gave them wives and offspring...”) as a prohibition on celibacy.
Ibid.
1051 Kasani, Bad@i¢ al-sand@’i, vol. 2, 228; Sarakhsi, Mabsiit, vol. 4, 193. One hadith the Zahiris use as proof
narrates the Prophet asking ‘Akaf b. Khalid whether he had a wife, to which he responds in the negative.
The Prophet then instructs him to get married because in his current state he was among the “brethren
of the satanic forces” (ikhwan al-shayatin). Ibid.
1932 Kasani, Bad@’i¢ al-sand’i, vol. 2, 228. Sarkahsi uses essentially the same words, but with a slight
difference where fard is substituted for wdjib: wa-ma la yatawasil ila al-fard illd bihi yakin fardan. This
difference is negligible for other schools, but not for Hanafis. Sarakhsi, Mabsit, vol. 4, 193.
1053 Kasani, Bada@’i¢ al-sand’i, vol. 2, 228.
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primary groups: those who think marriage is obligatory and those who do not. The latter
group, which included scholars like Abi al-Hasan al-Karkhi (d. 340/951), said that
marriage should be viewed as either a recommended (mandiib) or a commendable
(mustahabb) act.'”* Sarakhsi claims that the majority of jurists, excluding the ZahirTs,
considered marriage to be a “commendable supererogatory” act (masniin mustahab).'*>
They base this opinion on a hadith in which the Prophet reportedly said “whoever among
you can afford to get married should and whoever cannot should fast because this will
serve as a restraint [on your desires]” (man istata‘ minkum al-ba’ah fa-l-yatazawwaj wa-man
lam yastati® fa-l-yasum fa-inna al-sawm lahu wij@’un)."® Hence, fasting occupies the same
station as marriage. However, fasting, apart from Ramadan, is not obligatory so marriage
cannot be obligatory either since “it is not possible for something that is not obligatory
to be substituted for something that is an obligation” (ghayr al-wajib la yagim magam al-
wajib).1*”

Furthermore, the Hanafis argued that there were Companions of the Prophet who

1054 Kasani, Bada@’i¢ al-sand’i, vol. 2, 228.
193 Sarakhsi, Mabstt, vol. 4, 193. He actually cites an interesting hadith that says that “if you are a
Christian monk then you have the right not to marry, but if you are Muslim then get married.” Sarakhsf,
Mabsiit, vol. 4, 193,
1056 Kasani, Bada@’i¢ al-sand’i, vol. 2, 228.
1957 K asani, Bada@’i¢ al-sand’i, vol. 2, 228.
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never got married and, despite knowing this, the Prophet never admonished them for it,
which indicates that marriage must not have been obligatory.'®® They also note that
when the Prophet or his Companions listed the obligations of faith they never included
marriage in such lists.'® The Hanafis also respond directly to the Zahiri contention that
marriage becomes obligatory based on the legal maxim that “anything necessary for
performing an obligation is itself obligatory.” Sarakhsi argues that marriage is not the
only means of preventing illicit acts that one is obligated to avoid; fasting can just as
easily help one achieve the goal of shielding oneself from illicit sex.'*® Hence, marriage
is not a necessity.

Another group of Hanafis considered marriage an obligation but disagreed as to
the nature of that obligation. The basic distinction they made was between two types of
obligation unique to Hanafi jurisprudence: fard (textual obligation) and wajib (reasoned

obligation).®" These jurists were themselves divided over whether it was a “reasoned

1058 K asani, Bada@’i¢ al-sand’i, vol. 2, 228.
1059 sarakhsi, Mabsit, vol. 4, 193.
1060 sarakhsi, Mabsit, vol. 4, 193.
1961 As noted earlier, the distinction that Hanafis make between fard and wdjib is that they consider fard to
be “all the injunctions that are proven on the basis of a certain source that has no form of doubt to it.”
On the other hand, wajib applies to those acts that are determined to be obligatory through reasoned
deduction. Deen, Islamic Law, 97. As some scholars have noted, Abt Hanifa considered the difference
between these two concepts to be quite significant, relating that it is “like the difference between heaven
and earth.” See, Reinhart, “Fard and Wajib,” 205 fn1.
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collective obligation” (wajib ‘ala sabil al-kifaya) or a “reasoned individual obligation”
(wajib ‘aynan).'® For his part, Kasani does not agree that marriage can be individually
assigned as an obligation because failing to get married does not constitute sinful
behavior. Instead he thinks at most it resembles collective obligations like jihad and
funeral prayers where social responsibility is shared.'* His preference is to consider
marriage as inherently permissible (mubah) and lawful (halal), but not in the realm of
obligation. However, Kasani acknowledges that marriage can also become an obligation,
recommended or favored, depending on its need as a defense against illicit sexual
relations (zing).'**

The Hanbali jurist Ibn Qudama notes a difference of opinion with regard to
whether marriage is an obligation. The most prevalent (mashiir) opinion is that marriage
is not obligatory except for the person who requires it as a defense against their own
proclivities.'” On the other hand, he says that Aba Bakr ‘Abd al-‘Aziz considered

marriage obligatory, regardless of its purpose, on the basis of an opinion by Ibn

1062 K asani, Bada@’i¢ al-sand’i, vol. 2, 228.
198 Kasani, Bad@i¢ al-sand’i, vol. 2, 229. He centers his discussion on reading the “unqualified morphological
patterns denoting obligation on the basis of [their] context” (sighat al-amr al-mutlaqa ‘an al-qarina) as
containing both obligation (fardiyya) and recommendation (nadab).
1064 K asani, Bada@’i¢ al-sand’i, vol. 2, 229.
19 Ibn Qudama, al-Mughni, vol. 9, 340.

388



Hanbal."*® According to Ibn Qudama, Ibn Hanbal considered marriage of paramount
importance to the religion itself, stating that “whoever calls you to not get married is
calling you away from Islam” (man da‘ak ila ghayr al-tazwij fa-qad da‘ak ila ghayr al-Islam)."*’
Ibn Hanbal made the marital obligation conditional on the ability to provide for the
family, noting that financial incapacity is equivalent to physical incapacity (namely,
impotence or ‘jiz) when it comes to marriage.'”” For his own part, Ibn Qudama relates
different ways in which to consider marriage. Like other jurists, he considers an
individual’s particular circumstance as determinative of how marriage should be
categorized. For instance, he makes marriage obligatory for people who genuinely fear
that without it they will engage in illicit behavior (man yukhaf ‘ala nafsihi al-wuqa® fi
mahzir in taraka al-nikah). For others, Ibn Qudama considers marriage only recommended

1069

(mustahib) as a result of lustful feelings (shahwa) that might lead to illicit behavior.

19% Ibn Qudama, al-Mughni, vol. 9, 340. Ibn Qudama relates that ‘Abd al-‘Aziz and Ibn Hanbal consider
marriage obligatory both for the purpose of pleasure as well as safeguarding against falling into illicit
behavior. Ibn Qudama, al-Mughni, vol. 9, 341.
197 Ibn Qudama, al-Mughni, vol. 9, 341. Apparently, Ibn Hanbal said that “if a human being marries then
they complete a divine command.” Ibn Qudama, al-Mughni, vol. 9, 341.
19* Tbn Qudama, al-Mughni, vol. 9, 344. Ibn Hanbal notes: “it is necessary for a man to get married as long
as he has the ability to provide, but if he doesn’t have this ability he should be patient.” Ibn Qudama, al-
Mughni, vol. 9, 344. Ibn Qudama says that the level of financial capacity does not need to be especially
high. Ibn Qudama, al-Mughni, vol. 9, 344.
19 Ibn Qudama, al-Mughni, vol. 9, 341. He says that marriage as a recommended act is the opinion of the
ashab al-r@’y and present in the sayings and acts of the Companions. Ibn Qudama also accounts for
situations where someone has no desire (presumably for women) either because they were born without
it (specifically, “unsexed” or “inin) or had desire but it passed with old age, sickness, etc. For this person,
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Marriage is again preventative here, but not obligatory because the threat of
transgressing remains confined to the point of having evil thoughts as opposed to
engaging in an imminent act.

From a kifaya standpoint, one of the few jurists to raise marriage as a collective
duty is Ibn Taymiyya, who reports that Abi Ya’la al-Saghir and Abt al-Fathi b. Muni
speak of marriage as a kifaya-duty."””’ Ibn Mulflih, a student of Ibn Taymiyya, also reports
that Ibn MunT’s opinion was not simply that marriage was a kifaya-duty, but that “striving
for it takes precedence [over other obligations], similar to jihad” (fa kana al-ishtighal bihi
awld ka-l-jihad)."”* Tbn Taymiyya actually establishes a hierarchy between different
kifaya-duties in relation to marriage. He notes that in certain cases of need, marriage may
take precedence over an ‘ayn-obligation like hajj due to one’s “fear of significant hardship
in the absence of marriage” (khashiyyat al-‘anat bi-tarkihi)."””> Where there is no such fear
regarding the absence of marriage, then even other kifaya-duties, specifically those

involving acts of worship (‘ibadat) such as pursuit of knowledge or jihad, take precedence

Ibn Qudama suggests there are two routes: it is recommended they get married or that they abandon
marriage completely since there are no benefits in it for them. Ibn Qudama, al-Mughni, vol. 9, 343.
197 Ibn Taymiyya, Al-Fatawa al-Kubrd, vol. 5, 450.
197 bn Muflih, Kitab al-furd, vol. 8, 178. He also notes elsewhere the opinion of his “shaykh” (which is a
reference to Ibn Taymiyya) that marrying “previously unmarried women” (al-ayama) is a kifaya. Ibid.,
218; see also, Ibn Taymiyya, Al-Fatawa al-Kubra, vol. 5, 450.
192 Tbn Taymiyya, Al-Fatawa al-Kubra, vol. 5, 449-50.
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over marriage."””

' reports that many of his peers consider marriage to

‘Al2> al-Din al-Samarqand
be a kifaya-duty, but others consider it to be mandiib or mustahabb.'*” Kasani suggests that
there are various opinions regarding marriage and among these is one that considers it
a kifaya-duty, where the obligation can be satisfied by the performance of some in the
“same way as duties relating to jihad or funeral prayers.”'”® Others like, Shirazi and Majd
al-Din b. Taymiyya (d. 653/1255) only consider the walima (wedding reception) to be a
kifaya-duty for the married couple, but not the marriage itself."” In other words, there
is no duty to marry, but if they choose to do so, then a duty attaches requiring a
celebration that functions as a public announcement of the nuptials.'””® For Ibn Rushd,

the juristic debate is a linguistic one centering around the nature of the command in Q

4/al-Nis2’: 3 that says to “marry of the women who seem good to you,” as well as use of

19% Ibn Taymiyya, Al-Fatawa al-Kubrd, vol. 5, 450.
197 There is a discrepancy in how the pdf volumes are ordered for Tuhfat al-Fugaha. It looks like they have
been numbered wrong. The chapter on “purification” appears in volume 2 which is highly irregular.
Need to look at hard copy.
19% Samarqandi, Tuhfat al-Fugaha, vol. 1 (Beirut: Dar al-‘Ilmiyya,1984), 117.
1076 Kasani, Bada@’i‘ al-sand’i, vol. 2, 228.
1977 Shirazi, Tanbih, 109; Majd al-Din b. Taymiyya, al-Muharrar fi al-figh ‘ala madhhab al-imam Ahmad b.
Hanbal, vol. 2, ed. (Riyadh: Maktabat al-Ma‘arif, 1984), 39. Ibn Taymiyya (the grandfather of the arguably
more famous Taqi al-Din) notes that it is preferable to have the walima within a day or so of the nikah.
19 For a brief discussion of the issue of public marriages versus secret marriages, see Susan A. Spectorsky,
“Some Hanbali Views on Secret Marriage,” in Arabic Humanities, Islamic Thought: Essays in Honor of Everett K.
Rowson, ed. Joseph Lowry and Shawkat Toorawa (Leiden: Brill, 2017), 35-42.
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the imperative verb in the hadith.'”” That said, according to some scholars, at least one
type of marriage is universally accepted as being a kifdya-duty: marrying widows
(ayama).'*®

As noted above, many jurists take a position against marriage being obligatory
arguing instead that it is only a permissible act. Ibn Rushd and others argue that the
majority (jumhiir) opinion of all jurists, regardless of school, is that marriage is only
recommended, but not obligated.'®" This was a position held by Malikis, like Qarafi, who
consider marriage permissible (mandiib) depending on the circumstances of the people
wishing to get married.'”® He quotes al-LakhmT’s (d. 478/1085) opinion that there are
four legal divisions to marriage. First, it is a time-bound duty (wajib ghayr muwassa’) for

whoever fears that he will engage in fornication, is unable to take a concubine and cannot

fast.'”® Second, marriage is a flexible duty (wajib muwassa’), with no time limitation, for

19 Ibn Rushd, Bidayat, vol. 2, 1.
19% Ibn Taymiyya, Al-Fatawda al-Kubrd, vol. 5, 452. States that “marrying widows is a consensus kifaya-duty”
(tazwij al-ayama fard kifaya ijmd‘an). This opinion arises from an explicit verse in the Qur’an, 24/al-Nar: 32,
that commands people to “marry single women/widows from amongst yourselves (wa-ankihii al-ayama
minkum).” English translations of the Qur’an will often translate the term ayamd as “single.” See, The
Qur’an, trans. M.A.S. Abdel Haleem (Oxford: Oxford University Press, 2004), 222. However, many Arabic-
English dictionaries define it more specifically as “widow.” See, Hans Wehr, A Dictionary of Modern Written
Arabic, ed. J. Milton Cown (Ithaca: Spoken Language Services, Inc., 1979), 37; ].G. Hava, Arabic-English
Dictionary for the Use of Students (Beirut: Catholic Press, 1899), 17.
191 Ibn Rushd, Bidayat, vol. 2, 1. See also, Sarakhsi, Mabsit, vol. 4, 193.
1982 0arafi, al-Dhakhira, vol. 4, 190.
198 Qarafi, al-Dhakhira, vol. 4, 188-89. Al-Lakhmi is likely a reference to the famous Maliki jurist Aba ‘I
Hasan ‘Ali b. Muhammad al-Rabi‘i (d. 478/1085) from Sfax (Tunisia), the author of a lengthy figh
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someone with the same conditions, but able to fast or take a concubine.'® Third, it is
recommended (mandiib) as a shield from illicit sex for the person who desires women and
already has offspring.'” Finally, Lakhmi says marriage is the permissible (mubah) option
for anyone who inclines towards women, but has no offspring.'** This is in line with Ibn
Rushd’s view that some later Malikis altered the classification of marriage depending on
the circumstances and parties involved: for certain people it is obligatory, for others
recommended and for everyone else it is simply permissible.'®® Disagreement centers on
the interpretation of the linguistic form (sigha), in this case the imperative verbs that
occur in the Qur’an and Prophetic tradition in relation to marriage."**®

Similarly, Shafi‘i reportedly said that it is “desirable for men and women to marry

if they possess the capacity, because God commands it, is pleased by it, and encourages

it (nadaba ilayhi).”**® Based on this opinion, Mawardi says that “marriage is permitted

commentary entitled Kitab al-tabsira. There is some dispute over the date of his death. Carl Brockelmann
says it is either 478/1085 or 498/1104. Carl Brockelmann, History of the Arabic Written Tradition, vol. 1,
trans. Joep Lameer (Leiden: Brill, 2016), 417. David Powers a date of 1075 CE. David S. Powers, Law, Society
and Culture in the Maghrib, 1300-1500 (Cambridge: Cambridge University Press, 2002), 40.
1084 Oarafi, al-Dhakhira, vol. 4, 188-89.
1985 Oarafi, al-Dhakhira, vol. 4, 188-89.
19% Qarafi, al-Dhakhira, vol. 4, 188-89. Lakhmi also notes that this categorization applies to women, except
with regard to their taking on concubines.
1%7 Ibn Rushd, Bidayat, vol. 2, 1.
19% Ibn Rushd, Bidayat, vol. 2, 1.
1989 Mawardi, al-Hawi al-kabir, vol. 9, 31.
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(mubah), but not obligatory (laysa bi-wajib).”'*° He addresses Q 4/al-Nisa’: 3, which speaks
of marrying women that “please you” as proof that marriage is not required because had
it been obligatory then one would have to marry whether or not they could find a
“pleasing” woman.'”" Kasani relates the Shafi‘i position centers on Q 4/al-Nisa: 24, the
relevant portion of which states: “other women are lawful to you, so long as you seek
them in marriage, with gifts from your property...” (wa-uhilla lakum ma wara’a thalikum an
tabtaghti bi-amwalikum). The key portion here is wa-uhilla lakum, which the Shafi‘is use to
argue for treating marriage as a permissible act. Specifically, they note that the
prepositional phrase lakum (“to/for you”) is ordinarily used to signify allowable acts
(mubahat). Since marriage is a means of curtailing one’s libido (qad@ al-shahwa) it
becomes a permissible act, similar to “purchasing a female slave” for this purpose.'®?
Whereas other jurists might classify controlling one’s libido as obligatory, the Shafi‘i

position is that marriage is delivering something of benefit to oneself (i.e. controlling

one’s libido), but one is not obligated to pursue it. Instead, marriage is a permissible act

199 Mawardi, al-Hawi al-kabir, vol. 9, 31. Kasani also reports ShafiT’s opinion as considering marriage to be
“permitted” (mubah) like sales of goods. Ibid.
19! Mawardi, al-Hawi al-kabir, vol. 9, 31. The relevant portion of the verse reads: “you may marry
whichever [other] women seem good to you, two, three or four.” He also argues that the marriage is to
prevent illicit sexual relations, but another option is to fast. If marriage was obligatory then fasting
would not be considered a suitable substitute. Ibid.
1092 K asani, Bada@’i¢ al-sand’i, vol. 2, 228.
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in the same way that eating and drinking are.'® Furthermore, the Shafi‘is argue that
another verse in the Qur’an, Q 3/al-‘Imran: 39, confirms this view regarding marriage.
The verse praises John the Baptist as being a prophet who was noble and “chaste” (hastir);
if marriage were obligatory then abstaining from women would not be praiseworthy, but
rather blameworthy."*

As the above discussion of marriage indicates, there is no clear argument as to
why it should be included within the subset of kifaya-duties to rescue. In large part, this
is due to the fact that jurists themselves were not sure whether marriage should be
classified as an obligation or not. For those who do not classify it as an obligation, the
connection to a duty to rescue is not present. Likewise, the Zahiris seem to consider
marriage an ‘ayn-obligation, which also falls outside the kifaya-duties to rescue.
Furthermore, the Zahiri discussion centers on linguistic justification for how an
imperative command should be understood or how a legal maxim functions in relation

to the marital obligation. Their discussion does not center on the moral and ethical

speculation behind duties to rescue.

109 K asani, Bada@’i¢ al-sand’i, vol. 2, 228.
199 Kasani, Bad@’i¢ al-sand@’i‘, vol. 2, 228. Kasani contends that this verse actually demonstrates an 10 of the
shar‘a applicable to John the Baptist; he argues the legal prescription regarding marriage is different.
Ibid., 229.
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With regard to the remaining juristic discussion on marriage, a connection can
be made with duties to rescue based on a similar rationale requiring performance of the
duty due to urgency. Of course, unlike other duties to rescue, marriage and whether it
occurs or not has a pragmatic component for any society for a number of reasons.
However, jurists who consider marriage a kifaya-duty center its necessity on it being a
“defense against illicit sexual relations.” In other words, marriage is required for those
people who need to be rescued from their own desires. Jurists like Ibn Taymiyya give
precedence to marriage over even ‘ayn-obligations where an individual experiences
severe hardship from remaining celibate. Likewise, Qarafi’s division of marriage shifts
classification of the act as an obligation depending on the urgency of the circumstances.
Marriage is an obligation for someone who cannot control their desires, but is only
recommended for others who don’t have the same issue. In addition, it should be noted
that the “rescue” component is more explicit where there is greater vulnerability, as in
the case of marrying widows, and jurists are largely in agreement as to the presence of a
kifaya-duty in these situations. However, the vital difference between other duties to
rescue and marriage is the severity of the consequences. In those other duties death is

imminent whereas for marriage only illicit sexual relations may be imminent.
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Concluding Thoughts

This chapter describes a unique subcategory of duties within the larger kifaya
category: duties to rescue. Ideally, one would want to understand the extent to which
these duties developed out of social and political factors arising in each jurist’s
environment. Central questions to ask would be whether the introduction of new
communities into the larger Muslim community led to the need for greater social
cohesion or the encouragement of certain behaviors so that a more seamless communal
ethic could be established. Unfortunately, such a study requires social history sources
for each jurists’ context that are not currently available.

Fortunately, there is still much to be learned from these duties, which produce a
discourse of moral and ethical speculation among jurists that demonstrate their thinking
on the law beyond the pragmatics of its implementation. Their inquiries turned on the
question of moral responsibility, or more specifically, whether there is a moral duty to
aid? Jurists delved into investigating the proposition, as stated by the moral philosopher
Peter Singer, that “if it is in our power to prevent something bad from happening,

without thereby sacrificing anything of comparable moral importance, we ought,
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morally, to do it.""* Additionally, if there is a moral duty to the helpless, what extent of
self-sacrifice and self-endangerment is necessary to satisfy the duty? While these
questions carry no pressing social need, they test the limits of the jurists’ moral
imagination and in the process shape the contours of Islamic law. Jurists do this by
assessing the impact of concepts like immediacy, proximity and capability on an
individual’s moral responsibility.

Furthermore, duties to rescue also represent a departure from the notion that
jurists approached the law solely as legal realists, not positivists; on the contrary,
principles, as opposed to social circumstances, created legal rules for rescue. In fact, the
jurists exploring these particular kifaya-duties seem unimpeded by constraints from
even foundational texts. The duties are intuitive, reflecting common sense notions of
moral responsibility. Of course, this is not to suggest that jurists were either exclusively
positivist or realist, but rather to note that they were comfortable occupying both spaces

at the same time. The dichotomy between these approaches did not hinder the jurists

19% peter Singer, “Morality,” 231. Interestingly enough, he limits this to the requirement “only to prevent
what is bad, and not to promote what is good.” Singer, 231. This distinction cuts against Islamic law’s
moral prescription, based on various Qur’anic verses, to command right and forbid wrong. See generally,
Cook, Commanding Right. In some respects, Islamic law’s requirement to promote good can be seen as an
extension of the duty to rescue since part of the motivation behind the “commanding right” is to rescue
people from evil.
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from employing them interchangeably depending on the type of duty they were
exploring. They want the law to be dynamic, even as they insist it must maintain some
static formalism for the sake of structure. They appear unencumbered by inconsistency
as long as the loftier objectives underpinning the law are achieved. At its core, they are
asking where to “draw the line between conduct that is required and conduct that is good

although not required, so as to get the best possible result?"***

19% peter Singer, “Morality,” 240.
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CONCLUSION

Years ago, as an undergraduate student, I was invited to observe an intimate
scholarly gathering of Islamic studies professors at a leading American university. The
format was simple: a scholar would present their paper and another would respond.
During the course of this day-long workshop, one particular exchange left a lasting
impression. After an especially erudite paper had been presented on an aspect of
premodern Islamic thought, the respondent recounted the key points in a lengthy
comment before concluding with a poignant question: “so what?” The present treatise
began with a question about its origin story—why fard kifaya—and now takes up a version
of the “so what” question by asking: what are we to make of the preceding discussion?
Phrased another way, what precisely is its value?

Of course, on its face, one might conclude that there is value simply in the fact
that an extensive examination of this key legal concept now exists for the first time in a
Western language and this adds another piece in our quest to better understand the
Islamic legal tradition. In some respects, that might be enough to satisfy the “so what”
question. However, I suspect the respondent at that workshop would remain unsatisfied
by this. Instead, they would likely want to know how precisely our understanding of

Islamic law is enhanced: what lessons have been learned and why might they matter?
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Before exploring these lessons, it seems appropriate to further acknowledge the
basic value of the present work. This study has endeavored to shed light on the jurists’
creation of a scheme of obligations that cover significant aspects of Muslim life. The
suggestion that there may be such a thing as a kifaya doctrine is a novel one, but plainly
evident from the primary sources. While topics like jihad and funeral rites are routinely
discussed they are seldom approached from the perspective of obligation as opposed to
simply black letter law. The shift in perspective advocated here moves from exploring
these topics as independent rules to viewing them as duties within a larger framework
of obligation. This shift offers many new dimensions to further our understanding of
what jurists were seeking and the constraints they felt. To some degree, we now have a
better sense of the normative universe within which jurists were creating legal rules in
the premodern period.

Beyond this, there are also four important themes that emerge in the kifaya
discussion which provide potential insights into the enterprise of Islamic law as a whole.
In some respects, these themes can be said to emerge in an overarching context that
underlies juristic thought: Islamic law is at once the law of empire, community and
personal devotion. The content of treatises of substantive law bear witness to this,

moving between topics that at times fall strictly within the purview of one of these three
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areas and at other points traverse all three at once. This overlapping is especially
noticeable within the category of kifaya-duties and is a subtext to the themes that emerge
in juristic thinking on these obligations.

The first theme is a persistent oscillation between functional and pietistic
rationales that jurists rely on to create rules surrounding these duties. Jurists indicate a
commitment to neither a purely realist or positivist approach to the law. Instead, they
recognize the law as multi-dimensional, serving multiple purposes at once. For example,
in the context of funerary duties, jurists describe the method for performing the ritual
washing as serving the practical goal of “cleansing” the corpse before burial. Likewise,
the practical limitations of the battlefield impact the rules jurists create for how to bury
fallen soldiers. In their functional analysis, jurists rely on and develop roles for concepts
like proximity and immediacy as important determinants of legal rules governing kifaya-
duties. Thus, in the context of jihad, the scenarios in which the duty is triggered include
instances when the physical proximity between a potential performer and the battlefield
is decreased or when the enemy comes within proximity to the Muslim population.

At the same time, there is also a pietistic analysis that occurs, which at times
supplements functional considerations. The best example of this might be the situation

of martyrs. They receive fewer funerary duties given the difficulties associated with
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conferring these rites in the midst of battle or shortly thereafter. However, jurists
recognize the need for these martyrs to be elevated as acknowledgement of their
sacrifice. As a result, the rationale that emerges to justify the absence of funerary duties
for martyrs revolves around a narrative of their blood’s sacredness.

Similarly, at times jurists forgo practical considerations and simply engage in
moral and ethical speculation as they define a duty. The best example of this is the duty
to rescue, especially the easy rescue, which has little practical utility given how rarely
the average person finds themselves in the position to rescue anyone. Hence, unlike
funerary duties or jihad, where the frequency of their occurrence shapes the rules jurists
develop, duties to rescue depend on the jurist’s moral imagination. The inquiries jurists
make about duties to rescue have broader ethical implications, fundamentally asking
what level of sacrifice must one person endure on behalf of another.

Functionalism or pragmatism is also an important part of the story of Islamic law
for another reason. The jurists’ pragmatic interventions are routinely given sacred
status, based on dubitable links to the sacred sources, and this enlarges religious law
while complicating the law’s theoretical consistency. Jurists wrestle with, on the one
hand, serving the needs of the people by crafting law that addresses their lived

experience while, on the other hand, preserving the internal coherence of the law. These
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interests conflict just as frequently as they coincide. To serve the people, jurists pursue
rules based on practical necessity and approach the law with a functionalist lens in order
for its continued applicability and relevance in people’s lives. It is no small consequence
that this also allows jurists themselves to remain relevant and influential. At the same
time, they are keen on serving the law and do so through attempting to maintain
consistency within the framework.'*’

However, this last point proves hard to pursue in light of jurists’ pragmatic
sensibilities. Hence, at least for kifdya-duties, they settle for a more modest goal:
symmetry within the law. This is the second theme that arises in the preceding chapters.
Symmetry is different than consistency because it is narrowly focused on particular legal
rules as opposed to a more expansive view across the law. For kifaya-duties, consistency
across the law is a harder proposition given the lack of an overarching rationale that ties
the duties together. There is no mechanism to consistently determine which acts qualify

as kifaya-duties and which do not because the same rationale that includes one act within

197 As Norman Calder notes, one of the ways in which the “generative, progressive aspect of the law
worked” was by “logical generation of new rules which were consistent with the established core and the
established patterns of justificatory argument.” Calder, Islamic Jurisprudence, 61. Ahmed El-Shamsy states
that the “pursuit of consistency through analogical extensions was...a characteristic of the raxy method
of dialectic debate.” El Shamsy, Canonization, 193. This method searched for “common assumptions” to
allow for a “shared basis for reasoning” that then let them focus on the “ramifications and applicability”
of the shared assumptions. El Shamsy, Canonization, 26.
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the category may not be enough to include another. The inability to predict new kifaya-
duties presents a challenge for the broad pursuit of consistency. Symmetry in discrete
areas of the law at least allows for some internal coherence that fortifies the law’s
structure.

An example of this symmetry is what jurists seek between life and death,
particularly in funerary duties. As Kasani notes, “the situation at death should be
considered in light of the same context in life” (halat al-mawt mu‘tabaratun bi-halat al-
hayat)."”® For instance, in developing rules for funeral prayer and ritual washing at death
jurists analogize to prayer and its preconditions in life. In theory, there is no practical
need to do so; they could just as easily develop rules for funerary duties that are
disassociated from requirements for the living. But, jurists go to great lengths to create
symmetry between life and death. This symmetry projects a level of theoretical
consistency, but is piecemeal not holistic. This may suggest insights into the way in
which Islamic law has developed, but may also be a broad commentary on the inevitable
inconsistency that will emerge in any legal system faced with the limits of law and the

t 1099

demands of the people governed by i

10% K asani, Bada@’i¢ al-sand’i, vol. 1, 302.
199 Arguably one of the few to pursue consistency across the law, in theory and method, was Ibn Hazm
and it eventually proved untenable.
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A third theme that emerges in the discussion on kifdya-duties is the role of the
state or more specifically that of state authority within the law. As noted early in this
treatise, the state is a contentious topic within the field of Islamic studies and scholars
have generally coalesced around the idea of its diminished role within Islamic law. While
it is certainly true that Islamic law does not necessarily imagine a robust, centralized
modern administrative state as an instrumental part of its legal system, that is not the
only conception of a state that can exist. A looser, decentralized state consisting of a
center with many autonomous parts is also a model of political governance that exerts
some authority over the law. Furthermore, and especially pertinent for our purposes,
while it can be argued that in practice the central state or caliphate after the reign of
Harlin al-Rashid continued to diminish, in the jurist’s imagination and writing it
maintained a prominent role. The imdm remains a key figure and continues to be present
in later juristic discourse even after the introduction of the parallel authority of the amir.

Kifaya-duties are a prime example of this continued role, somewhat regulatory,
that jurists imagined for state authority in the law. Most prominently in the context of
jihad, the idea of a “competent authority” is central for the administration of the duty.
Jurists do not conceive of the jihad-duty functioning without the permission of the state

except in exigent circumstances that might require it. Political authority defines the
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parameters of warfare, who engages in battle and when the duty to fight is suspended.
This is not to say that jurists were unaware of the challenge that comes with allowing
the state to exert authority over a duty that also manifests the ultimate sign of personal
devotion. Their rules around the duty reflect this concern and carve out space for the
jihad-duty to function independently of the state as well if required. Political authority
even arises in the context of funerary duties where jurists require the state to spend from
the public treasury for the burial of indigent members of society. Likewise, in the context
of foundlings, the state not only has to provide for the caretaking of the child, but in
certain circumstances is required to actually perform the duty by having the child
become a ward of the state.

The final theme that emerges in this juristic discourse is that of the moral
community, one defined by obligations that its members owe to each other. A significant
portion of the discussion on kifaya-duties takes up the question as to who is owed these
duties and who is required to satisfy them. Both the performance of the duty and having
it performed on you is conceived of as a privilege of membership as opposed to a burden.
In part, there is clearly an intention by jurists to define the moral community such that
religious identity supersedes virtually all other identities a person might have. Arguably,

the most powerful of these other identities arises out of kinship and with funerary duties
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this factors into the discussion on who has the privilege of performing the rites that are
owed to the deceased. Similarly, in the context of jihad, the label of martyr, and its
associated privileges, is generally conditioned on death coming at the hands of hostile
forces outside the moral community.

Yet, even this idea of a moral community defined by religious identity is
disrupted at different points, especially in the context of duties to rescue. In this context,
the moral community expands and the obligations that are owed to members of the
community are extended to humanity as a whole. The most pertinent example of this is
the situation of easy rescue, where someone is drowning and requires saving. Jurists
never pose the question of the drowning individual’s faith as a condition to their rescue.
Their humanity is enough to trigger a duty. Likewise, in the context of foundlings, the
default assumption jurists have is that the abandoned child is free and not a slave. This
is premised on their stated belief that all human beings are born free and the child’s
default status is not altered even when their presumed religion is not Islam.

What do these obligations and the accompanying themes mean for the study of
Islamic law? They suggest that jurists who craft Islamic law are pragmatic, but not
constrained by functional considerations alone. They endeavor to find symmetry in the

law when possible in order to lend it some internal coherence. They recognize the role
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of state in the administration of Islamic law, but it does not permeate every aspect of the
law. The law services the needs of empire, community and individual sometimes
concurrently and at other times separately. Finally, in every duty that jurists define as
kifaya they etch out the contours of the moral community, one that carves out a space
for religious identity without abandoning the obligations that are owed to humanity at
large. Above all else, the discourse in the preceding pages suggests the centrality of
obligation in the normative universe of Islamic law and how it defines itself. In my

estimation, all this is indispensable to the study of the Islamic legal tradition.
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