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I. Introduction

Early to bed and early to rise, makes a man healthy, wealthy, and wise. A stitch in

time saves nine. ~ Benjamin Franklin
i. March 29th, 1937

On Monday, March 29th, 1937, fifty three thousand people gathered on the
South Lawn of the White House. However, despite continued economic uncertainty
highlighted by talks of an imminent recession, these people did not gather for a
strike, demonstration or protest. Rather, they came for the annual Easter Egg Roll
celebration hosted by President Roosevelt.1

The mood at the Supreme Court could not have been any different than the
mood at 1600 Pennsylvania Avenue. When Chief Justice Charles Evan Hughes
greeted a courtroom filled with roughly 4,000 attendees, tension filled the room.
The Court, after all, had been the greatest obstacle to Roosevelt’'s New Deal since its
inception, and onlookers were anxious to see if this would continue.

As Hughes proceeded to announce the outcome of five cases from the
previous term, one case, West Coast Hotel Co. v. Parrish, was of particular interest.
Here, the defendants argued that the minimum wage law in the State of
Washington—which mandated that women be paid a minimum of 30 cents per
hour—was unconstitutional.

Those arguing that the law was unconstitutional had recent Supreme Court

precedents in their favor. In 1923, the Court in Adkins v. Children’s Hospital ruled

1 Shesol, Jeff, Supreme Power, W.W. Norton & Company 2010, pg. 403



that federal minimum wage laws were unconstitutional pursuant to an implied
“liberty of contract.” As the Justice Sutherland wrote in the majority opinion, “liberty
of contract” could be understood as the right of a twenty one-year old elevator
operator and her boss to negotiate with “equal rights to obtain [...] the best terms
they can.”2 This right to contract was found, for “Sutherland and other court
conservatives,” in “the due process clause of the Fifth Amendment,” which
“protected private contracts from federal economic [regulatory] legislation.”3

The Adkins affirmation of a “liberty of contract” was further validated less
than one year prior to Parrish in Morehead v. New York ex rel. Tipaldo (1936). In
Morehead, the Court ruled by a 5-4 margin that a New York minimum wage law,
similar to the Washington D.C. statute at question in Adkins, was unconstitutional.
Furthermore, in the majority opinion penned by Justice Butler, the Adkins principle

» «

was declared “sound” and it was stated, “The Adkins case controls.” “Freedom of
contract,” Butler wrote, “is the general rule and restraint is the exception.”+

Thus, when the Parrish decision was announced on March 29t few surmised
that the Court would uphold the State of Washington’s minimum wage law.
However, that is exactly what the Court decided in a 5-4 ruling. As Burt Solomon put
it in his account of the turbulent period, “the reversal was blunt, and
unembarrassed, and a shock.”>

The “reversal,” was due to the vote of one judge, Associate Justice Owen

Roberts. In the Morehead case, Roberts had voted with the 5-4 majority to uphold

Z2 Ibid. pg. 219

3 Simon, James F., FDR and Chief Justice Hughes, Simon & Schuster 2012, pg. 182
4 Butler, Pierce, Morehead v. People of State of New York 298 U.S. 587, 1936

5 Solomon, Burt, FDR v. The Constitution. Walker & Company 2009, pg. 158



the Adkins precedent and strike down the minimum wage law. Nine months later, in
Parrish, Justice Roberts had again voted with the majority, but this time to affirm the
law and reverse the Adkins precedent. Chief Justice Hughes, writing for the majority
in Parrish, asked of the so-called liberty of contract:” “What is this freedom? The
constitution does not speak of freedom of contract [....] freedom of contract is a
qualified, and not an absolute, right.”®

The day that Parrish was announced soon became known as “White Monday,”
which counteracted 1935’s “Black Monday.” Black Monday referred to May 27th,
1935, when the Supreme Court ruled that the National Industrial Recovery Act
(“NIRA”) and Frazier-Lemke Act —Kkey pieces of President Roosevelt’s “New Deal”
initiative—were unconstitutional.” This ruling was the latest in a series of rebuffs
that the Supreme Court leveled at the New Deal, having previously struck down the
Federal Farm Bankruptcy Act and the Railroad Act. In the next year, the Court ruled
the Coal Conservation Act and Agricultural Adjustment Act unconstitutional as well.
Three of these five laws were struck down by 6-3 or 5-4 margins. The other two
decisions were unanimous. In each case, Justice Roberts had voted with the
conservative majority. The Supreme Court had “made mincemeat of the Roosevelt
New Deal.”8

The Parrish decision marked a turning point. Only weeks after Parrish, Justice
Roberts voted in favor of the Social Security Act in Steward Machine Co. v. Davis and

affirmed the constitutionality of the Wagner Act in National Labor Relations Board v.

6 Hughes, Charles, West Coast Hotel v. Parrish 300 U.S. 379, 1937
7 Shesol, Supreme Power, pgs. 127-130
8 Ball, Howard. Hugo L. Black: Cold Steel Warrior. Oxford University Press, 2006, p. 90



Jones & Laughlin Steel. Roberts was the deciding vote in each: Davis and Laughlin
were both 5-4 rulings.

With the death or retirement of five Supreme Court justices in the two-year
span thereafter, President Roosevelt was able to solidify the Court as primarily pro-
New Deal, appointing allies such as longtime confidant Felix Frankfurter and
Solicitor General Stanley Reed to the bench.

Oddly, for such an important moment in history, Justice Roberts’s vote switch
from Morehead to Parrish has no consensus that explains its occurrence. There are
those who insist that President Roosevelt’s proposed Judicial Reorganization Bill of
1937 (colloquially known as the “court packing” plan) forced Justice Roberts’s hand.
Others say the election of 1936—which saw Roosevelt reelected in a landslide—
influenced Justice Roberts to change his opinion. Still, others argue that these
outside factors had no such bearing on Roberts; rather, his vote in Parrish was not
surprising and could have been anticipated.

This paper seeks to provide a contemporary analysis of this watershed
moment in American politics and draw us closer to understanding the great

conundrum: Why did Justice Roberts switch his vote?

ii. Research Design

a. Context
Following this Introduction, Part II of this research provides important
contextual information, including the biography and perception of Justice Roberts.

This section includes an analysis of a prior “vote switch” by Justice Roberts



overlooked in previous studies. Taken together, this section details Roberts’s

upbringing, ideology and jurisprudence.

b. Question One: Did a Predictable Switch Occur?

Part IIl addresses the first of two necessary questions in uncovering the
reasons underlying the Parrish vote. Was Justice Roberts’s vote in Parrish sudden
and unpredictable? Or was the vote in Parrish more predictable; could it have been
anticipated?

The Parrish outcome has aroused scholastic debate and interest since it was
announced in 1937. In the Morehead case, the majority wrote that the Adkins
precedent was “sound.” In the Parrish opinion nine months later, the majority
declared that the Adkins principle “should be, and is, overruled.”® By virtue of
signing onto each majority opinion, and by refusing to clarify his jurisprudence in
concurring opinions, the nickname a “switch in time saves nine” soon debuted to
explain Roberts’s vote.10

However, it is not completely clear that Justice Roberts’s vote switch was as
unpredictable as it may appear. Since the mid 1990’s, many scholars—most notably
Barry Cushman—have argued that Parrish should have been expected, and was
simply a result of Roberts’s evolving jurisprudence.

This question is important in several regards. It is generally assumed that
Justice Roberts had a sudden, unpredictable switch from Morehead to Parrish, best

epitomized by the continued use of the “switch in time” phrase. However, this

9 Solomon, FDR v. The Constitution, pg. 158
10 Jpid. pg. 162.



debased assumption confines the realm of possibilities and leads to an unproven
conclusion; there had to be an impetus, or ulterior motive, behind this “sudden”
shift. However, if Parrish was predictable, then this naturally alters the conclusion
behind the “switch” itself and lessens the likelihood of an exterior motive. In this
scenario, a more technical parsing—such as differences in the wording of the laws in
Morehead and Parrish—could explain the supposed discrepancy.

Felix Frankfurter, a close advisor to President Roosevelt, best summarized
these competing notions. In a letter to Roosevelt after the Parrish decision had been
rendered, Frankfurter called Roberts’s vote switch “irreconcilable.”!! However, in
1955, Frankfurter recanted that assertion and called the alleged vote switch a
“ludicrous illustration” of which “this false charge against Justice Roberts must be
dissipated.”12

To gauge the predictability of Parrish, it follows that a close study of the cases
preceding it must be examined. Dissecting cases before Parrish allows one to
develop a trend by which Roberts’s vote in Parrish can be accurately understood.

One such study focuses on mathematical modeling of Supreme Court
decisions per voting bloc. The goal of such modeling, as employed by Daniel Ho and
Kevin Quinn in a recent study of Roberts’s voting history, is to detect sudden

changes in voting patterns. This style of quantitative insight is similar in nature to

11 Ho, Daniel & Quinn, Kevin, “Did a Switch in Time Save Nine?” CELS 2009 4th Annual

Conference on Empirical Legal Studies Paper 2009, pg. 3
12 Frankfurter, Felix, “Mr. Justice Roberts,” The University of Pennsylvania Law Review. Vol. 104

No. 3, December 1955, p. 313
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what credit companies use to detect credit card fraud—identifying sudden breaks in
purchasing patterns. 13

However, this method has certain limitations. Primarily, such modeling does
not discriminate amongst cases by category or issue. The substantive addition I
make to the existing statistical data surveying Justice Roberts is in this qualitative
realm. By gathering the totality of Justice Roberts’s votes in Supreme Court cases
from 1930-1937, the research herein analyzes an original dataset that is narrowed
by relevancy to Parrish. Essentially, the dataset seeks to rectify the major flaw in the
Ho & Quinn model, which is that it does not distinguish between case issue and
category. This original dataset allows for the closest possible look at cases that are

most similar to Parrish in topic and vote-margin.

¢. Question Two: Why Did the “Switch in Time” Occur?

Part IV builds off of Part III and examines why Roberts voted the way he did
in Parrish. The first question, focusing on predictability of Parrish, is designed to
give this second research question context and a spectrum of possible explanations.
For example, finding that an unpredictable switch on Roberts’s behalf occurred in
the Parrish case presents a range of possibilities for why he underwent an
unpredictable shift. Conversely, concluding that Roberts’s vote in Parrish was very
much predictable confers a differing range of possible conclusions to this second

question.

13 Ho & Quinn, “Did a Switch in Time Save Nine?” pg. 4
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Uncovering why the switch occurred focuses mainly on a trio of qualitative,
historical, and primary sources. There is a bevy of academic literature that seeks to
answer—or at least provide a measure of clarity—to this question. This paper uses
these academic and scholarly foundations to reach novel conclusions, specifically
concerning individual actors, institutions, and dynamics of the time period.

However, the approach to this second question is limited to scholarly works
spanning the two divides, which have been dubbed the “Internal” and “External”
camps. These resources provide a good foundation for research, yet they do not tell
the entire story. As a result, primary research focuses on qualitative historical
relationships between individuals and within institutions. These include, but are not
limited to, roles played by President Roosevelt, Chief Justice Hughes, Felix
Frankfurter, and Justice Roberts in the occurrence of the vote switch. Institutionally,
research focuses on the Supreme Court, the Republican Party and the American
Liberty League, exclusively and as interacting dynamos.

Primary sources are of great value in this research. Newspaper and press
releases that have been gathered reveal specific intentions and perceptions of the
aforementioned actors and institutions. Published correspondence between
President Roosevelt and Felix Frankfurter as well as the published memos of Chief
Justice Hughes and Justices Roberts (although the latter destroyed almost the
entirety of his manuscripts and papers) allow this research to dig deeper into the

inner machinations of the men themselves.
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d. Overview of Results

Part V discusses results, findings, and conclusions. This research advocates
for two underpinnings of the “switch in time.” First, the original dataset compiled (in
addressing Question One) verifies that a switch of both the unanticipated and
unpredictable variety did occur in 1937. Secondly, the dataset also indicates that a
pronounced change in Roberts’s jurisprudence occurred in the latter half of the
1934 term and persisted until the Parrish vote. These years indicate a conservative
shift, which made Roberts’s pro-labor rights vote in Parrish so surprising in the first
place.

Thus, there is a need to explain not only Justice Roberts’s vote in Parrish, but
also the conservative trend that he developed in the years prior; it was a trend that
deviated starkly from a more liberal jurisprudence that he displayed from 1930-
1933. This paper, by incorporating previous findings with original research, is the
first one of its kind to advance the notion (as a primary argument) that much of
Justice Owen Roberts’s “somersault”14 stance on New Deal issues was due to the fact
that Roberts deeply entertained the notion of running for President on the
Republican ticket against President Roosevelt in 1936.

There is ample, original evidence to support such an assertion. Roberts was

not only consistently mentioned among the national press as a viable candidate, but

14 Kalman, Laura, “The Constitution, the Supreme Court, and the New Deal” The American
Historical Review Vol. 110 No. 4, 2005, Par. 1
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was sought after by the American Liberty League, an avidly anti-New Deal “pro-
constitution” organization that led the charge against FDR from 1934-1936. Roberts
openly advocated for the same fundamental position on issues as the Liberty
League, and maintained a host of close and personal connections to some of the
most important political leaders and financiers of the group. It seems clear that
Justice Owen Roberts was in many ways guided by a desire to seek the Presidency, a
fact that explains not only the Parrish vote, but also, quite importantly, the
conservative trend that preceded it. The Parrish vote, by extension, was the vote of a
Justice who had been ridiculed—even by those in his own party— for his Morehead
stance; it was also the vote of a Justice who recognized that public opinion had
crystallized against him after Roosevelt won reelection in November of 1936 by

historical proportions.
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II. Background & Jurisprudence

“But can 1 be a lawyer and be honest?” The headmaster stood and put his hands on his

student’s shoulder. “Owen, you can be honest at anything.”1®

i. The Background and Biography of Owen Roberts

A study of Roberts’s vote in West Coast Hotel v. Parrish cannot be confined to
merely examining votes, compiling patterns, or trolling through accounts of the
turbulent period. The essence of individuality carries with it the implicit knowledge
that one’s unique background and experience affects one’s decision-making. Thus, a
survey into the background of Justice Owen Roberts is necessary for contextual
purposes.

a. Rise to Supreme Court Justice

Owen Josephus Roberts was born to a fairly well to do family in Germantown,
Pennsylvania, a suburb of Philadelphia, on May 2nd, 1875. His father, Josephus
Roberts, was the son of Welsh immigrants and made a living initially as a wagon
maker, before co-owning a wholesale hardware business in Philadelphia. He also
dabbled in politics, spending two terms on the Philadelphia Common Council as a
Republican. His success allowed him to send Owen to the Germantown Academy, an

elite prep school, and then the University of Pennsylvania at the age of sixteen.16

15 Solomon, FDR v. The Constitution pg. 55
16 Ibid. pg. 54



15

After succeeding at the University of Pennsylvania, in both academics
(selected to Phi Beta Kappa, the exclusive social science honors society) and extra-
curricular activities (editor-in-chief of the student newspaper, and the chairman of
the yearbook committee) Roberts followed up on a burgeoning interest in law by
enrolling in the University of Pennsylvania Law School.

Roberts's career began its ascent while studying law at the University of
Pennsylvania. He became part of the “University crowd, ” a group whose members
“dominated the politics and economics of Pennsylvania.”1” He also began a
relationship with George Wharton Pepper, a corporate and insurance law professor
at Penn Law. Wharton Pepper would later become a United States Senator, and is
credited with introducing Roberts to President Coolidge, which provided his first
foray into politics.18

After graduating from the University of Pennsylvania Law School in 1898,
Roberts began his career as an assistant prosecutor for the District Attorney of
Philadelphia. Upon leaving public service in 1904, Roberts became a lawyer for
Philadelphia Rapid Transit, a powerful Philadelphia streetcar corporation. In 1912,
he began a private practice with two others, and he represented a variety of
corporate clients, including Pennsylvania Railroad, Bell Telephone of Pennsylvania,
Drexel & Company and the Philadelphia Chamber of Commerce.1?

Roberts first became involved in national politics in 1924 at age 39, at the

outbreak of the “Teapot Dome” scandal. At the recommendation of his mentor

17 Geldreich, Gill Robert, "Justice Owen Roberts's Revolution of 1937" (1997). University of

Tennessee Honors Thesis Projects. http://trace.tennessee.edu/utk chanhonoproj/216 pg. 5
18 Leonard, Charles, A Search For a Judicial Philosophy, Kennikat Press 1971, pgs. 8-9
19 Solomon, FDR v. The Constitution pg. 56
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Wharton Pepper, who by then had been elected a U.S. Senator, Roberts was
appointed as a special federal prosecutor in co-charge of investigating the alleged
malfeasance. Roberts’s name was seconded by Harlan Stone Fisk, a close friend of
President Coolidge, and by Charles Evans Hughes, Coolidge’s secretary of state.
Roberts’s “plain-spoken manner” was said to appeal to Coolidge, who sought to pair
a Republican with a Democrat in charge of the investigation. There was initial
concern amongst some Senators that Roberts was too friendly towards corporations
and thus would not be impartial in the Teapot Dome investigation. In a 1923
conference for bankers in New York, Roberts advocated for “old-fashioned Anglo-
Saxon individualism,” defended $100,000 compensation for Standard Oil executives,
and chided “noisy minorities” for “running to the legislators every year for
government and state regulations of all sorts of businesses.”20 Although the Senate
debated Roberts’s nomination, he was eventually confirmed with only 8 dissenting
votes.21

Roberts found success as a federal investigator; as Literary Digest wrote,
“fame struck Owen J. Roberts with the swiftness of lightning.”22 The secretary of the
interior, Albert B. Fall, had been convicted of accepting a six-figure bribe, and
Roberts was dubbed “Sherlock Holmes” by the press.z3

When Supreme Court Associate Justice Edward Sanford suddenly died in
March of 1930, President Hoover selected 4t Circuit Court of Appeals Judge John J.

Parker as Sanford’s replacement.

20 Ipid. pg. 57
21 Ipid. pgs. 58-59
2z Jpid. pg. 58
23 Jbid. pg. 59
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However, Parker’s nomination erupted a controversy. The NAACP alleged
that Parker had made a statement in 1920 “against the advancement of that race in
politics,” and organized labor vehemently opposed Parker due to an anti-union
ruling he made in 1927. Parker was subsequently rejected by the Senate. Two days
thereafter, Hoover submitted Roberts’s name to the Senate as a Supreme Court
nominee. Hoover desired a quick confirmation, and some speculated that Roberts’s
ideology would not be as easy to pin down as Parker’s was.24

At the time, Roberts's political leanings and judicial philosophy were of great
mystery to the press and political punditry. While the magazine Outlook surmised
that Roberts would “not infrequently, side with Holmes, Stone and Brandeis” (the
Court’s liberal bloc), the New York Herald-Tribune called Roberts a “metropolitan
corporation lawyer,” and “as conservative as Justice Parker.”2> There was also a
contingent of the media that declared Roberts’s philosophy a wild card. As the
Baltimore Sun editorialized, “Neither the liberals nor conservatives can be
absolutely certain in which direction his mind will move."26

Roberts was widely acclaimed for his many years of public service, as both a
prosecutor in Philadelphia and as the special prosecutor during the Teapot Dome
scandal. As the Philadelphia Evening Bulletin wrote, “Mr. Roberts’s whole life in his
contact with public affairs [...] has shown him to be a liberal in the true sense, a

progressive, forward-minded [...]"%7

24 Fish, Peter G., “Perspectives on the Selection of Federal Judges,” Kentucky Law Journal Vol. 77,
1988-1989, pg. 20

25 Leonard_ A Search For a Judicial Philosophy pg. 10-11

26 Jpid. pg. 11

27 Ibid. pg. 12
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On May 19t, 1930, ten days after sending Owen Roberts’s name to the Senate
for confirmation as a Supreme Court Associate Justice, the Senate confirmed his
nomination in less than one minute.28

Thus, Roberts began a career on the Supreme Court. He had been a lawyer
his entire life, and had no judicial experience whatsoever before being confirmed to
the Court.

b. Roberts’s Outlook and Jurisprudence

Those closest with Roberts paint a portrait of a man who was anything but
ideological in his approach to the law. Upon Roberts’s passing in 1955, Erwin
Griswold, who knew Roberts’s since the 1920’s, remarked that Roberts’s “approach
to [...] problems” was that “he dealt with them as a lawyer. He was not a
philosopher, and he did not attempt to be. He was not a sociologist.”2?

Perhaps more interesting is Griswold’s assertion that Roberts was “rarely
provocative, and never offensive. He was a lawyer [...] not a crusader.”30 This
sentiment was echoed by Roberts’s mentor, George Wharton Pepper, who wrote
upon Roberts’s passing that “his beliefs were not of a complicated sort.” Wharton
Pepper also levied a warning to detractors of Roberts, saying that “It is not wise for
an outsider to speculate about the independence of [Roberts’s] thought” during his
Supreme Court tenure.3! It was a subtle allusion to the many whom believed that

Roberts’s vote in Parrish was irreconcilable and explainable only on the grounds

28 Jpid. pg. 13

29 Griswold, “Owen ]. Roberts as a Judge” University of Pennsylvania Law Review, Vol. 104, No. 3
(Dec., 1955), 336

30 Ibid. pg. 337

31 Wharton Pepper, George, “Owen J. Roberts- The Man,” The University of Pennsylvania Law
Review, Vol. 104 No. 3, December 1955, pg. 374
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that there was an ulterior motive at play. Other close friends have supported this
description of Roberts. John Lord O’Brien, who knew Roberts for many years,
asserted that Roberts always took a “pragmatic, rather than a theoretical approach
to legal questions.”32

However, this rosy portrait of Roberts should be viewed with some
skepticism for several reasons. First, of course, is the context of Griswold and
Wharton Pepper’s musings. They were both written and published in memoriam
very soon after Roberts’s passing; they were also published in the University of
Pennsylvania Law Review, which was published, of course, by Roberts’s alma mater.

Secondly, there is an alternative view of Roberts that is not nearly as kind.
Upon Roberts’s retirement from the Supreme Court in 1945, then Chief Justice Stone
circulated a letter amongst his colleagues that commended Roberts on his work and
service to the nation. Although typically a formality, Justice Black took great issue
with the letter, especially its final line; “You have made fidelity to principle your
guiding decision.” Black said he could not “subscribe to such a loose interpretation”
of Roberts’s jurisprudence, specifically how “from 1933 to 1937, he seesawed on
critical economic New Deal cases.”33 In the end, Black so steadfastly refused to sign

the letter with this line intact that no letter was sent at all.34

32 Leonard, A Search For a Judicial Philosophy pg. 12

33 Ball, Howard, Hugo L. Black: Cold Steel Warrior pg. 13
34 Ibid. pg. 15
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Griswold did not see a “seesawed” jurisprudence. As he wrote, Roberts
“thought precedents and continuity were important, and he did not depart from

them in any bursts of emotional enthusiasm. “35

ii. Prior “Vote switch”

Being a Supreme Court justice is no small task. Over the course of his fifteen-
year tenure on the nation’s highest bench, Roberts penned an opinion in 353 cases;
over 80% of those opinions were written for the majority. 36

A close look into this voting record reveals several startling discrepancies
that cannot easily be resolved. In fact, on the topic of estate tax law, it is not
unreasonable to say that Justice Owen Roberts had a “switch” very similar to the
famous vote in Parrish.

A cursory glance at Justice Roberts voting record on federal estate tax issues
reveals a judge who, time and time again, voted against the federal government. In
the 1935 watershed St. Louis Trust Cases (Becker v. St Louis Trust & Helvering v. St.
Louis Trust), the Court was asked to decide whether a certain type of trust could be
considered a “transfer” of wealth (and immune from estate taxes), or if such a trust
was merely a guise for avoiding these sort of taxes. The Supreme Court, by a 5-4
margin, voted against the government. Roberts, along with the conservative “four

horsemen”37 made up the majority.

35 Griswold, “Owen J. Roberts as a Judge” pg. 336

36 Ibid. pg. 336

37 Popular nickname at the time referring to Justices Sutherland, Butler, Van Devanter and
McReynolds
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However, in 1940 that ruling was overturned in Helvering v. Hallock, where
the same issue was presented to the Supreme Court. In a 5-4 decision, the Court
ruled for the government and deemed these trusts as liable for taxation upon death.

Owen Roberts was not the reason why the St. Louis Trust precedent had been
overturned five years later. Justice Van Devanter, a member of the Court’s
conservative wing, had retired in June of 1937 and been replaced by Hugo Black, a
much more liberal judge. Justice Roberts, this time in the minority, dissented against
the decision in Hallock, providing consistency with his votes in the St. Louis Trust
Cases. Roberts was forceful in his denunciation of the Hallock decision, saying “to
upset these precedents now, must necessarily shake the confidence of the bar and
the public.”38

If this were the end of the story, Justice Roberts would be seen as remarkably
principled in his approach to estate tax issues. However, the truth is anything of the
sort.

In 1933, the Court heard the case Helvering v. Duke, 290 U.S. 591, which was
re-petitioned as Helvering v. Northern Coal Company. It is a case that was not of
interest to the public or the media, and there exists very little information on the
case.

Helvering v. Duke concerned the same issue faced in the St. Louis Trust cases.
As Erwin Griswold wrote in his memoir on Roberts, the issue in Duke “presented the

question again in the following year.”3?

38 Francis C. Nash, “What Law of Taxation?,” 9 Fordham L. Rev. 165 (1940),
39 Griswold, “Owen ]. Roberts as a Judge” pg. 344
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Griswold includes a footnote at the end of the sentence, which references the
St. Louis Trust cases. The Duke case, upon further research, shows to be concerned
with the same central issue as St. Louis Trust—conditional transfers of wealth, and
the estate tax.

Griswold also goes on to explain how the Duke case transpired. Chief Justice
Hughes recused himself from the case, due to a prior relationship with the
petitioner. The lower Court had ruled against the Government, so it stood that the
government needed to obtain five votes in order to have the decision reversed. A 4-
4 split would affirm the decision of th