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Chapter I: Introduction

Properly managed, facade easements are an effective preservation incentive.

Effective management of fapade easements relies on the stewardship of the easement-

holding organization. To qualify as an incentive, preservation easements must comply

with the restrictions set forth by the Internal Revenue Service (IRS) in the Internal

Revenue Code (IRC) Section 170(h) (§ 170(h)). These requirements allow the

easement donor to claim a charitable contribution deduction on their Federal Income

Tax Return. Easement-holding organizations must address the challenges posed by the

IRS regulations and satisfy the needs of the property owner while keeping the

preservation goals of the easement constantly in focus A concise and thorough

easement document, comprehensive stewardship program backed by sufficient

resources, and clear preservation objectives all contribute to a successful easement

program. Solid valuation principles ensure that property owners can claim their

incentive unchallenged by the IRS.

A facade, or historic preservation, easement is a voluntary preservation tool,

protecting a historic, cultural, or archeological resource. Facade easements can work

in conjunction with other preservation tools, including other forms of easements.

Properties have bundles of rights, called "fee simple interests."

Preservation easements, particularly those subject to the IRS regulations, must

satisfy the needs of several different groups of people. For qualified conservation

contribution fa9ade easements to be successful preservation incentives, three groups





must be satisfied: the Internal Revenue Service, the property owner, and the quaHfied

easement-holding organization. Requirements of the Internal Revenue Service have

been discussed throughout this thesis as they relate to preservation/facade easements

and are highlighted in the Treasury Regulations." Easement-holding organizations

want easements to successfully work as preservation tools in order to satisfy their

educational and/or conservation mission. The property owner needs enticement to

donate an easement on his/her property. This incentive can come in two ways: a

guarantee that the resource will be protected in perpetuity, as well as a financial

incentive. Not all property owners are concerned with both of these incentives. Some

donate preservation easements solely because it will preserve their property in

perpetuity, others donate preservation easements to make a project more financially

attractive, or to supplement other preservation incentives.

Through an easement, the property owner gives up one of his rights, referred to

as a "less-than-fee interest," in the bundle to an easement-holding organization. This

benefits both the property owner and the easement-holding organization by providing

permanent protection of the historic resource. The property owner loses only one of

his property rights and can continue using the property as he wishes, in accordance

with the easement document. The easement-holding organization gains an asset in the

value of the acquired easement through the increased revenue obtained by accepting

the easement, and can actively preserve the historic structure without taking the full

' For the purposes of this thesis, an "easement-holding organi/iilion" refers specifically to a non-profit

easement-holding organization, although tiie observation may not be e.xchisive to that type of

organization.

" See Appendices E and F for copies of pertinent TreasiuA Regulations.
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responsibility and liability of total ownership. Property owners have the right to give

away any of their less-than-fee interests, as long as the gift does not violate state laws

and other government regulations such as zoning. After transfer of the right, or less-

than-fee interest, the easement-holding organization then monitors the property,

making certain that the donor and all future property owners follow the terms of the

easement document. Conservation easements can be donated, purchased, or acquired

by a non-profit organization or governmental agency.

Congress established Section (§) 170 (h) of the Internal Revenue Code

(referred to as IRC) in the Tax Treatment Extension Act of 1980 to permanently

authorize a charitable contribution tax deduction for the qualified contribution of a

conservation easement. This Act, in addition to $ 1.170A-14 of the 1986 Treasury

Regulations, added a financial incentive to conservation easements by giving easement

donors an income tax deduction.

In order for facade easements to effectively preserve historic structures, several

issues must be clarified. Facade easements that incorporate the charitable donation tax

deduction provide a financial incentive to property owners who own historic

properties. This incentive can entice property owners to donate conservation

easements on their properties to qualifying organizations, which must be either non-

profit or governmental agencies. Easement programs further the preservation mission

of those organizations, in addition to preserving significant structures.

Fafade easements fall under the general guidelines of conservation easements,

which can encompass open-space, scenic, farmland, or preservation easements for the

building's fa9ade, interior, or both. These types of easements generally fall into two
3





categories: land conservation and building preservation Although grouped together by

the Internal Revenue Service, each category has a unique set of problems and tax

implications within the overall concept of conservation easements. This thesis

primarily focuses on building preservation easements. Stewardship of land

conservation easements differs from that of building preservation easements. For

example, buildings have a fmite life span that is difficult to reconcile with provisions

within the IRS regulations such as the "in-perpetuity" clause.

Management of all conservation easement programs should include certain

basic elements. First, at the time of donation, the easement document must include the

preservation objectives for that property, provisions for insurance and mortgage

subordination, restoration and maintenance requirements, and any other specifications

that relate to perpetual maintenance of the easement. The easement document should

be drafted with a hostile property owner in mind, trying to account for any foreseeable

future conflict. Regular inspection of easement properties and communication with the

property owner is critical to ensuring that the original agreement between the property

owner and easement-holding organization has been maintained. Of course, if the

property owner claimed the charitable contribution deduction for the easement

donation, he is subject to Internal Revenue Service regulations governing the

easement-holding organization's policies, which include perpetual maintenance of the

eased property.

Qualified easements, subject to IRS regulation and scrutiny, also act as a

financial incentive for property owners. Preservation easements can thus act as a

voluntary preservation incentive. Compared to legal mechanisms such as preservation
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ordinances, which do not always include an incentive for the property owner,

preservation easements allow the property owner to take an active role in preserving

his property. The Rehabilitation Tax Credit, another federal preservation incentive,

only controls the preservation of a building through the five-year recapture period

built into that credit. Additionally, the Rehabilitation Tax Credit is only applicable to

income-producing properties. However, a tax credit gives the taxpayer a dollar-for-

doUar reduction of his required tax payment, and therefore is typically worth

considerably more to the taxpayer than the deduction resulting from an easement

donation. A deduction reduces the taxpayer's taxable income, giving the taxpayer an

actual discount of only a percentage of the amount claimed as a deduction. As of 1999,

the Qualified Conservation Contribution is the only federal preservation incentive that

can be used for both non-income and income producing properties, and offers

protection beyond five years.

Valuation of easements is critical to their success as a preservation incentive. If

the IRS questions valuation procedures and results, then property owners will hesitate

to donate easements, decreasing their effectiveness as preservation incentives. Three

traditional valuation techniques—sales comparison, income, and cost approaches

—

can be used to appraise historic properties for easement valuation. A combination of

the sales comparison and cost approaches is typically used for easements on non-

income producing properties, while appraisers have found that the income-based

approach works well for income producing properties.





Methodology

The research material has come from conference proceedings, professional

resources, and interviews with practicioners who have experience dealing with

preservation easements. A significant amount of material on the Qualified

Conservation Contribution deduction was published in the 1980s, following passage

of the Tax Treatment Extension Act in 1980. Recently, easement professionals have

begun revising earlier material with new information obtained through more

experience with easement program management. As a result of legal and professional

developments related to the Qualified Conservation Contribution easement, much of

the material written in the early 1980s is now outdated. Several conferences, including

the National Trust Preservation Law Symposium at the National Trust for Historic

Preservation Annual Conference in Savannah, Georgia in 1998, have included

presentations on current preservation easement policy.

A large component of the research consisted of interviewing directors of

easement programs in non-profit preservation organizations. In choosing organizations

to interview, I attempted to find a cross-section of easement-holding organizations

across the country. These organizations vary in size from local to national, with large

and small easement holdings. Although my primary concern was with preservation

easements that fell under the category of the Qualified Conservation Contribution,

several organizations accept and manage multiple types of easements. Preservation

North Carolina and the Utah Heritage Foundation have extensive revolving loan

programs that attach easements to participating properties. Other organizations, such





as the National Tnjst for Historic Preservation, receive properties as gifts, and resell

them with easements.

Large and prestigious regional and national organizations maintain a higher

quality easement portfolio than smaller state and local programs. Easements accepted

by the Frank Lloyd Wright Building Conservancy, National Tmst for Historic

Preservation, and Society for the Preservation ofNew England Antiquities (SPNEA)

generally have donors whose motivation for donation relates more to ensuring

perpetual protection of the property than to receiving tax benefits. According to Tom

Schmidt, board member of the Frank Lloyd Wright Building Conservancy, only one of

the five easements they hold was donated expressly for the financial benefit of the

donor.' As previously mentioned, the National Taist for Historic Preservation will

receive properties as gifts, often as bequests. Their "Gifts of Heritage" program

assures permanent protection for the private property owner who is planning their

estate. With this program, the property is given in whole to the National Trust, who

then sells it with an easement Prominent organizations such as the National Trust can

attract these types of gifts, which do not qualify the property owner for a tax deduction

under Internal Revenue Code § 170(h)—a "Qualified Conservation Contribution"—as

they have already given the property to the non-profit organization, in this instance the

National Trust. By donating all of their property rights to an organization, these

property owners receive an tax deduction for the entire value of the property.

In addition to size of program, type of easement, and prestige of organization,

regional variation is another factor that differentiates easement programs. The Historic





Santa Fe Foundation began its easement program two years ago and at the time of the

interview had one easement, with another in process. Their staff member commented

that facade easements are a new concept for Santa Fe and New Mexico, although land

conservation easements are common ' Kirk Huffaker of the Utah Heritage Foundation

observed that, in Utah, people are not as interested in preservation easements as a

"Qualified Conservation Contribution."' The majority of the Utah Heritage

Foundation's easements relates to its revolving loan program and is not subject to IRS

regulation. San Francisco Architectural Heritage does not even consider themselves to

have an active easement program, they only maintain their current easements and do

not market new ones." Perhaps a reason for this geographical discrepancy is the

western sensitivity regarding property rights.

Case Studies

Two case studies illustrate the difficulties associated with the IRS's "in-

perpetuity" requirement. Both are preservation easements held by the Preservation

Alliance for Greater Philadelphia. The first case study, the Mayfair House, highlights

an easement property that has lost its economic viability and now has a pending

application for demolition. Alden Park, the second example, demonstrates a successful

integration of the Rehabilitation Tax Credit with a preservation easement, and

provides a positive example of how an easement-holding organization can effectively

manage a challenging property.

' Conversation \\\{\\ Tom Schmidt. 12 Febniar,' 1999.

^ Conversation with Historic Santa Fe Fonndation. 9 March 1999.

' Conversation \\ilh Kirk Huffaker. 9 March 1999.

* Conversation with Bill Beutner. 12 February 1999.





Donated in 1981 as a "Qualified Conservation Contribution" to the

Philadelphia Historic Preservation Corporation (PHPC)—one of the predecessors to

the Preservation Alliance for Greater Philadelphia, the Mayfair House is a large

apartment building in the Mount Airy section of Philadelphia, and is scheduled for

demolition by its current owners, the City of Philadelphia. The history of this

easement highlights the vulnerability of facade easements, even those protected by the

IRS regulations. Issues such as the in-perpetuity requirement, accountability of the

original and subsequent property owners to the easement, and effectiveness of the

easement document are all illustrated through this case study. Hopefully, the result of

current negotiations between the Preservation Alliance and the City of Philadelphia

will demonstrate how a non-profit organization can effectively resolve a "worst case"

easement scenario.

After donation of the easement in 1981, later property owners were no longer

financially able to maintain the property, let alone the terms of the easement. That left

the Mayfair House vacant from 1982 to 1991, to the detriment of the surrounding

community, made up of large single-family residences. Many failed attempts were

made at redevelopment of this property, which repeatedly proved not to be

economically viable. The third owner of the Mayfair House after placement of the

easement, Mayfair Renaissance, Inc., began the rehabilitation project that uhimately

led to the abandonment of the Mayfair House. Mayfair Renaissance, Inc.

overestimated the income projection for the Mayfair House and overinvested in the

P^eser^ation Alliance for Greater Pliiladelphia. Abbreviated Mayfair House Chronology. 2 1 January

1999.
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property. Mayfair Renaissance, Inc was also a victim of the down turn in the real

estate market in the late 1980s. In addition to the property owner and poor

management, the mortgagee, Arnav Industries, Inc Employee Retirement Trust

(Arnav), contributed to the problem of the Mayfair House Arnav invested too much of

its assets into one property, without assessing the viability of the investment. Because

of Arnav's original overinvestment, in violation of its fiduciary responsibilities, it

could not invest further to rescue the project when Mayfair Renaissance, Inc.

encountered financial difficulties.

In January 1999, the City of Philadelphia purchased the Mayfair House

through Sheriffs Sale and scheduled its demolition. Purchase of the Mayfair House

through the Sheriffs Sale extinguished all liens on the property. At issue between the

Preservation Alliance and the City of Philadelphia is whether the Sheriffs Sale

extinguished the easement. An easement is not a lien, but rather an interest in the

property that rtms with the land If easements are extinguished ever\- time a property

owes back taxes and is sold via Sheriffs Sale, then easements will lose all credibility

and not satisfy the in-perpetuity test of the IRS The Preservation Alliance wants to

hold the City of Philadelphia to the same standard as every other property owner and

takes the position that the owner, the City, should follow standard regulatory

procedures by submitting a request for demolition to the Historical Commission. The

City of Philadelphia will likely go to the Historical Commission and argue for a

"financial hardship" variance to permit demolition. Following this decision, the

Preservation Alliance will go to the Orphan's Court of Pennsylvania and request the

' Ibid. 10





court to either compel the owner to comply with the terms of the easement or

extinguish the easement based on the frustrated circumstances of the easement.

Extinguishment of the easement, or failure in title, as per terms in the easement, would

entitle the Preservation Alliance to a percentage of the proceeds equal to their interest

in the property."' Since this property will incur a liability due to its demolition, the

Preservation Alliance asks for reimbursement for a portion of expenses accrued during

defense of the easement.

Almost across the street from the Mayfair House, Alden Park is also a unique

easement property, a complex compound of structures with complicated rehabilitation

requirements. Alden Park is an easement property whose donor received the tax

deduction and sold the property prior to completing the terms of the easement. Both

the Mayfair House and Alden Park are atypical examples of a donor's failure to

comply with the easement; however, subsequent owners of Alden Park managed to

complete the restoration envisioned in the easement document, and is once again a

thriving apartment community The subsequent property owners completed the

property restoration as required under the terms of the Rehabilitation Tax Credit and

easement document, without receipt of the easement tax incentive given to the donor.

Alden Park's use of the Rehabilitation Tax Credit far exceeded any impact that

the easement had on the property, typically the situation in projects using both the tax

credit and easement deduction. Both Alden Park and the Mayfair House were victims

' The Preservation Alliance will present to the Orphan's Court botli the Historical Commission decision

regarding the financial hardship variance and additional evidence sucii as architectural feasibility

studies showing exorbitant reliabihtation costs, when asking for tlic judiciary's decision.

"' Preservation Alliance for Greater Pliiladelphia. Draft—Deed of Preser\ation Easement. 29 July 1998.

Paragraph 12 (c).
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of the real estate market turmoil of the 1980s; however, Alden Park used other federal

preservation incentives and its owners were able to adapt to a new market. Working in

conjunction with the Rehabilitation Tax Credit, Alden Park was successfully

rehabilitated.

An important point in using any government incentive is that mechanisms

intended to spur projects for the public good do not guarantee success. As with all real

estate transactions, success is judged by the market forces; therefore, the project must

uhimately be a good business deal." Perhaps a reconciliation between the preservation

goals of the easements and the market forces that drive the project's—and sometimes

ultimately the building's—success would be for the non-profit organization in receipt

of the easement to request the same type of information as a lender. This would

ascertain the economic viability of the project. Currently, non-profit organizations can

only protect themselves during easement acquisition by requesting the mortgage

subordination and making certain that the deed is properly recorded.

Economic viability of the property at the time of easement donation, as well as

in the years following easement donation, is critical to continued success of the

easement, as is the immediate investment in the property that many easement deeds

anticipate. A danger in accepting easements on properties that have not yet been

rehabilitated is that the donor could default and/or the real estate market could change,

leaving no economically viable use for the property and significantly decreasing the

likelihood for capital improvements to the building. Requiring the donor or property

owner to place the money necessary for all restoration requirements in an escrow

12





account—a tactic used by other organizations—would help to minimize this risk, still

allowing the property owner flexibility to complete the property rehabilitation and also

receive the tax deduction. This would not only ensure the donor's accountability, but

also fulfill the preservation objective of facade easements by protecting the building.

Organizations with effective preservation easement programs must have a

thorough easement document, consistent inspection routine, sufficient resources to

protect the easement, and a knowledgeable statTto educate potential easement donors.

For preservation easements to be effective incentives, valuation procedures must be

solid and defensible. The easement-holding organization must make certain all legal

requirements under Treasury Regulation §1. I70A-14 are in compliance. As the above

case studies demonstrate, no matter how strong an easement program an organization

has, the real estate market will ultimately influence the fate of easemented properties,

particularly those that are income-producing. Given this unknown and powerful factor,

can a preservation easement really be protected "in-perpetuity'^"

" Conversation witli J. Randall Cotton. 29 March 1999.
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Chapter II: Easement Definition and Overview

As a legal agreement between the property owner and holder of the easement,

an easement governs the present and fliture uses of the property it affects, "an interest

or right in a property that falls short of outright ownership.'"- Easements allow

property owners concerned with preserving their property to maintain ownership and

ensure the continued protection of their historic property. Private and voluntary

protection of a historic property places stewardship in non-governmental hands chosen

by the property owner at the time of easement donation. The addition of a tax

deduction for this donation and the ensuing IRS regulations provides a standard for

easements that have incorporated a tax expenditure and public fiinds. Easements, a

type of incorporeal hereditament, must have very clear regulations specified in the

easement document, to make certain the purposes of the easement do not become

frustrated, and also to justify the tax deduction for this "not tangible or visible" right.
'^

The use of easements applies to both land conservation and historic

preservation. Those property owners who choose to take the tax deduction for their

easement contribution must abide by the definitions of the IRS. For the purposes of

this thesis, the term "conservation easement" could refer to any of the types of

easements that apply to the conservation of land or preservation of historic structures.

- Eli7iibeth Watson and Stefan Nagel. "Establisiiing an Easement Program to Protect Hisloric. Scenic,

and Natural Resources" Presenalion Information Booklet (Washington. D.C.: National Tnist for

Historic Preservation. 1991) p. y.

" Black's Law Dictionary- defines an incorporeal hereditament as: "Anything, the subject of property,

which is inlieritable and not tangible or visible. A right issuing out of a thing corporate (whether real or

personal) or concerning or annexed to or exercising within the same. A right growing out of or

concerning, or aime.xed to. a corporeal thing, but not the substance of the thing itself " Henry Campbell

Black. Black's Law Dictionary (S{ Paul. MN: West Publishing Company. 1990) p. 726.
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This thesis specifically addresses management of conservation easements related to

historic staictures, which could include the structure's fa9ade or interior space, in

addition to the open space related to the historic stmcture. Facade easements present

similar obligations as other types of conservation easements, but since they deal with

structures instead of open space, issues of maintenance and alteration are more

sensitive than with land conservation easements.

Regulations for easements under IRS jurisdiction provide a constant for

comparison of easement programs in non-profit organizations. These regulations

introduce issues of easement valuation methodology, problems with the in-perpetuity

requirement, as well as adding an incentive to easement donation, which in itself could

lead to property owners donating properties for mercenary reasons. Organizations that

manage these easements must also follow standards set forth by the IRS, which

regulate the easement-holding organization as a "qualified organization."

The Tax Reform Act of 1976 formally recognized conservation easements,

permitting deductions for easements limited to a term of years. In 1977, the Tax

Reduction and Simplification Act added the in-perpetuity requirement to the easement

law, placing an expiration date of June 14, 1981 for the taking of easements. Three

years later, in the Tax Treatment Extension Act of 1980, the expiration date was

eliminated and a new Internal Revenue Code (IRC) was added. Section (§) 170 (h).'^

This section defined the requirements for a Qualified Conservation Easement. From

1984 to 1997, additional regulations have further clarified easement regulations. The

Tax Reform Act of 1984 set up substantiation requirements for easement appraisal and

15





increased the penalties for the overstatement of easement valuation. IRC § 1 70 (h) did

not change in the Tax Reform Act of 1986; however, when computing the alternative

minimum tax, the donation of appreciated property became treated as a tax preference

item. The 1997 Taxpayer Relief Act provided an additional estate tax benefit only to

land subject to a qualifying conservation easement.

These regulations applied to all the easement types allowed under the

"Qualified Conservation Contribution" deduction. As IRC § 170 (h) states, the

"Qualified Conservation Contribution" must include a contribution of a "qualified real

property interest" to a "qualified organization" and be "exclusively for conservation

purposes."" A qualifying preservation easement is a real property interest that places a

perpetual restriction on the permitted use of the real property."'

Responsibility for monitoring of this perpetual restriction is given to the

"qualified [easement-holding] organization." IRC § 501(c)(3) describes the particular

type of "qualified organization" relevant to this discussion of preservation easements.

Most non-profit preservation organizations meet this criteria for a "qualified

organization." Treasury Regulation § 1. 170A-14 (c) elaborates on requirements for

eligible "qualified organizations."'" The Treasury Regulations specify that the

"qualified organization" must have the resources and commitment to enforce the

perpetual restrictions that make up the real property interest donation of the

'^ See Appendix D.

'MrC§ 170(li)(l).

' IRC§ 170(h)(2)(C).
'

' Treasur* Regulation §1.1 70A- 1 4(c). Treasiin Regulations elaborate upon restrictions of the Internal

Revenue Code.
16





preservation easement.'^ Further, the "quaUfied organization" must have as one of its

missions one or more of the conservation purposes listed in IRC § 170 (h)(4)(B)

—

preservation of land areas for recreational purposes, protection of a natural habitat or

ecosystem, preservation of open space (including farmland or forest land), or

preservation of a historically important land area or certified historic structure. '° The

IRS does not, however, place a quantifiable quality control on the easement-holding

organization. Flexibility in the definition of the "qualified organization" allows for the

varying types of eased properties throughout the United States, some of which could

require an atypical easement steward.

The Internal Revenue Code defines a "certified historic structure" as listed on

the National Register of Historic Places, either as a landmark or as a significant

building within a historic district, and/or listed in a registered historic district (i.e.

under the jurisdiction of a certified local government) and certified as historically

significant to the district.-" An easement deduction can be claimed on a property not on

the National Register at the time of donation, so long as it is listed before the donor

claims the tax deduction. This can be as late as November 1
5"' of the year following

the donation year. This definition of a certified historic strticture eliminates two types

of governmentally recognized historic properties: individually designated landmarks

within certified local governments and properties eligible for the National Register

(and therefore subject to Section 106 review). Research did not find any direct

implications of these omissions, many locally designated properties are also listed on

' Treasur\' Regulation §1.170A-14(c)(l).

'IRC§ l'70 (h)(4)(A).
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the National Register so that the property owner may take advantage of the

Rehabilitation Tax Credit and other Federal preservation incentives.

Conservation v. Presentation Easements

Preservation and land conservation easements may have similar qualifications

and principles according to IRC § 170(h) and Treasury Regulation §1.1 70A- 14, but

outside of the "qualified conservation contribution" they have differing tax and

maintenance implications. Generally, land conservation easements give the owner

increased tax benefits, acting as a stronger incentive than for historic structures. For

example, land conservation easements have an estate tax incentive, as well as the

qualified conservation contribution deduction. The Taxpayer Relief Act of 1997, IRC

Section 203 1 allows an exclusion from estate taxes for land restricted under a qualified

conservation contribution, yet explicitly excludes historic preservation easements.-'

The value of the land subject to the easement can be excluded from estate taxes, up to

forty percent.

In addition to the estate tax benefit for conservation easements, typically land

conservation easements themselves have a higher benchmark valuation than

preservation easements. A benchmark appraisal determines the rough standard for

easement valuation. Extreme examples of the valuation differences between

preservation and conservation easements are found in the Stanley Works v.

Commissioner (1986) and Sfotler v. Commissioner (1987) decisions regarding land

-' IRC§ 170 (h)(4)(B).

-'
"Estate Tax Break Created for Conser\ation Easement Donors; ISTEA Reauthorization Delayed." 16

Presen'ation Law Reporter 1223.
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conservation easements." The judgment reached in the Stanley Works v.

Commissioner {\9S6) decision allowed a valuation of the easement at seventy-five

percent of the property's fair market value prior to the time of donation. The following

year, Stot/er v. Commissioner {\9%1) allowed a ninety-one percent easement valuation.

These decisions exemplify the upper limits of land conservation easement valuation;

however, they far exceed the standard ten to twenty percent preservation easement

benchmark valuation. The valuation discrepancies between land conservation and

preservation easements translate into a lower allowable deduction for donors of

preservation easements. Chapter IV further elaborates on the valuation of easements.

Organizations can coordinate fa9ade and land conservation easements when

the usage of both could maximize the preservation of the property. Combination of

these two types of easements could also provide different types of income tax benefits

to the donor. Currently, the Preservation Alliance of Greater Philadelphia uses three

easement documents: strict building preservation easements, preservation easements

that include open space as it relates to the historic building, and open space

conservation easements. According to Robert Shusterman, Esq., attorney for the

Preservation Alliance, an easement-holding organization can combine preservation

and open space easements by either carving out the facade easement around the open

space or having an overlay fa9ade easement on top of the open space easement.-' Open

space easements or facade/open space easements will have some different deed

-- Stanley Works v. Commissioner. 87 T.C. No22 (1986) and Stollerv. Commissioner. T.C. Memo

1987-275(1987).
'' Robert Shusterman. Esq.. "Fa9adc Easements and Other Qualified Conser^ ation Contributions." in

Pemis\hania Bar Institute. The Law ofHistoric Presen-aiwn (Harrisburg: Pennsyhania Bar Institute.

1996) p. 345.
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requirements from regular preservation easements: a base line survey, maintenance

provisions for the land, subdivision and assemblage prohibitions, archeological

protection, and waste and hazardous material dumping prohibitions.-'

The Process ofFacade Easement Donation

When a donor decides to donate a qualified conservation contribution in the

form of a preservation facade easement, both the donor and donee must make certain

to follow the regulations set forth in IRC §170 (h). This includes confirming that the

donated property qualifies as a certified historic structure under the Tax Code.

Compliance with these regulations protects both the donor and the easement-holding

organization. Besides following the IRS regulations, all easement-holding

organizations should have a clear criteria for accepting easements.-- Some

organizations ask potential donors to complete an application, allowing the

organization to determine which easements best fit their criteria.

The Conservation Easement Handbook recommends obtaining a mortgage

subordination before negotiating the easement document. Treasury Regulations state

that the mortgagee must subordinate their property rights to the easement-holding

organization's ability to enforce the easement purposes in perpetuity.-* This regulation

went into effect after February 13, 1986. Besides ensuring the perpetuity of the

easement, mortgage subordination gives an indication of the economic viability of the

-^ Shusterman. p. 345.
-'

Janet Diehl andTliomas S. Barrett. The Consen'olion EasemenI Handbook (Washington D.C.: Tlie

Land Trust Alliance. 1988) p. 61.

^ Treasurv Regulations § 1. 170A- 14(g)(2),
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property—a factor that could lead to a neglected or abandoned building, as with the

Mayfair House in Philadelphia

Satullo V. Commissioner (1993) confirmed the Tax Court's opinion regarding

mortgage subordination.- In this instance. Easements Atlanta accepted an easement on

a condominium building in Atlanta, Georgia, without obtaining the subordination

agreements from all lien holders.^** Although the easement became effective on

December 27, 1985, Easements Atlanta did not record the easement deed until January

19, 1988, at which point the mortgage subordination regulations were in place.
-^

Georgia law requires recordation of the easement deed in order for the easement to be

legally enforceable. Because Easements Atlanta did not record the deed until 1988, the

mortgage holder's interest "stands in priority" to the easement under Georgia law.^"

Satullo V. Commissioner brings forth several important points related to

mortgage subordination and easement deed recording. First, it is necessary for the

easement-holding organization to obtain mortgage subordination so that in case of

foreclosure, the mortgagee cannot extinguish the easement. If the mortgagee has the

ability to foreclose on the easement, then the easement does not qualify as perpetual

under the IRS regulations. Easements Atlanta had lost between thirty-eight and forty-

five percent of their easements due to foreclosure proceedings, where the lien-holder

had not subordinated their rights to the easement, emphasizing the need for mortgage

- Satullo V. Commissioner. T.C. Memo 1993-614 (1993).

-^
Tlie Atlanta director* did not lia\e a current listing for Easements Atlanta at the time 1 conducted my

inters lews. The phone number listed in tlie National Park Ser\ ice's Director) of Easement-Holding

Organizations is incorrect.

-' Satullo V. Commissioner, p. 13-14 (1993).

^° Satullo V. Commissioner, p. 14 (1993).
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subordination under Treasury Regulation §1.1 70A- 14(g)(2) "as a means of assuring

that easements on mortgaged property are protected in perpetuity.""

In addition to the necessity for mortgage subordination, timely recordation of

the easement document would have eliminated the IRS's claim in this case, as the

easement was placed prior to 1986. Regardless of the date of easement placement, the

easement-holding organization must record the easement document in order to legally

enforce the easement.

Some potential donors are concerned they will be unable to fmd mortgage

holders willing to subordinate to a fa9ade easement. However, fifty-three different

mortgage holders agreed to subordinate their rights to the Preservation Alliance for

Greater Philadelphia. To aid the mortgagee in their understanding of preservation

easements and the necessity for mortgage subordination, the easement-holding

organization can take certain steps to educate the lender about preservation easements.

The easement-holding organization can emphasize the charitable nature of easements,

that they benefit the whole community by preserving important resources. In addition

to the charitable aspect of the easement, the legal requirement for mortgage

subordination can also be highlighted. The organization could explain that the IRS

requires mortgage subordination to secure the perpetual nature of the easement, when

the easement is a qualified conservation contribution.
'-

Perhaps one of the greatest differences among fagade easement programs is the

determination of restrictions for the easement deed—also referred to as the "easement

" Saliillo V. (\viiwissioner. p. 15 (1993).

^' Dielil and Barrett, p. 65.
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document." At this point, the donor and donee organization can tailor the requirements

of the easement to the individual property. The severity of the easement restrictions

impacts the valuation of the easement and therefore the amount that the donor can

claim as a deduction.

Easement guidelines contained within the easement document have several

purposes: to prohibit change in the form of alteration, subdivision, construction, or

demolition; to limit or restrict uses of the building; to set up restoration and

maintenance requirements for the eased building. Suggested issues for easement

documents to address are: "casualty destruction, insurance, mechanics (construction)

and other liens, possible interior access by the public and representatives of the

easement holding organizations, property maintenance, [and] indemnification for

injuries."" In the 1996 Model Conservation Easement and Historic Preservation

Easement, Stefan Nagel cites several elements of the easement document:'''

1. The Recitals, or "Whereas" Clauses 12. Evidence of Compliance

2. Legal Description 13. Inspection

3. Baseline Documentation 14. Grantee's Remedies

4. Purpose 15. Notice from Government

5. Grantor's Covenants Authorities

6. Grantor's Conditional Rights 16. Liens

7. Public Access 17. Plaque

8. Grantor's Reserved Rights 18. Runs with the Land

9. Casualty Damage or Destruction 19. Assignment

10. Indemnification and Taxes 20. Recording and Effective Date

11. Written Notice

"'
Dieiil and Barrett, p. xi.

" Thomas S. Barrett and Stefan Nagel. Model Consenalion Easement and Historic Presenation

Easement. 1996: Revised Easements and Commentary from The ConsetTalion Easement Handbook

(Wasliington D.C.: The Land Trust Alliance, 1996) p. 108-20.
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21 Extinguishment and the Stipulated

Percentage Value of the Easement

22. Interpretation

23. Amendment
24. Supplementary Mortgage

Subordination Provision
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Many of these provisions are standard for easement documents and required by the

IRS regulations for qualified conservation contributions, although easement-holding

organizations have some flexibility with certain elements of the easement document.

The Grantor's Covenants set up some of the most important elements of the easement

document, including the maintenance responsibilities of the property owner,

subdivision restrictions, and public access rights. This provision must make clear

which actions the easement document prohibits and which standards the property

owner must follow.

Philadelphia's Affirmative Maintenance Clause requires a regular maintenance

schedule to be written into each easement document, providing additional justification

for the income tax deduction taken by the easement donor. '^' The Affirmative

Maintenance Clause adds an additional protection to eased buildings by setting up a

regular maintenance routine. The Frank Lloyd Wright Building Conservancy is the

only other easement-holding organization out of those interviewed that requires a

minimum maintenance program "so as to prevent deterioration of the Facades.
"^^

Preservation North Carolina requires continuous maintenance of the eased property in

accordance with the Secretary of the Interior's Standards for the Treatment of Historic

Properties.
'^^ Other organizations simply require that the property owner maintain the

fagade in a "good and sound state of repair."^** The 1996 Model Historic Preservation

Conversation with Richard Colien. 8 April 1999.
""^ The Frank Llo>d Wright Building Conser\ancy. Preser\alion and Conser\ation Easement. 1997.

Paragraph 2(c).

' Preser\ation North Carolina. Historic Preser\ation Agreement. 1999. Paragraph 2.

^^ Presenation North Carolina. Historic Preser\ation Agreement. 1999. Paragraph 2 and Utah Heritage

Foundation. Grant of Preser\ation Easement. 1997. Paragraph 6. The LTlnfant Tnist's Consen ation
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Easement, published by the Land Tnist AlHance, requires the property owner to

maintain the eased building "in substantially the same stmctural condition and state of

repair as that existing on the date of this Easement."'*'' The 1998 National Trust for

Historic Preservation's Model Historic Preservation Easement uses similar language in

its maintenance requirements. Generally, it is in the best interest of the easement-

holding organization to specify a regular maintenance routine in the original easement

document. By laying out the maintenance requirements in the original easement

document, the donor and future property owners have a clear understanding of their

obligations.

Treasury Regulations state that any permissible changes to buildings must

comply with "appropriate local, state, or Federal standards for construction or

rehabilitation within the district.""' Generally, these standards reflect the Secretary of

Interior's Standards for Rehabilitation and Guidelines for Rehabilitating Historic

Buildings. Marilyn Meder-Montgomery provides two sample easement documents in

Preservation Easewents: A LegalMechanism for Protecting Cultural Resources

which use the Secretary of the Interior's Standards for Rehabilitation as guidelines for

any repair or reconstruction on an eased building." Among the other organizations that

use the Secretary of the Interior's Standards for Rehabilitation are the L'Enfant Trust,

Frank Lloyd Wright Conservancy, and the Model Easement for the National Trust for

Easement Deed of Gift. Paragraph 3(B) and 1991 National Trust for Historic Preser^ ation's

Preser^ ation and Conser\ ation Easement use similar language for their maintenance requirements.

-^ Barrett and Nagei. p. 96.

^"
Treasury Regulation §1. 170A- 14(d)(5)(i). as quoted in Barrett and Nagel. p. 109.

" Marilyn Meder-Montgomery. Presen-alloii Easemenis: A Legal Mechanism for Protecting Cultural

Resources (Denver. CO: The Colorado Historical Foundation. 1983) Appendix D2. p. 4 and Appendi.x

D3. p. 3.
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Historic Preservation The L'Enfant Tmst and Frank Lloyd Wright Building

Conservancy use other standards in addition to the Secretary of the Interior's—the

L'Enfant Taist uses the District of Columbia Landmarks Preservation Ordinance and

the Frank Lloyd Wright Building Conservancy suggests usage of applicable state

and/or local standards. '- Preservation North Carolina uses all of the 1992 Secretary of

the Interior's for the Treatment of Historic Properties as guidelines not only for

maintenance, but also for repair and administration of the historic property.

"

Subdivision is among one of the "most contentious" issues among those

addressed in the Grantor's Covenants Currently, easement-holding organizations are

debating whether subdivision of a property negatively affects the preservation or

conservation values of the property or has a neutral impact. ^^ Sagafyn v. Foundation

for Preservation ofHistoric Georgetown (1997) brought up the question of whether

the terms "subdivision" and "assemblage" are synonymous in the easement

document." The easement deed stated that "The property shall not be subdivided, nor

shall it ever be devised or conveyed except as a unit;" the property owners wanted to

assemble lots in order to constmct an addition to their existing structure.''*

Enforcement provisions within the deed allowed the organization to enjoin the

property owner if he/she violates the terms of the deed, leading to the injunction suit

against the Sagalyns. ' Ultimately, the Tax Court decided that subdivision and

' The L'Enfant Trust. Conser\ation Easement Deed of Gift. 1998 and Frank Lloyd Wright Building

Conservancy. Preservation and Conservation Easement. 1997.
^' Prese^^•ation North CaroHna. Historic Preservation Agreement. 1999.
^^ Barrett and Nagel. p. 1 10.

'''

Sagalvii V. Foundation for Presen'ation ofHistoric Georgelo\rn. 691 A. 2d 107 (DC. App. 1997).
''*
Sogalyn v. Foundation for Presen'ation ofHistoric Georgetown. 691 A. 2d at 109 (1997).

'''

Sagalvn v. Foundationfor Preser\'ation ofHistoric Georgetown. 691 A. 2d at 109 ( 1997).
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assemblage were considered equivalent under the District of Columbia Planning and

Development regulations, which define "'subdivision'" as '"the division or assembly of

land into one or more lots of record"'"* This case demonstrates both the need for

precise terminology in easement documents and the volatile nature of the subdivision

debate.

Two cases decided in 1994 highlight the need for unambiguous terminology in

the easement document and demonstrate that even the same organization can

encounter opposite results regarding similar issues brought to trial in Tax Court.

Frequently, the expertise of the lawyers involved and individual circumstances of the

case factor as much into the outcome as the easement document; however, the

document must not be overlooked as a critical factor in easement enforcement Terms

of the document must be clear and as non-subjective as possible. Bagley v. Fouudatiou

for the Preservation ofHistoric Georgetown (1994) and Foundation for the

Preservation ofHistoric Georgetown v. Arnold {\994) both involve property owners

who altered their eased property in violation of the easement document.* The difterent

outcomes of these two cases highlight the legal impact of easement document

terminology.

In Bagley v. Foundationfor the Preservation ofHistoric Georgetown (1994),

the Court agreed with the easement-holding organization. Foundation for the

Preservation of Historic Georgetown (the Foundation), that the property owner had

erred by constructing an addition on the rear of the house without either a building

^*
So^alvn V. Foundation for Presen-ation ofHistoric Georgetown, p. 1 12 (1997).
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permit or permission of the Foundation."' Of particular importance in this case is the

denial of the petitioner's (Bagley's) claim against the Foundation for due process

violations. The District of Columbia Court of Appeals called the petitioner's claims of

due process violations and "selective enforcement" of the easement document

"patently frivolous.'"' A significant factor in the Court's ailing was the clear and

unambiguous easement document, containing explicit prohibitions and making the

procedure for obtaining alteration approval well known."

In December 1994, the District of Columbia Court of Appeals decided the case

o{ Foiindafion for the Preservafion ofHistoric Georgetown v. Arnold {\994) in favor

of the appellee (Arnold)." Both Bagley v. Foundation for the Preservation ofHistoric

Georgetown and Foundation for the Preservation ofHistoric Georgetown v. Arnold

involved the Foundation seeking injunctive relief to force the removal of unpermitted

additions to the eased building. Where the Court found that the deed clearly expressed

the prohibitions in Bagley v. Foundation for the Preservafion ofHistoric Georgetown,

they concluded that the Foundation ambiguously interpreted the term "extension" in

the easement document. The Arnolds had enclosed the space between two dormers

and added a seasonal awning, arguing that the enclosure did not "extend the footprint

or envelope of the residence upward or outward in height, length, or width.
"°^^

According to the Foundation, the term "extension" meant any exterior addition that

Bagley v. Foiinciation for the Presen'ation ofHistoric Georgetown. 647 A, 2d 1110 (1994) and

Foundation for tlie Presen-ation ofHistoric Georgetown v. Arnold. 651 A. 2d 794 ( 1994).
^" "Court AfTiniis Order Requiring Remo\al of Addition Constnicted in Violation of Easement

Agreement. Altomey's Fees Award Also Upheld." 13 Presen-ation Law Reporter 1 1.^5.

'^'

Baglev V. Foinidationfor the Presen-ation ofHistoric Georgetown. 647 A.2d at 1 1 13 ( 1994).

"13 Presen-ation Law Reporter 1137.
"''"'

Foundationfor the Presen-ation ofHistoric Georgetown v. Arnold. 651 A.2d 794 ( 1994).
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added "interior space or 'density' to the residence"" The Court cites the Ragley v.

Foundation for the Preservation ofHistoric Georgetown ( 1 994) case as justification

for the definition of extension as increasing the area or footprint of the existing

building.''' Because no other provision in the deed clarified the ambiguity of the term

"extension" and based on the rules of free use and constmction that state "ambiguities

in the deed will be resolved against the drafter of the instalment," the Court decided in

favor of the property owner.'" This precedent emphasizes the importance of careflil

easement document drafting to prevent ftiture challenges

Although the primary provision regarding liens in the easement document

occurs with the mortgage subordination, other liens must also subordinate to the

easement in order for it to be effective. A developer in Kansas City is challenging an

easement on a historic building based on the premise that foreclosure of a mechanic's

lien on the property invalidated the easement. If the Historic Kansas City Foundation

failed to obtain subordination of the lien, then the easement could legally be invalid.'^

The model document outlined earlier in this chapter does not represent all the

possible provisions within an easement document; however, the document provides an

example of how easement policy has changed since the early 1980s, eliminating some

provisions that have been deemed unnecessary or problematic. The ability of

easement-holding organizations to enter an eased property and correct an easement

violation—the "self-help" provision in easement deeds—has been eliminated by

-'^ Foundation for the Presen-ation ofHistoric Georgetown v. Arnold. 651 A.2d at 796 (1994).

-"' Foundation for the Presen'otion ofHistoric Georgetown v. Arnold. 651 A.2d at 796 (1994).

"^ Foundation for the Presentation ofHistoric Georgetown v. . [mold. 65 1 A. 2d at 796. N'^ ( 1994).

" Foundation for the Presenation ofHistoric Georgetown v. . [mold. 65 1 A. 2d at 797 ( 1994).
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Stefan Nagel in the 1996 Model Historic Preservation Easement. Nagel gives three

reasons for this elimination: evidence has demonstrated that donors typically reject

this provision, entry rights are not always allowed by the state law, and "self-help"

rights could expose the easement-holding organization to liability under the

Comprehensive Environmental Response, Compensation, and Liability Act

(CERCLA).'" Earlier model easement documents included this provision, and some

organizations continue to use the "self-help" provision in 1999.'^"

Following drafting of the easement document, the next step in preservation

easement acquisition is obtaining an appraisal of the easement value. The IRS requires

this procedure for qualified conservation contributions, discussed later in the thesis.*'

All the easement restrictions set forth in the easement document will not achieve their

purpose of preserving the cultural resource without effective easement stewardship,

outlined in the following chapter.

^^ Rick Montgomer\ . Downtown De\ eloper Sue Kansas City Historic Foundation; Chanute Building

Fate and Parking Lot are in Question." Kansas ( 7(\' Star (2 1 October 1 994) p. C2.
^'

Barrett and Nagel, p. xii.

* Meder-Montgoiner>-. Appendix D2. p. 9—model easement document. Organizations that currently

include the self-help pro\ ision \Aithin their easement document are: The L'Enfant Tnist. Frank Lloyd

Wright Building Conser\ ancy. Utah Heritage Foundation, and the Presenation Resource Center of

New Orleans.
"' Treasury Regulation §1.170A-13(c).
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Chapter III: Easement Stewardship

All easement-holding organizations must establish and follow monitoring and

enforcement procedures in order for successful preservation of the easement

properties. Approaches to monitoring can vary among organizations, based on factors

such as the size and location of the easement, statT availability, and monitoring budget.

Effective monitoring is a legal necessity for properties eligible as qualified

conservation contributions; however, it is important for all property owners to have

confidence that the easement-holding organization has a reliable monitoring system in

place.

All easement programs, regardless of the primary method of donation

—

charitable contribution, stipulation attached to a revolving loan, or property

purchase—need funds to effectively manage their program. These funds pay for

monitoring expenses, acquisition expenses, and routine operating costs. How these

funds are managed varies from organization to organization. Typically, if fees are

collected from the easement donor, they are placed in a reserve specifically for

easement program maintenance." This reserve can be called by one of several

different terms: monitoring flmd, stewardship flmd, enforcement fijnd, endowment,

administrative expense fund.'- The National Trust for Historic Preservation suggests

that "an easement donor contribute to an 'easement endowment' or administration

*-
Janet Diehl and Thomas Barrett. The Consenatiou Easement Hamlhook: Manogiiiii Land

Conservation and Historic Presen-ation Easement Programs. (Washington D.C.; Land Tnist Alliance.

1988) p. 102. Marilyn Meder-Montgonier\-. Presenatlon Easements: A Legal Mechanism for Protecting

Cultural Resources. (Denver. CO: The Colorado Historical Foundation. 198.^) pp. 49-.'iO.

" Ibid.
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fund.'"^^ Two separate funds can also be established; one as a stewardship endowment,

where the interest alone is available, and another as a legal defense fijnd, whose

principal can be drawn from when needed."' Of course, the ability to differentiate

between the two funds implies a significant fee intake, with a large enough principal

available to create adequate income for the stewardship flind. Many organizations do

not have the capital for that sort of endowment flind.

Easement-holding organizations can collect fees several ways, as either a

percentage of the easement value, a portion of the property value, or a flat/fixed

recommended amount.* If the fee is not associated with the property or easement

value, then there are various ways that the contribution can be calculated: as a fee

based on projected costs of maintenance, a flat fee based on average administrative

costs for each easement, or a fee based on the "complexity of restrictions and nature

and size of property or building protected."* Fees can also be established though a

combination of the above methods.

In addition to their own methods of financial organization, every organization

has an individual method of easement inspection and enforcement. Those

organizations that must meet the Treasury Regulation's requirement for a commitment

to "protect" the donation must also have the "resources" to do so.'^*

^^ Elizabeth Watson and Stefan Nagel. "Establisliing an Easement Program to Protect Historic. Scenic.

and Natural Resources." in National Trust for Historic Preser\ alion. Easements and Other Private

Presen'ation Techniques. (Washington D.C.: National Trust for Historic Preser\ation. 1997) p. 16.

''^ Brenda Lind. The Consetxatinn Easement Stewardship Guide. (Washington D.C.: Land Tnist

Alliance. 1991) p. 71.

"'^
Diehl and Barrett, p. 10.'^.

'^ Watson and Nagel. p. 16.

*^ Treasun' Regulation § 1 . 1 70A- 1 4(c)( 1 ).
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The research and interview process yielded some answers regarding how

easement programs may differ in their respective approaches to monitoring,

enforcement, and funding. Resuhs of the interviews have also raised some questions

about the various options available to easement-holding organizations. No definitive

answers were obtained, rather, the concept that easement programs must adapt to their

individual circumstances and easement holdings has been affirmed. There is no one

"ideal method" of managing an easement program. Organizations that obtain

easements through methods other than the charitable tax contribution are included in

the discussion, as they have similar issues of enforcement and inspection, and tend not

to differentiate among the methods of donation when managing the easement program.

Regardless of how obtained, easements must still be properly enforced in order

to qualify for a deduction under IRC § 170(h) and to maintain the integrity and

visibility of the organization. Interns, staff members, independent contractors, or

volunteers are all potential inspectors of easement properties. A consistent and strong

inspection program has several benefits. Although not the primary vehicle for doing

so, correspondence with the property owner regarding the inspection reminds him/her

of the existence of the easement, beyond simply informing the property owner of

necessary maintenance issues. Regular inspection also assures the property owner that

the easement-holding organization is doing its job maintaining the easement. If the

property owner knows that the easement-holding organization is accessible and

actively maintaining its easement program, he will more likely inform or consult with

the organization before making any changes to the property. In case of violations,

regular inspection reports provide a consistent record of the property's condition, as
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well as providing a record of the easement violation. Annual inspection can also save

time and money if the violation is caught early and the property owner made aware;

thereby preventing the occurrence of fijrther, more expensive damage to the building."'

Consistent inspection methods and clear inspection forms make it easy for the

property owner to anticipate maintenance requirements and holding organization's

expectations. Eight of the fourteen interviewed organizations use staff members to

perform inspections, enabling the inspector and property owner to develop a

relationship.'" Even if an organization has frequent staff turnover, usage of a staff

member still provides more continuity than use of annually rotating interns.

Organizations that use interns to inspect their easement properties also have

some ability to develop a continuous personal relationship with property owners, as

the intern would report to a staff member, who would act as liaison between the

inspector and property owner. Interns, however, do not have as much experience with

the easement property as a staff member may, and their inspection skills and practices

could vary widely from year to year. For organizations with limited resources, interns

provide an inexpensive way for properties to be inspected on a regular basis. Use of

intern inspections as a trigger for more in-depth professional ones, allow organizations

with limited funds to more etTiciently use their resources.

Independent consultants have the professional expertise that interns lack, but

also have similar problems concerning property familiarity and inspection consistency.

For understaffed organizations independent consultants are an alternative to taking

J'Lind.p. 27.

" See Appendix A.
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valuable staff time to perform inspections. The L'Enfant Trust, with only one staff

person, has used the same private consultant to photograph and document their

easement properties for fifteen years.' In situations like this, an independent

consultant provides consistency similar to that of a staff person. Because the IRS does

not provide strict guidelines for easement inspections, they can vary from intensive

architectural conditions surveys to photographic "windshield" surveys.

Monitoring and Enforcement for Easement Properties Subject to IRS Regulations

In order for the fagade easement to qualify for the charitable contribution

deduction, the IRS has several requirements, including that the property must be

donated "in perpetuity" to a "qualified organization." - These regulations place certain

burdens on non-profit organizations, who must maintain the proper level of resources

for continuing management of easement properties in-perpetuity. The in-perpetuity

requirement in IRC § 170(h)(2)(C) and § 170(h)(5)(A) particularly differentiates

easements that qualify for the charitable deduction from easements given through

revolving loan programs, gifts, and other means, codifying the commitment of the

organization to the easement.'' Treasury Regulation § 1 1 70A-I4(b)(2) further

explains the in-perpetuity requirement in relation to the "qualified real property

interest" stipulation of the IRS Code."' Applicable to issues of monitoring,

enforcement, and resources. Treasury Regulation § 1. 170A- 14(c) elaborates on the

'' Comersation \\\{h Carol Goldman. 1 March 1999.

'' IRC § 17()(li)(5)(A). "A contribution shall not be treated as exchisi\ely for conscr\ation purposes

unless tlie conscr\ation purpose is protected in perpetuity." IRC § 170(h)(1)(B).

^'
IRC § 17()(h)(5)(A), "A contribution shall not be treated as exclusixely for conscr\alion purposes

unless the conser\ation purpose is protected in perpetuity."

^IRC§ 17()(h)(l)(A).
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requirement for easement donation to a "qualified organization.
"'"^

Although the

regulation states that a qualified organization must "have a commitment to protect the

conservation purposes of the donation and have the resources to enforce the

restrictions," the regulation does not provide guidelines regarding the nature of the

resources.
'^

Whether an organization mns its easement program out of its general operating

fund, from an easement stewardship fund, or from both, if the IRS requires the

easement to be managed in-perpetuity, IRS regulations must make certain that the

organization will be able to support its easement program. Lack of clarity on

enforcement procedure and resource allotment in the Treasury Regulations leads to a

widely varying degree of enforcement and resources among "qualified organizations."

Some organizations maintain a successful stewardship reserve fund based on donor

fees for their easement program, while others spend all collected fees on maintaining

their program. Those organizations that do not collect fees am easement programs

out of their general operating expenses.'* All of these methods will allow for a

successful easement program; however, complexities of individual easements could

require enforcement expenses beyond the typical easement maintenance. In these

situations, a separate stewardship fund would provide the resources for an

''
Internal Re\enue Code of 1986. Section 170(h)(1)(B). This section states that tlie easement must be

donated to a qualified organization.
^^ Treasun Regulation §1.170A-14(c)(l).
"

All fees associated with easement donation aiegenemlly eligible as part of the donor's charitable

donation for tax purposes.
'**

Georgia Tnist for Historic Preser^ ation. Historic Annapolis Foundation. PreserA ation North Carolina.

Utah Heritage Foundation.
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organization to enforce an easement as needed, instead of having to find the resources

as situations arise.

Those organizations that do not have stewardship funds frequently

acknowledge that stewardship funds provide security to an easement program. '

Stewardship fijnds are especially important as a reserve for any potential legal costs

that may arise. Although fijture costs are impossible to predict, existence of a legal

reserve enables the organization to use its legal authority to enforce a non-compliant

easement. A property owner cannot take an organization's power seriously if they

know that there is no consequence of non-compliance.

If an organization has a stewardship fund set up for maintenance of its

easement program, it must decide how to supply the resources for the stewardship

fund. As earlier discussed, fees are generally based one or some combination of a

percentage of the property's fair market value, a percentage of the appraised value of

the easement donation, or an estimated calculation of the time involved in the entire

easement process Although the IRS did hold easement donations under scrutiny in the

past, some feel that following codification of the appraisal regulations in 1984 under

Treasury Regulation § 1 1 70A- 13(c), the worry that easement-holding organizations

and easement donors could be in collusion was somewhat lifted.**"

Some organizations have experienced that basing the easement fee on the

appraised value of the easement cuts into the tax advantage of donating the easement.

^' Utali Heritage Foundation and Historic Annapolis Foundation are establishing endowments for tlieir

easement programs.
^" Conversation with Robert Shustennaa Esq.. 24 Febniar>' 1999.
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by as much as ten to twenty-five percent (10-25%) at times." The Frank Lloyd Wright

Building Conservancy uses the fair market value of the property as the basis for their

fee.*- For organizations that use a percentage of either the fair market value or the

value of the donation, this percent can be negotiated based on the circumstances of a

specific property."

The New York Landmarks Conservancy, Society for the Preservation ofNew

England Antiquities (SPNEA), and National Tmst for Historic Preservation use the

calculation method. The New York Landmarks Conservancy uses two costs as the

basis for their calculations: the cost of easement negotiation, and the cost of

administering the easement." Negotiation of the easement is a one-time fee, simpler to

calculate than the administrative fee, which estimates what the easement will cost the

Conservancy to maintain over a length of time. SPNEA bases their fee on the

complexity of the easement and estimated staff time spent on enforcement. As a

regional organization that potentially has to travel a fair distance to inspect an

easement property, SPNEA has additional considerations beyond those at most local

non-profits. The National Tmst for Historic Preservation uses inspection costs and

administrative overhead for their fee calculation. The large geographic dispersion of

National Trust easements makes their inspection costs a large part of easement

maintenance. Also, the existence of in-house counsel makes legal fees less of a

" Historic Charleston Foundation, at the National Tmst for Historic Preser\ alien's 49"' Annual National

Preser\ation Conference. October 1998.

*- Conversation \\\\h Tom Sclunidl. 19 Febnian 1999 and conversation witli Robert Shustennan. Esq..

24 Februar\ 1999.
" Conversation with Robert Shuslernian. Esq.. 24 Febniar> 1999 and conversation wiUi Bill Beuter. 12

Febnian 1999.
*' Comersation witli Roger Lang. 12 Februar> 1999.
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concern for the National Trust. Although the National Trust has only a small

percentage of easement properties eligible for the charitable contribution deduction,

and therefore not subject to the in-perpetuity clause, they multiply the cost of

inspection per property by twenty—for twenty years of inspecting. This illustrates the

difficuhy implicit in the in perpetuity requirement—how can an organization predict

future costs? If an easement must be maintained in-perpetuity, then the costs of that

maintenance would logically be infinite. Careful management of flinds to allow for the

ability to establish a stewardship fund is a way for the organization to provide some

level of security to its easement program. Generally, organizations assume a certain

level of predictability in their easement programs, however, as illustrated by the

examples in Chapter I, an organization should be prepared to deal with a problem

easement, perhaps through an emergency fund.

Looking at an organization's easement portfolio in entirety demonstrates the

importance of easement fees and the interrelationship among easement properties.

Easement acquisition requires organizational resources, yet the time spent acquiring a

large easement compared to the time on a smaller one is usually equal. "*' By accepting

an easement on a significant property that will bring in more funds to the organization,

several things are accomplished. Not all easement-holding organizations maintain a

one-to-one correlation between a property's easement fee and the cost of maintenance

for that property. Fees accrued through the donation of large easements can help off-

set the maintenance costs associated with smaller easements. A stewardship fijnd can

be a single "pot of money" that provides the money to maintain an organization's
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entire easement portfolio.^'' In terms of the organization, time is used more efficiently

and more money is generated for easement maintenance with larger easement

donations. If an easement program does not successflilly generate money, they cannot

maintain an efficient program and frequently go into hibernation, potentially at the

expense of their other easement properties.*' The preservation benefits can also be

greater, typically the donation of larger properties has a greater impact on the

community.**

Factors ofSuccessfully Monitored Easements

Preservation professionals involved in easement programs state that one of the

main problems with easement compliance is the lack of communication between the

property owner and the easement-holding organization, whether due to poor title

searches during property transfer or a misunderstanding of the easement restrictions.

In any case, for an easement to work to its maximum potential, a fundamental

necessity is that the property owner must be aware of the easement and its

requirements. Consistent inspection reports and correspondence with the property

owner can alleviate these problems, as can clear regulations and reports. Property

owners can feel overwhelmed if they receive inspection forms that list in minutiae

*' Conversation witli J. Randall Cotton. 1 March 1999.

*-
J. Randall Cotton compares the easement stewardship fund with insurance practices. Tlie insurance

industrv averages its total premium intake to roughly average liability claims o\er a period of time.

Therefore, a larger easement portfolio and stewardship ftmd will "even out" tlie risks to the easement-

holding organization over time.

*' Conversation witli J. Randall Cotton. 1 March 1999.

*^ Ibid.
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every imperfection with their property. Prioritization of issues can give the property

owner an achievable hst of projects to bring their property into compliance.^'

Keeping the easement-holding organization informed of changes the property

owner wishes to make requires cooperation among several different entities. Generally

these groups would be the easement-holding organization, the municipality's building

permit office, and the local historic preservation commission (if applicable). In 1992,

Washington D.C. amended their Uniform Conservation Easement Act to require the

approval of the easement-holding organization prior to building permit approval for an

eased property.*' The Preservation Alliance for Greater Philadelphia also regularly

updates the Philadelphia Historical Commission with their easement holdings. This

law insures that all building alterations comply with the easement deed and should

serve as an example for other municipalities. Similarly, cooperation between the local

preservation commission and the easement organization would eliminate or at least

minimize property owner conflision regarding preservation requirements, as well as

acting as another line of defense against a property owner determined to alter their

property." Often once a property owner makes a major alteration to a building,

reversal of the non-compliant feature is time consuming, difficuh, and expensive for

all the involved parties. Frequently, the easement-holding organization documents the

non-compliant feature for their records and use in potential future legal disputes.

Cooperation among organizations with similar goals and missions would benefit

^^ See Appendix C.
"' Comersation with Carol Goldman. 1 March 1999.

"
In Foundation for the Presen-ation ofHistoric Georgetown v. Snfialyn. No. 90-CAl()164 (D.C. Snpcr

Ct. Dec. 12. 1991). the Mayor's Agent for Historic Preser\ation and Commission of Fine Arts in
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everyone, and eliminate conflicting requirements and regulations. A few simple

measures could increase the effectiveness of easements, making them more attractive

as a preservation tool. Standard expectations of easement-holding organizations in

regards to financial resources and monitoring procedures would create a control to

protect the quality of easement programs throughout the United States.

Washington D.C. allowed an addition to a property protected by an easement, which the easement-

holding organization vocally opposed. 16 Presen'olion Law Reporter 1 15.1 (1997),
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Chapter IV: Fagade Easement Valuation

"Easements are the reaction to economic change; they exist to prevent it. " ' -Judith Re^nohls

In order for fagade easements to be effective preservation incentives, donors

must have confidence that their donation is sound and irrevocable. Thus, fagade

easement valuation procedures, which determine the amount of the charitable

contribution deduction, must be legally sound. All easements discussed in this chapter

refer to qualified conservation contributions, either open space or fagade easements.

Reference in this chapter to "conservation easements" implies both open space and

fagade easements—i.e., easements covered by IRC § 170(h).

Appraisers use three valuation procedures—the comparable sales/market

approach, the income approach, and the cost approach. Each of these appraisal

methodologies are available for preservation easement appraisal. The issue of

easement valuation and appraisal primarily affects the easement donor, not the

easement-holding organization. It is in the best interests of the easement-holding

organization, however, to make certain the donors use qualified appraisers and follow

the Treasury Regulations as a prevention against future challenges from the IRS.

While no set formula exists for preservation easement appraisal, current procedures

and recommendations will aid the parties involved in easement acquisition. Easement

appraisers must be consistent with their own work, applying similar principles to all

their easement appraisals.

'-
Judith Reynolds. Historic Properties: Presenation and the \ 'aluation Process (Chicago: Tlie

Appraisal Institute. 1997) p. 113.
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Many of the issues addressed by professionals involved with preservation

easements in the 1980s have been resolved through updates to the Treasury

Regulations and increased appraiser experience with easements. Judith Reynolds has

published two important pieces on valuation processes of historic buildings and the

National Trust for Historic Preservation and the Land Trust Alliance released a second

edition ofAppraising Easements in 1990, updating the 1984 publication."- These three

works are the major contributions to the field of easement appraisal for the 1990s.

Many of the earlier articles and publications address tax shelters that have been

eliminated, or other easement appraisal issues resolved in future court rulings.

The main vulnerability with easement appraisal is placing a monetary value on

an intangible property right, also known as an incorporeal hereditament as defined in

Chapter I.*^^ How do easement-holding organizations ensure the security of their

easement program and reassure potential donors that their donation will not be

challenged by the IRS? Under Treasury Regulation § 1 .
170A-13(c)(5)(iv), regarding

qualified appraiser exclusions, no easement-holding organization can retain an

appraiser for the benefit of those wishing to make an easement donation.'' Therefore,

the easement-holding organization can only have a limited influence on the easement

valuation process. To aid the donor in finding a qualified appraiser experienced in

''
Judith Reynolds. Historic Properties: Preser\'ation and the I aluation Process (Chicago; Tlie

Appraisal Institute. 1997). Judith Reynolds. Appraising Historic Properties (Washington DC: The

National Tnist for Historic Preser^ation. 1994) and National Tnist for Historic Preser^ation and Land

Tnist Alliance. Appraising Easements: Guidelinesfor I aluation ofHistoric Preseiration and Land

Consenation feve/wew/.f. (Washington. DC: National Trust for Historic Presen'ation and Land Tnist

Alliance. 1990).
'^ This definition can be found on page l.'^. footnote 12.
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fa9ade easement appraisal, some organizations— i e , the Preservation Alliance for

Greater Philadelphia—provide a list of experienced easement appraisers to interested

donors. Qualifying this list must be the disclaimer that the organization does not

endorse any specific appraiser, but provides the list as a service, leaving the selection

of an appraiser to the donor's discretion.

Since the 1976 legislation enabling a charitable deduction for a conservation

easement, or IRC § 170(h), the IRS has contested the valuation of some open space

and fa9ade easements. As with other aspects of open space and fa9ade easements, each

type of conservation easement presents different valuation questions. With the growth

in easement popularity and the corresponding increasing stringency of IRS

regulations, standard practices for conservation easement valuation have developed.

Along with this development, tax case law and the IRS have eliminated early tax

shelters previously provided through a combination of accelerated depreciation and

the conservation contribution deduction.

For example, in the early 1980s, some lawyers found a tax shelter in the

Internal Revenue Code that did not prevent a property owner from depreciating their

basis of the property to zero and then taking an additional deduction through a

charitable contribution deduction, providing a complete shelter for ordinary (taxable)

income.^- Beneficial depreciation schedules under the Tax Reform Act of 1976

allowed the possibility of historic property owners to use an alternative accelerated

' • Treasury Regulation §1.1 70A-1 3 (c)(5) (iv)(F): Tliis section proliibits an appraiser who is regularly

used by the donor, donee, or a part> to the trans;iction. from being a "qualified appraiser." unless they

perform most of their appraisals outside that organization.

"'^
Richard J. Roddewig and Jared Shalaes. "Appraising the Best Tax Shelter in Histor>."" The Appraisal

Journal 50/1 (Januan 1982) p.28.
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method of declining-balance depreciation for rehabilitation projects/" These schedules

were to be used when the rehabilitation expenditures exceed the building's depreciable

value, thereby increasing the attractiveness of the tax shelter."** Several legal

precedents and a revision to the IRC, as well as the Tax Reform Act of 1986, have

eliminated this shelter.'"' Dorsey v. Commissioner (1990) noted that "the allowable

charitable contribution deduction for ordinary income property is limited to the basis

of the property donated.'"""

Consen'ation Easement Substantiation Regulations

In the early 1980s, the IRS performed an easement study in Washington, D.C.,

based on the resale value of a sampling of homes, for the purpose of determining the

effect of easements on property value. Results of this study found that donating an

easement created no diminution of property value. This finding meant that all previous

deductions taken by easement donors could be called into question, in addition to

eliminating the tax deduction for qualified conservation contributions.

Fortunately, for the future of easements, this study was hugely flawed and

discredited; however, it had a "chilling effect" on easements in the mid-1980s.'"' This

study did spark a review of approaches to easement valuation, culminating with the

^'
Juditli Reynolds. Appraising Historic Properties (Washington DC: The National Tnist for Historic

Preser\ation. 1994) p. 6
'** Roddewig and Shalaes. p. 26.
"^ IRC Section 170(e)(1)(A). Lmy v. United States (1986). Glen v. Conwiissioner (19^2). and Morrison

V. Commissioner (1980).
^"" Dorsey V. Commissioner. T.C. Memo 1990-242. p. 41 FN26.
"" Robert J. Shusternian. Esq.. 'Tapade Easements and Other Qualified Conscnation Contributions."

The Law ofHistoric Preseiyation. (Harrisburg: Penns> Ivania Bar Institute. 1996) p. 3.13.
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publication o^Appraising Easements and the added substantiation requirements of

Treasury Regulation §1. 170A- 13(c), both in 1984.""

Prior to this standardization of easement valuation, the problems caused by

unclear easement valuation methods seriously reduced the attractiveness of easements

as a preservation incentive. Questioning by the IRS of valuation procedures during the

early 1980s led to many audits, and even to a zero valuation policy on facade

easements, aided by the aforementioned Washington D.C. study. The Tax Reform Act

of 1984 enacted a tax penalty for the overvaluation of conservation easements. Only

applicable to cases where the appraiser overvalued the easement by over one hundred

fifty percent of the correct valuation, the penalty is thirty percent of the underpayment

of taxes. Current Treasury Regulations state that for a property contribution over five

thousand dollars ($5,000), made after December 31, 1984, the owner must obtain a

"qualified appraisal," [§ 1.170A-13(c)] consisting of three requirements:

1) a qualified appraisal as outlined in § 1.170A- 13(c)(3)

2) a completed appraisal summary as defined in § 1.1 70A- 13(c)(4)

3) records that contain information required in § 1. 170A-13(b)(2)(ii)

Treasury Regulations state that a "qualified appraisal" must be an appraisal

made by a qualified appraiser less than sixty days before the contribution date, but not

after the due date of the return on which a deduction is claimed."" A qualified

appraiser describes an appraiser who has the professional qualifications necessary to

"^"
National Tnist for Historic Presenation and Land Tnist Alliance. Appraising Easements: Guidelines

for J'alualion ofHistoric Presen-alion and Land Consen-ation Easements. (Washington. D.C; National

Tnist for Historic Preser\ation and Land Tnist Alliance. 1984. 2'"^ Edition 1990).

"" Treasury Regulation § 1. 17{)A-13(c)(.^)(i)(A) and § 1. 170A-13(c)(3)(iv).
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make the appraisal without receiving a contingent fee, is not affiliated with or related

to the donor, is not the donor or donee, and has not had a prior history of false

appraisals.'"^ The qualified appraiser must prepare, sign, and date the qualified

appraisal, including specific information such as a description of the property, physical

condition of the property, date or expected date of contribution, and the terms of

agreement or understanding made by the donor or donee in relation to the use, sale, or

other disposition of the contributed property. Also included must be the appraiser's

qualifications, a statement that the appraisal was for income tax purposes, the date of

appraisal, appraised fair market value of the property on its contribution date, method

of valuation, and basis of valuation consisting of a justification for sampling and

explanation of the procedure used."" IRS Publication 561, Determining the J'aliie of

Donated Property (Rev. Dec. 87), defines fair market value as "the price that property

would sell for on the open market" and "the price that would be agreed on between a

willing buyer and a willing seller, with neither being required to act, and both having

reasonable knowledge of the facts
""" This definition applies to fair market value

appraisal of the property both with and without an easement.

An appraisal summary (IRS Form 8283) is a summary of a qualified appraisal,

signed and dated by the donee and qualified appraiser, that includes the following

information in addition to that listed above: name and taxpayer information of the

donor, donee, and qualified appraiser, date and manner of acquisition (purchase.

"" Treasurv Regulation § 1.170A-LMc)(5).
""

Treasur\' Regulation § 1.170A-l.^(c)(3).

""^
Richard J. Roddewig. "Preser\ ation Easements: An Appraiser's Primer on Tax Rules and Valuation

Issues." ALI-ADA ( otirse ofStudy: Historic Presen'otion Law (Sa\annal\. Georgia: National Tnist for

Historic Presen ation and ALI-ABA. 1998) p. 9.
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exchange, gift, bequest, bargain sale), adjusted cost or basis of the property according

to section 1016, appraiser declaration that the fee was obtained through permissible

means, and any other relevant information.""

Valuation Differences Bettveen Fagade and Open Space Easements

Several of the differences between facade and open space easements are

relevant to the discussion of valuation techniques and the effectiveness of both types

of conservation easements as incentives. Donation of a conservation easement can

result in a property tax reduction based on the resulting reduction of value. Facade

easement donee organizations do not typically encourage exploitation of this tax

advantage, because the donation of a facade easement often coincides with a building

rehabilitation that would result in an increase in property value."'- Property tax policies

vary among municipalities and according to the individual property. Easement donors

have the option of reassessment following donation of the easement. Whether they

will receive a diminution in their property tax in inconclusive.'"'' Open space

easements typically have a clearer loss of value, particularly associated with the loss

of development rights.

Open space easements also have a higher benchmark, or standard, easement

valuation because of to the greater loss of development potential.'"' Slanley Works v.

Cowmissioner (1986) allowed a deduction of seventy-five percent for the contribution

'"
Treasiir> Regulation § 1.170A-l.^(c)(4)

"'^
Robert J. Shustcnnan Esq.. Comersation with author, 24 Fcbnian* 1999.

'™ The topic of propert> tax appraisal and fagade easement donation needs further research and is

beyond the scope of this thesis.
' "' Another ta.x ad\ antage available to open space easements, with specific exclusion of fagade

easements, is the pro\ision in the 1 997 Taxpayer Relief Act for estate tax exemption of land subject to a

conser%ation easement, discussed in Chapter II.
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of an open space easement. A year later, with the Stotler v. Commissioner (1987)

decision, a ninety-one percent decrease in property value was allowed, again for an

open space easement.'" While the typical open space easement valuation benchmark is

less than these extremes, their approval demonstrates the discrepancy between open

space and facade easement valuation. The typical benchmark for facade easements is

ten to twenty percent of the property's pre-easement fair market value. Open space

easements also have lower on-going property maintenance costs than facade

easements. These valuation discrepancies illustrate that, according to the IRS, open

space easements are worth more than fa9ade easements.

Sustaining a building in-perpetuity has many ramifications, including

additional maintenance restrictions and the possibility of flmctional obsolescence, not

applicable to open space easements, Dorsey v. Commissioner {\990) recognized this

difference: "A fa9ade easement is different from an open space easement. In the

former, the right to control the building exterior is involved while the latter involves

no such right.""- Difficulties in valuing a facade easement stem from differences

among the properties that make a standard valuation procedure impossible. Properties

can have different current or prospective uses, neighborhood characteristics, and

zoning restrictions."- A single standard should not be set for properties under the

jurisdiction of a local preservation ordinance, because the impact varies from one

building to another. Comparison between properties in two historic districts, under

"' Stonley Works and Subsidiaries v. Commissioner. 87 T.C. No. 22 ( 1986) and Sfoller v.

Commissioner. T.C. Memo 1987-275 ( 1987). as discussed in: Nalional Tnist for Historic Presenation

and Land Trust Alliance. .l/'/wn/.s7/;^e Ea.'^ements: Crwdelines for I 'aliiation ofHistoric Presen-otum ami

Land Conser\'ation Easements, p. \\\.

"- Dorsev v. Commissioner. T.C. Memo 1990-242 at 33-34.
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different jurisdictions but in the same city, results in different diminutions in value:

Griffiti V. Conmiissioner (1989) determined a twenty percent diminution in value for a

property under jurisdiction of the Historic District/Landmarks Commission in New

Orleans, while Hi/born v. Cowwissioner (1985) dealt with a property in the Vieux

Carre District, finding a ten percent diminution in value.'" This example proves that

even with relatively similar circumstances, and in the same general real estate market,

two facade easements do not necessarily have the same value

Valuation ofHistoric Properties

Increased popularity of the preservation movement has risen from numerous

factors, resulting in new incentives and valuation principles. Government policy,

popularity of historic properties, evolution of architectural styles, and usage of existing

resources are among the factors leading to the integration of historic structures with

the principle of highest and best use, a guiding principle in property appraisal.'"

Preservation regulation in forms such as local ordinances has either eliminated or

made difficult the possibility for legal demolition of many historic structures.

Government incentives like tax credits and conservation easements have increased the

profitability of historic preservation. As the general population grows aware of the

irreplaceable nature of historic buildings, their popularity increases, thereby increasing

the risk involved when a developer proposes the demolition of structures that are

important to the community. Community opposition can increase project costs and

make a developer unpopular to the community in which he attempts to promote his

' Nicoladisv. Commissioner. T.C. Memo 1988-163 at 13.

'

Griffiti V. Commissioner. T.C. Memo 1989-130 and Hilhorn v. Commissioner. 85 T.C. 677 (1985).
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development. In addition to these factors, transitions in architectural styles in the latter

half of the twentieth century have led to a higher degree of comfort in the architectural

profession with contextual design, increasing the viability of historic properties in

relation to new architecture.

Concerns about sprawl and the wasting of resources are very relevant to the

historic preservation movement, as typically large concentrations of historic buildings

are located in downtowns, adding to the sense of community. Recently, the "New

Urbanism" movement of Andres Duany, Elizabeth Plater-Zyberk, and Peter Calthorpe

has attempted to imitate the urban form and even the architectural details found in

many older communities. All ofthese factors justify and explain the preservation

incentives that have occurred since the 1970s; however, despite the above motives and

impulses for preserving historic fabric, without incentives, many situations

economically favor demolition over rehabilitation, making the effectiveness of

preservation incentives even more important.

The principles of change, contribution, and supply and demand all must be

considered when analyzing historic properties.'"^ As many historic buildings may not

be capable of fully satisfying their original use (the principle of change), adaptive use

and restoration or renovation are viable alternatives to demolition. Costs associated

with rehabilitation and maintenance of historic structures must be factored into the

valuation of the property after placement of the easement, to determine the amount of

the incentive. The rarity of historic properties contributes to their value under the

'" Judith Re>nolcIs. Historic Properties: Presen-ation and the I'aliiation Process, p. 58.

'"" Reynolds, Historic Properties: Preser\'ation and the J'alualion Process, p. 61.
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principle of supply and demand, assuming the appraised building's style is popular at

the time of valuation: "Where little demand exists for a particular type of historic

building, there is little value regardless of the supply. On the other hand, demand that

exceeds the existing supply will drive value up "" As economic and land use

circumstances change over time, so will the property's highest and best use. Normal

shifts in the real estate market indicate that the best use of a property or building

change with time. Therefore, the static nature of fa9ade easement restrictions places an

economic risk on the property, reducing its value.
"^

Foundations ofEasement Valuation

As the demand for land increases and existing structures fail to fill their zoning

envelope, application of the highest and best use principle frequently leads to the

demolition or insensitive aheration of historic buildings. Maximum utilization of land

is the driving principle behind highest and best use. Two factors are critical when

determining whether redevelopment of the property would lead to its highest and best

use: the greater potential density that would maximize income capacity and the

potential superior physical condition.'"

Fa9ade easements protect against insensitive alterations and losses of historic

fabric. In theory, restrictions on the usage of the land and improvements that

correspond with fa9ade easements are seen as resulting in a diminution of value on the

property. Multiple interpretations exist regarding how to quantify this diminution of

" ' Re>noids. Historic Properties: Presen-ation and the I'aluation Process, p. 62.

"^ Paul K. Asabcrc and Forrest E. Huffman. "The Value Discounts Associated «itli Historic Fagade

Easements."" The AppraisalJournal (Apn\ 1994) p. 274.

'" Rejnolds. Historic Properties: Presetration and the Valuation Process, p. 58.
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value within the confines of the "before" and "after" method, the accepted technique

for conservation easement valuation. "Before" refers to the value of the property

before placement of the easement, while the "after" value pertains to the property's

value following the easement donation. In 1977 the Tax Court established its approval

of this method for open-space easements in Thayer v. Commissioner (1977) '-" Thayer

V. Commissioner (1977) "provides an excellent discussion of the factors an appraiser

must consider in valuing an open space easement;" however, open space and fagade

easements have different valuation problems and restriction implications.'"' While

affirming the use of the before and after valuation method for facade easements,

Hi/horn v. Commissioner (\9S5) outlines the judiciary's interpretation of the before

and after methodology and highest and best use principle as applied to fa9ade

easement valuation:

'Before' value (before value) is arrived at by first determining

the highest and best use of the property in its current condition

unrestricted by the easement. At this stage, the suitability of the

property's current use under existing zoning and market

conditions and realistic ahernative uses are examined. Any

suggested use higher than current use requires both 'closeness in

time' and 'reasonable probability.' Next, to the extent possible,

the three commonly recognized methods of valuing property

(capitalized net operating income, replacement cost, and

comparable sales) are used, but are modified to take into

account any peculiarities of the property which impact on the

relative weight to be afforded each respective method.

'After' value (after value) is arrived at by first determining the

highest and best use of the property as encumbered by the

easement. At this stage the easement's terms and covenants are

examined, individually and collectively, and compared to

existing zoning regulations and other controls (such as local

'-' Thayer V. Conwiissioiier. TC Memo 1977-.^7().

'"' Tliomas A. Coughlin. "Historic Presenation Easements." (1987) p. 24.
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historic preservation ordinances) to estimate whether, and the

extent to which, the easement will affect current and alternate

future uses of the property. Next, the above-mentioned three

approaches to valuing property are again utilized to estimate the

value of the property as encumbered by the easement.'--

The before and after approach as described in Hi/horn v. Commissioner set the

standard for ftiture challenges to fagade easement valuation. Debate regarding which

of the three appraisal methods—comparable sales, income, or cost—most accurately

reflect the value of fagade easements continues, as the judiciary discourages

mechanical application of the before and after methodology.

The Comparable Sales (Market Data) Approach

Perhaps the "simplest and most direct" of the three valuation approaches, the

comparable sales approach requires finding comparables to the subject property and

using them to determine the value of that property.'-' Ideally, this approach uses

properties nearby the subject property sold close to the appraisal date and with similar

physical and development characteristics. An appraiser first uses criteria to find a

comparison, such as location, sale date, size, style, and historic or cultural value.'"'

Restriction of the sale date and location are particularly important for making an

accurate comparison. If the subject property is in a historic district, then finding a

comparison in that district simplifies the comparison procedure. However, if the

property is not in a historic district, it is better to look in other areas for comparable

historic properties than to use a non-historic property and add a variable to account for

'-- Hilborn v. Conmiissioner. 85 T.C. at 689 (1985).
'"' RcMiolds. Historic Properties: Preseiralion and the I 'ohiation Process. 111.

''^ Reynolds. Appraising Historic Properties. 10.
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the historic characteristics of the subject property.'-" Once the comparison properties

are assembled, the appraiser must fmd a common unit of comparison, such as per-acre

for land and per-square-foot for a building. Properties with a greater than usual

amount of land should have the land valued apart from the improvements.'-" Factors

for adjusting the sale price to the property's unit of comparison are; "location, zoning,

date of sale, physical condition, conditions of sale such as undue pressure to buy or

sell, and financing terms that vary from those typical in the market."'-' From these

adjustments, the appraiser analyzes the difference in sale price based on these

conditions. Ideally, the compared properties will only be different in terms of the

variable in question.
'^^

As adjustments for variables such as changing economic conditions and

different locations are made in the sale price, they should maintain mathematical and

logical consistency. In easement valuation, this approach reliably values the land

related to a facade easement.'-' If no comparable property exists with an easement for

the after valuation, the appraiser could find properties whose densities are comparable

to the reduced density of the eased property, including land whose development rights

have been sold as part of a Transfer of Development Rights transaction, for that

particular right lost in a facade easement donation."" The court in Losch v.

Commissioner {\9%%) recommended usage of the same property pre- and post-

-" Reynolds. Appraising Historic Properties, p. 10.

-'^ Reynolds. Appraising Historic Properties, p. 10.

-' Reynolds. Appraising Historic Properties, p. 1 1.

-* Reynolds. Appraising Historic Properties, p. 12.

-' Hilborn v. Coniinissioner {19^5).

^" Re\nolds Historic Properties: Preseiralion and the I aluation Process, p. 111-12.
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easement if the comparable sales approach was employed.''" Usage of easement sales

databases with the comparable sales approach can also be a problem. Some typical

methodological problems with these appraiser databases are: comparing an appraisal

of a property's unrestricted value with a later sale price of an easement or an easement-

encumbered property and use of an old sale as a before value, with adjustments for

current market conditions."'

The Income-Based Approach

Applicable only to income-producing properties, the income-based approach

"may be the most reliable appraisal method in the Before and After valuation of

historic income-producing properties."'" This approach uses two criteria: the

property's current and anticipated production of net income, and anticipated sale

prices. "' Both yield/capitalization rates and yield-to-maturity rates are used to

determine the market value of the subject property. Capitalization rates reflect the

relationship of a property's price/value to its estimated or actual net income. These

rates are generally lower than yield-to-maturity rates, which allow for an anticipated

increase or decrease in the property's fijture value.'" Inflation, improvements in the

property's location, and increase in the popularity of the building's style all account

for an increase in the value of a property."- Conversely, a property's value decreases

as the property deteriorates, the location's desirability goes down, or the building's

"' Losch V. Cowwissioner. T.C. Memo 1988-230. at 32.

"- Richard J. Roddewig. "Preservation Easements: An Appraiser's Primer on Tax Rnles and Valuation

Issues." . ILI-ABA Course ofStudy: Historic Presen-atinn Law. (Saxannali. Georgia: National Tmst for

Historic Presenation and ALI-ABA. 1998) p. 24.

'" National Tnist for Historic Presersation and Land Trust Alliance, p. 35.

'""^
Re>nolds. Appraising Historic Properties, p. 13.

'"'^
Reynolds. Appraising Historic Properties, p. 13.
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style falls out of popularity.'- ' Yield-to-maturity rates work best in complicated lease

situations or if the income and expenses of a property must be determined for a

number of years. Appraisers value historic properties with competitive income streams

similarly to non-historic properties, even though historic properties incur different

expenses when compared with modern structures."**

The income approach, when combined with land valuation, will demonstrate if

the highest and best use of the property is demolition and development. This

conclusion would result from the value of the land without improvements exceeding

the value of the property with improvements and is not applicable for properties that

are subject to preservation ordinances which do not permit demolition of historic

buildings."'

The income approach also recognizes that easements can reduce the income

available to a property. This can happen several ways: limitations on permitted

number of apartments, elimination or control of window display signs, use restrictions

that do not reflect market trends, limitations on additions to the existing building,

increased costs due to the easement. These income reductions lead to an increased risk

for the property owner, which the capitalization or discount rate should reflect,

resulting in a lower post-easement income capitalization rate.""

Some appraisers use the income approach with non-income producing,

residential properties as well. This is accomplished through analysis of the property's

'"^ Reynolds. Appraising Historic Properties, p. 13.

"'
Reynolds. Appraising Historic Properties, p. 13.

"** Re>nolds. Appraising Historic Properties, p. 14.

""
Reynolds. Historic Properties: Presen'ation and the J'aliiation Process, p. 112.

"" Reynolds Historic Properties: Presen-ation and the I alnation Process, p. 113.

59





mortgage differential When an increased risk, such as a facade easement, is placed on

a property, the mortgage differential changes. This change, usually manifested through

a change in the property owner's mortgage payment, can then be translated into a

quantifiable value. While this method may work for some experienced appraisers, it

is not recommended as standard practice without further investigation.

The Cost Approach

Often the least indicative approach for historic properties, the controlling

element of the cost approach is replacement or reproduction cost, adjusted for

depreciation. Difficulties associated with reproduction of historic buildings make this

approach less applicable for historic structures. Lack of association with a

reconstmction, impossibility of replicating certain materials, craftsmanship, and

construction methods, and time's distortion of the relationship between development

cost and market value are among the reasons for this approach's ineffectiveness.'^- An

appraiser can use this approach to "recognize the craftsmanship and quality of

materials inherent in historic properties and to relate these qualities to the higher

income and sale prices that often accrue to them;"'" however, experienced easement

appraisers recommend against using this method.

There are three components to the cost approach: the estimate of current cost,

estimate of accrued depreciation, and the value of the land. Problems with these

components are: the difficuhy in estimating replication costs for old structures, the

Conversation with Richard Cohen. 8 April 1999.

Reynolds. Appraising Historic Properties, p. 16.

Re\nolds. . ippraising Historic Properties, p. 16.

Comersation \\ilh Richard Cohen. 8 April 1999.
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inappropriate nature of deductions for functional utility and physical deterioration of

historic properties, and inability to appraise the land as if available for development.'"

Missing in the cost approach analysis is the element of historic association, which is

"best estimated by deducting reproduction cost less depreciation and land value from

sales of other historic properties""" Following quantification, this element can be

added to the sum of the land and building values, with the depreciation subtracted."'

An advantage to the cost approach when valuing eased properties is the

appraiser's ability to separate the land and building components. During challenges to

easement valuation, the judiciary has noted the inappropriateness of the cost approach,

"since demolition and replacement of a historic building would be highly unlikely.""'

Contrary to this observation, other appraisers have used a modified cost approach

along with comparable sales analysis, asserting its reliability as an indicator of a

property's pre-easement value.
"^

Integration of Valuation Approaches

Any of the three appraisal methods can be used to determine the value of the

property before and after easement donation. Through experience, some appraisers

have found that the income approach provides the most accurate valuation of an eased

property.'-'" Appraisal of other takings that reduce the property owner's full fee

interest, such as eminent domain, set a precedent for these appraisal procedures.'"

'^' Re\nolds. . Ipprnising Historic Properties, p. 16-17.

'""^
Re\nolds. . Ippraising Historic Properties, p. 19.

'^' Reynolds. Appraising Historic Properties, p. 19.

^"^ Dorsey v. Commissioner {\990) at 32.

'^' Hilhorn v. Commissioner (1985).
'"" Comersation with Richard Cohen. 8 Apnl 1999.

'" Tliomas A Coughlin. "Historic Preser\ation Easements." (1987) p. 24.
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Combination of the three approaches resuhs in a more accurate facade easement

valuation. An appraiser can use the income approach to determine expense changes.

The cost approach makes adjustments to properties that require rehabihtation, and

when comparable eased properties are available, "the sale comparison approach

provides the most direct and convincing measure of after-easement value.
""-

Unfortunately, the sales comparison approach is difficult because frequently a

comparable property with an easement has not been recently sold. Several appraisers

use all of the appraisal methods in order to determine the pre-easement property

value.'" No one appraisal method works the best in all situations. Multiple variations

of appraisal techniques can be used to value the same segment of the property; for

example, in addition to the other approaches discussed, a combination of the income

and sales comparison approaches can also be used for land valuation.'-'

Other Factors ofFacade Easement Valuation

Fa9ade easement valuation involves considerations besides those presented by

the traditional three appraisal approaches. Whether the subject property is subject to

the restrictions of a local preservation ordinance, the impact of the loss of

development rights, definition of the property's highest and best use, and other

easement restrictions all factor into the post-easement appraisal of a property. Real

estate appraiser Richard Cohen cites three factors that cause diminution in a property's

value, adding up to the value of the easement;

'" Reynolds. Historic Properties: Presen-ation and the I 'aluatioti Process, p. 1 10.

"'
Hi'lhorn v. Commissioner (1985) and Nicoladis v. Commissioner ( 1988). The appraiser for the

respondent in Ililhorn v. Commissioner and the appraiser for the petitioner in Mcolailis v.

Commissioner used all of the valuation techniques.

'" Reynolds Historic Properties: Preservation and the I'aliiation Process, p. 112.
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1) Loss of Development Rights

2) Increased Maintenance Responsibilities

3) A "Cloud on the Title," or Loss of Value due to Additional

Unknowns Caused by the Easement.

Higgins V. Commissioner (\990) ruled that the existence of a local historic

district did not eliminate the value of the easement, although local restrictions may

reduce the value of an easement.'-*' Nicoladis v. Commissioner (1988) determined that

"the potential to develop the Property has been affected at least to the extent that any

change or addition must be approved by Preservation Resource Center [ofNew

Orleans] above and beyond the approval of the Historic District/Landmark

Commission.""' Appraising Easements^ the publication released by the National Trust

for Historic Preservation and the Land Trust Alliance, supports the idea that an eased

property in a local historic district still suffers a value penalty due to the easement,

"because the easement imposes stricter controls than those contained in the typical

preservation ordinance.""' In Hilborn v. Commissioner {\9S5l the Vieux Carre

Commission stated that it applied a higher standard to facade easement properties due

to the existing protection given to the buildings through the ordinance.'-' Other

differences between facade easements and local ordinance protection include: the

elimination of the economic hardship provision included in many local ordinances,

and that easements exist in-perpetuity, while ordinances and zoning can adapt over

"' Conversation with Richard Cohen. 8 April 1999.

'-"* Higgins V. Commissioner. T.C. Memo 1990-602 and Shusterman. p. 337.

'^"
S'icoladis v. Commissioner {19^^) at 21.

"* National Tnist for Historic Prescr\ation and Land Tnist Alliance, p. 34.

'-^' Hilborn v. Commissioner ([9S5) at 680.
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time to a community's changing needs and tastes""' If the local district has particularly

strict design reviews, then the easement designation may have less value, because the

restrictions already imposed, along with the highest and best use, are generally

consistent with the easement restrictions."' The differences among local ordinance

restrictions and how these differences manifest themselves in easement valuation are

seen in the Griffiii v. Commissioner {19S9) decision. In the opinion for this decision,

the court specifically noted that a reason for the increased easement diminution of

value factor was "increased development potential" for property in the district

governed by the Historic District/Landmark Commission, as compared with the Vieux

Carre Commission."- Valuation of land in historic districts must determine whether

the non-easement-encumbered properties can grow vertically or be incorporated into

newprojects."^^

Restrictions of the easement impact the property value in several ways. A

major factor in determination of post-easement valuation is the loss of development

rights associated with the easement restrictions. The impact of the loss of development

rights varies according to the locale of the easement. Primary versus secondary tier

markets will yield different valuations for the loss of development rights on similar

properties with similar zoning envelopes.""'^ Nicoladis v. Commissioner (\9SSl Losch

V. Commissioner i\9SS), and Dorsey v. Commissioner (1990) all included loss of

development rights as part of their post-easement valuation. In Losch v. Commissioner

"" National Tnist for Historic P^eser^ation and Land Trust Alliance, p. 34.

"' National Tnist for Hislonc Prescr\ation and Land Tnist Alliance, p. M.
"'-

Griffin v. (\)miiiissioiier (\9?.9) at 18.

"'
Reynolds. Hislonc Properties: Preservation and the 1 'ahintion Process, p. 115.

'^' Conversation witli Richard Cohen. 8 April 1999.
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(1988) the court stated that the property owner had to prove the economic feasibility

of a specific project in order to claim the loss of development rights for that project."^'

Regulations that prohibit demolition or subdivision, or that require public access on

either a regular or limited basis, are likely to significantly impact the property's post-

easement valuation.
"^^'' Other provisions can take away the property owner's ability to

respond to economic change. These include the prohibition of subdivision, demolition,

fa9ade changes, or changes out of the building's character. Design and use changes are

also generally forbidden in facade easements."^ Some organizations, such as the

Preservation Alliance for Greater Philadelphia, allow use changes that are not

prohibited by zoning and do not affect the historic character of the property.

Determination of the highest and best use of the property both before and after

easement donation is critical to the property's valuation. According to the American

Institute of Real Estate Appraisers, the definition of highest and best use is:

That reasonable and probable use that will support the highest

present value, as defined, as of the effective date of the

appraisal. Alternatively, that use, from among reasonable

probable and legal alternative uses, found to be physically

possible, appropriately supported, financially feasible, and

which resuhs in highest land value.
"^'

This definition only states that the use has to be "reasonable and probable." The

interpretation of this definition in Losch v. Commissioner {\9SS) intimates that the

property owner should intend to put the property to this reasonable probable use in

'*' Losch V. Commissioner ( 1988) at 22.

"'^ National Tnist for Historic Preser\ation and Land Trust Alliance, p. 33,

'* National Tnist for Historic Preser\ ation and Land Trust Alliance, p. 33.

"^^ Dorsev v. Commissioner (19W) at 25.

65





order to receive a deduction for its loss.'"" Losch v. Commissioner (\9SS) places the

burden on the petitioners to prove that the use of the property at the time of donation

was not the property's highest and best use; if not proven, then no value is placed on

the loss of development potential due to the easement:

If the easement would preclude a potential buyer from putting

the property to its highest and best use, then the property

encumbered by the easement would have less market value than

the property encumbered. Conversely, an easement which limits

potential uses of a property will have no effect on the market

value of the property unless one of the uses precluded by the

easement is the property's highest and best use.'

"

Dorsey v. Commissioner (1990) adds to the Losch v. Commissioner (1988) decision by

stating that the value of the highest and best use is not impacted by the property

owner's intention to put the property to its highest and best use before donating an

easement. Nor does the property have to be put to that highest and best use, the only

stipulation is that the highest and best use must be structurally and economically

feasible.

Results ofFacade Easement Valuation

From the original ten percent fa9ade easement valuation in Hilhorn v.

Commissioner i\9S5), Dorsey v. Commissioner ( 1990) placed a thirty-three percent

fa?ade easement diminution factor on the fair market value of the property. Three of

the most recent facade easement valuation cases used a diminution value of over

twenty percent.'"' Granger v. Commissioner {\9S9) based its twenty-five percent post-

'® Losch V. Coniinissioner (\9S^) at 22.

'™ Losch V. Cowmissioner ( 1988) at 21-22.

'"'
Granger V. I nited States ofAmerica. Civil Action No. 87-2455-0. 1989 U.S. Dist. LEXIS 1167

( 1 989) Griffin v. Commissioner ( 1 989). Dorsev v. Commissioner ( 1 990).
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easement diminution of value on reduced marketability, extra maintenance

requirements, and flinctional obsolescence due to easement restrictions. '' Establishing

a new method for quantification of easement valuation, Doisey v. Commissioner

(1990) set up a process for valuing both the loss of property control due to easement

restrictions and loss of development rights:

1

)

Find fair market value of property at time of donation

2) Determine value of the loss of control over the

building exterior—10% of the fair market value (fmv) =

A(A= 10%fmv)

3) Value the loss of development rights—allowable pre-

easement square footage (X) and allowable post-

easement square footage (Y)—subtract Y from X to get

the lost square footage (Z)

4) Calculate the percentage of the diminution due to lost

development rights is equal to Z divided by X (Z/X =

M%)

5) Take M% of diminution value applied to the fair

market value of the property after the 10%fmv is taken

for the loss of control. This figure is not allocated

between the land and the improvements, "loss of

development rights affects the whole property, not just

the improvements""'

6) The sum of steps 2 and 5 is the total loss of value

attributable to the easement

Besides supporting the highest diminution of value percentage for a facade easement

(thirty-three percent), the Dorsey v. Commissioner (1990) decision could set a new

standard for easement valuation, providing a clear methodology for an admittedly

subjective valuation procedure.

' " Granger v. Commissioner (1989) at 3.
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Chapter V: Easements as Effective Preservation Incentives

Evaluation of preservation easement programs in non-profit organizations must

include an analysis of how preservation easements function within the national

preservation standards, and whether preservation easements successfully follow

generally accepted United States preservation standards. In addition, a cursory

evaluation of how preservation easements function as incentives and brief examination

of property owners' response to preservation easements as qualified conservation

contributions provides a glimpse into the reasons for the success or failure of

preservation easement programs.

According to United States policy, specifically the Historic Preservation Act of

1966, the preservation of a historic resource will provide a public benefit; however,

because public tax expenditures are involved with easement donation, public access

must be available. Treasury Regulations for qualified conservation contributions

require some form of public view or access for properties that claimed the qualified

conservation contribution, even if only from a public thoroughfare.' ^ Some

organizations write in a public access clause in their deed requirements, while others

rely on the view from the public right-of-way to provide the public benefit."^

Regardless of whether the property owner must open his property to the public, or if

the eased property can be seen from a public thoroughfare, the easement will not

'"^ Dorsev v. Coninilssioner ( 1990) at 40.

"'' Treasun- Regulation § 1.170A-14(d)(5)(iv)(A).
''^

Preser\ation North Carolina, the Frank Llo\d Wright Building ConsenanCT. National Tnist for

Historic P^eser^ation all have public access requirements in their sample easement documents.
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accomplish its preservation goals if it only benefits the property owner. Easements

must effectively preserve the impacted property.

Facade Easements as Presen'ation Tools

Two easement-holding organizations in Washington D.C demonstrate how

organizations can use preservation easements to actively preserve their community.

The L'Enfant Trust in the 1970s began taking easements on properties to prevent

"midnight demolitions" of historic buildings in Washington D.C. The Foundation for

the Preservation of Historic Georgetown used easements in the 1980s to stabilize the

Georgetown Historic District, targeting easements to specific strategic locations.

According to Robert F. Evans, chairman of the Foundation's easement committee in

1981 : "With the easements in the right places, we can control the development of the

whole block.
"'"^ By these organizations seeking out easements where they can make

the most impact on the community, they are utilizing preservation easements as a

significant tool to preserve the character of historic districts around Washington D.C.

More organizations could follow this example by targeting the marketing of

their easement program to areas threatened by encroaching development or zoned for

a higher use than the existing building allows. The greater the disparity between the

density of the improvements at the time the easement is placed and the available

zoning envelope, the higher the value of the easement, based on the proportional loss

of development rights. Organizations could accomplish this by studying the zoning of

areas eligible for easements under their jurisdiction, and tailoring their easement

'"''
Sarah Booth Conroy. "Historic Eascmenls: 'A Gifl to llic Streets.'" The Wnshin^ilon Post (U

December 1981) Living section. p.EI.
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program to attract those properties Donation of a preservation easement on a

"functionally obsolete" building, or one that underutilizes the zoning limit, benefits the

preservation community through perpetual protection of the cultural resource. The

donor also benefits through greater tax deduction created based on the scale of the

property's lost development rights.'"

Even if organizations accept preservation easements in locations where they

will make a significant impact on the fiature development of that community, the

preservation requirements associated with the easement must be strong, or else the

easement will not accomplish its objectives and will lose effectiveness as a

preservation tool. Lax inspection standards or loose interpretation of maintenance

requirements could damage the validity of preservation easements and could impact

the Internal Revenue Service's determination of the property owner's tax deduction.

Treasury Regulation §1. 170A- 14(c)(1) requires that the qualified organization have a

commitment to protect the conservation purposes of the donation.' ** Without

specifying how this commitment must manifest itself, most organizations have

determined their own standards for easement property maintenance.

Organizations generally choose the Secretary of the Interior's Standards for

Rehabilitation as guidelines for restoration and maintenance within the easement

document,'"' Whether an organization chooses to follow the guidelines of the

Secretary of the Interior's Standards for Rehabilitation, to use all of the Secretary of

Interior's Standards for Treatment of Historic Properties, or to construct their own

' ' Re\no\ds. Appraising Historic Properties, p. 114.

"* Treasun Regulation §1.170A-14(c)(l).

70





guidelines for restoration and maintenance based on an individual report for that

easement, the guidelines set forth by the easement-holding organization as steward of

the easement must promote the building's preservation in accordance with the IRS

regulations and accepted preservation standards.'**"

Treasury Regulations concentrate on inconsistent uses of the eased property as

a major item of non-compliance with the easement restrictions."" The Secretary of

Interior's Standards for Rehabilitation guide the owner of a historic property to

sensitively repair, aher, or add to their building while retaining the architectural

integrity of the structure. With the exception of the Standard One, these standards are

more concerned with the preservation and retention of historic character than with

usage of the building.'**^ Advocating repair over replacement, recognition of changes

in the building that have occurred throughout time, and usage of chemical or physical

treatments only when necessary and as gentle as possible. Overall, the Secretary of the

Interior's Standards for Rehabilitation provide the "opportunity to make possible an

efficient contemporary use through aUerations and additions.'"**' This concept

coincides with the idea of easements as a preservation tool for occupied, "working"

buildings. As a preservation tool, easements are less severe than outright purchase of a

historic property, allowing the property owner to occupy the property and maintain

'" The L'Enfant Trust, Frank Lloyd Wright Conser\anc>. and National Trust for Historic Preser\ation.

""' Chapter II discusses in greater detail tlie various maintenance requirements w ithin the easement

document.
'^'

Treasure- Regulation §1.170A-14(c)(2).
'^" See Appendix G.
'^' Ka\ D. Weeks and Anne E. Grinuner. The Secretary a/the Interior's Standardsfor the Treatment of

Historic Properties with Cniidehnesfor Presen'ing. Rehahihtaling. Restoring, and Reconstnicting

Historic Buildings (Washington D.C.: U.S. Departmcnl ofllic Interior. National Park Scr\ice. 1995) p.

63.
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ownership. This enables the easement-holding organization to monitor the building's

preservation and maintenance without the other obligations of ownership, and without

creating a museum.

Interaction between Local Preservation Ordinances and Presenuition Easements

The Secretary of the Interior's Standards are not the only alternative standard

for the preservation of easement properties. Easements on properties under the

jurisdiction of local landmark ordinances should attempt to work with the local

preservation commission or overseeing governmental body to establish a consistent set

of regulations. Easement regulations should complement, not necessarily duplicate,

local ordinances.

Some easement-holding organizations take the local ordinance provisions into

account when specifying easement restrictions in the deed.'**' Other organizations,

such as the Preservation Alliance for Greater Philadelphia, cooperate with the local

Historical Commission in the majority of decisions relating to maintenance and

alterations of eased local landmarks. The Preservation Alliance's consideration of the

Historical Commission's review regarding the demolition of the Mayfair House, as

discussed in Chapter I, provides an excellent example of how these two types of

organizations can work together to deal with problem properties and violations of both

the local ordinance and the easement document.

Saga/yn v. Foiindalioii for Prescivalion ofHisloric Georgetown (1997)

demonstrates the consequences of a lack of cooperation between the local preservation

' Tlie L'Enfant Trust and the Frank Lloyd Wright Building Conserv ana

.
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commission and the easement-holding organization.'*' In this instance, the Mayor's

Agent, the local governing preservation authority, approved an addition to a building

with an easement held by the Foundation for Preservation of Historic Georgetown,

after the Foundation publicly appeared in opposition to the addition.'*"" This approval

resulted in the issuance of a building permit to the property owners If the Mayor's

Agent and Foundation had been in agreement, the Foundation would not have had to

file for an injunction against the Sagalyn's. The case was ultimately settled in favor of

the Foundation on the issue of property subdivision/assemblage, not the non-

compliant addition,'*"

As previously stated, preservation easement regulations do not have to

duplicate local preservation ordinances. For the optimal effectiveness, preservation

easement regulations should augment local ordinances. Stricter easement regulations

relative to local ordinances would both justify the donor's tax deduction and make

them a valuable preservation tool. Another reason to differentiate restrictions between

facade easements and local preservation ordinances is the question of whether more

than one preservation tool is necessary for effective building preservation. Existence

of a local preservation ordinance, especially one with maintenance requirements,

could also diminish the possible value of the easement. Enforcement of local

ordinances could potentially be subject to the influence of political motives, while

preservation easements are arranged outside of the realm of politics.

185 <-

Saaalyn v. Foiindntion for Presen-fition of Historic GeorgeUnvn. r391 A.2d 107 (1997).

'*'^ Sa^alyn v. Foundation for Preser\-alion of Historic Georgetown. 69 1 A.2d. at 1 10 ( 1 997).

'*"
Sagalyn v Foundation for Preservation of Historic Georgetown. 691 A.2d. at 114 (1997). See

Chapter 11 for additional discussion of the Sagalyn case as it relates to issues of subdi^sion and

assemblage.
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Success ofthe Presen'ation Requirements in Annual Easement Monitoring

Preservation requirements within the easement document are meaningless

without consistent follow-through on the part of the easement-holding organization

The annual inspection checklist of most easement-holding organizations demonstrates

what elements the organization deems as most critical for perpetual maintenance of

the property. Purely aesthetic inspections will not aid in the conservation of the

building fabric. Another danger is that because a facade easement could only apply to

one side of the building, annual inspections could overlook severe stmctural damage

on an uneased facade that could compromise the structural integrity of the entire

building.

Do the inspection forms coincide with the restoration and maintenance

requirements of the easement document'^ Do the forms clearly communicate the

necessary maintenance items to the property owner'^ Of the si.x easement-holding

organizations with inspection form samples, each one communicated their

observations differently.'^^ The two main differences among the organizations were

whether they used a checklist of potential problems or maintenance requirements, or

listed their observations at the time of the visit. The Historic Annapolis Foundation,

National Trust for Historic Preservation, and Landmarks Preservation Council of

Illinois listed either potential problem areas categorized by location and material, or

listed protected features and maintenance restrictions/requirements Preservation

North Carolina had the most cursory inspection form, which allowed three lines for

74





comments by the inspector The Utah Heritage Foundation and Preservation Alliance

for Greater Philadelphia list their own observations, independent of a specific

checklist. Both of these organizations organize their observations according to the

relevant facade of the building and include recommendations with their list of non-

compliant items.

The organizations that use pre-existing lists of maintenance requirements or

potential problems may not use the inspection time most efficiently Often in these

situations, the inspector spends excess time looking for non-existent problems. An

advantage to this system is that the inspector is certain to note all the important

elements of the maintenance requirements, more strictly adhering to the easement

document.

By listing observations without a specific checklist, using the previous year's

inspection form as a reference, the easement-holding organization recognizes the

changes that can occur in a building over time, and that maintenance issues can evolve

as a building ages. A drawback to this system is that inspectors must be

knowledgeable about the easement requirements and purposes. An inspector could

easily become caught up in aesthetic observations and not concentrate on the more

critical structural issues. For this reason, prioritization of the inspection observations is

helpful to both the property owner and the inspector, forcing the inspector to qualify

his observations.'**'

'** See Appendix C: Historic Annapolis Foundation. Preser\ation North Carolina. Landmarks

Preser\ation Council of Illinois, the National Trust for Historic Prcscr\ation. Utah Heritage Foundation,

and the Preser\ ation Alliance for Greater Philadelphia all provided samples of their inspection forms.

'*"
Tlie Presenation Alliance for Greater Philadelphia prioritizes their inspection obser\ations by

fa?ade.
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Inspectors of preservation easements should remember the basic tenet of the

Secretary of the Interior's Standards for Rehabilitation—that the purpose of

rehabilitation is to make a historic building useful for modern purposes, while

maintaining the historic and architectural integrity of the building—even if the

easement document does not specifically cite the Rehabilitation Standards. Perhaps

usage of all the Secretary of the Interior's Standards for the Treatment of Historic

Properties is the most effective way to tailor an easement document for a specific

property. By using all of the Standards, not just rehabilitation, an easement-holding

organization can better adapt their criteria based on the significance of the property on

which it accepts a fa9ade easement. Usage of all the Standards allows an easement-

holding organization flexibility in determining its easement requirements.'
"

Easement-holding organizations must find a balance between individualized

requirements and a standard for preservation easement quality.

Fagade Easements as Presen'ation Incentives

For many donors of the qualified conservation contribution easement, the tax

deduction is a large preservation incentive. Developers of two historic properties in

Hoboken, New Jersey, cited the tax deduction as a "strong reason" why they decided

to donate fafade easements.'" Even a prestigious organization such as the Frank Lloyd

Wright Building Conservancy has had an easement donation motivated primarily by

the financial incentive provided by the qualified conservation contribution.
'-

"" Preser\ation North Carolina's Historic Preser\ation Agreement includes all of the Secretan, of the

Interior's Standards for the Treatment of Historic Properties.

'" Rachelle Garbarinc. "IN THE REGION: New Jersey; Facade Easements on Historic Buildings." New

York Times {15 May 1988) Section 10. p. 12. col. 1.

"- Comersation with Tliomas Schmidt. Esq.. 19 Februar^ 1999.
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In 1986, the IRS revised the Tax Code, reducing the maximum benefit for a

charitable contribution deduction from fifty percent to thirty-three percent of the

taxpayer's income. This change impacted those with annual incomes over $150,000

most, as the ahernative minimum tax—which could tlirther reduce or eliminate tax

savings from donations—may also apply to them.'"' In 1993, Congress exempted gifts

of land and interests in land, such as easements, from the alternative minimum tax,

providing "an enormous incentive for donations.'""^

J. Randall Cotton of the Preservation Alliance stated that the changes in the

way people could use deductions resulting from the 1986 Tax Act Change impacted

the amount of easement donations."' Some donors of facade easements have stated

that the resuhs of the 1986 Tax Act have discouraged their pursuit of other

preservation projects potentially eligible for fa9ade easements. Connell Contracting, a

Hoboken, New Jersey based partnership that donated several easements prior to 1986,

has not donated any more easements due to the 1986 Federal tax revisions.'"'

In areas with high-priced real estate markets and strong pressures for

development, preservation easements are used less. For example, developers of

historic properties in San Francisco choose to use Transfer of Development Rights or

the Rehabilitation Tax Credits instead of preservation easements."'

Currently, a potential preservation easement donor who wishes to utilize the

Rehabilitation Tax Credit in conjunction with the easement must careftiUy time his

"^ Garbarine. Section 10. p. 12. col. 1. ^ „
"'

Charles E Roe and Camilla M. Hcrle\icli- ConseiTation and Historic Presen'otion Easements: lo

Presene North Carolina's Heritage (Raleigh: The Conscnation Trust of North Carolina. 1995) p. 18.

"' Comersation with J. Randall Cotton. 1 March 1999.

'^'^ Garbarine. Section 10. p. 12. col. 1.
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easement donation in order to avoid the recapture of a portion of their claimed tax

credit. Revenue Ruling 89-90, 1989-2 C.B. 3 established the position of the Internal

Revenue Service that donation of a fapade easement to a qualified organization would

trigger recapture of that portion of the Rehabilitation Tax Credit.'"** Although Revenue

Rulings are not legislated, but rather the opinion of the IRS on a particular issue.

Section 47(a) of the Internal Revenue Code states that: "If during any taxable year any

property is disposed of . before the close of the usefial life which was taken into

account in computing the credit. . then the tax under this chapter for such taxable year

shall be increased by an amount equal to the aggregate decrease in the credits

allowed. . . for all prior taxable year. .

. '"'"'
This statement broadly legislates the meaning

of Revenue Ruling 89-90, 1989-2 C.B. 3, without specifying facade easements as

triggers for the recapture. The basic premises of the IRC § 47(a)( 1 ) and Revenue

Ruling state that if the property is disposed of before the end of that property's

designated life as pertains to the tax credit, then the tax will increase according to the

reduction of the property owner's basis in the property, from the time the credits were

claimed to the time of the property transfer.

Rome I. V. (Commissioner (1991 ) atTirmed the 1989 private letter ruling

regarding the recapture of portions of the Rehabilitation Tax Credit following

easement donation.-"" The Court held "that the partnership must recapture a portion of

the Rehabilitation Tax Credit and reduce its basis accordingly upon the donation of a

"' Comersation with Bill Beutner. 12 Febniar> 1999.

'^^ Rome I. Ltd. v. Cowwissioner. 9f, T.C. at 702 (1991).

"' IRC § 47(a)( 1).

-"" Rome I. Ltd v. C 'nnimi.ssioner. 96 T.C. 697 ( 1991 ).
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historical fa?ade easement. "='" According to IRC §170(li)(1), a "qualified conservation

contribution" is a real property interest.-"- By donating a real property interest, the

property owner is decreasing his basis in the property, therefore disposing of a portion

of the property and triggering a recapture of a portion of the Rehabilitation Tax

Credits. The 1989 Revenue Ruling discussed above clearly states the position of the

IRS on such a disposition of property: "the donation of a 'qualified conservation

contribution' under section 170(h)(1) constitutes a partial disposition of the underlying

real property under section 47(a), triggering recapture of a portion of the

Rehabilitation Tax Credit."-'" Because the property owners claimed a qualified

conservation contribution and the Rehabilitation Tax Credits in the same year, the

property's basis for claiming the tax credit was reduced.- " Rome 1. v. Commissioner

provided a judicial precedent for the IRS Revenue Ruling, deciding whether donation

of an easement constituted a disposition of property. The Tax Court "independently"

arrived at the same conclusion as the IRS; that a qualified conservation contribution

equaled a disposition of property and that to take both the charitable contribution

deduction and the tax credit for the same portion of property would constitute a double

deduction, impermissible by law.-'"

Implications of this change regarding usage of the combination of the

Rehabilitation Tax Credit and the qualified conservation contribution have varied. In

the 1980s, there was a connection between facade easement donation and usage of the

-°' Rome I. Ltd v. Coiwnissioner. % T.C. at 698 (1991).

-°-IRC$17()(h)(l).
-"' Rome I. Lid v.

( 'ommissioner. 96 T.C. at 70 1 ( 1 99 1 ).

-"' Rome I. Ltd v. Commissioner. 96 T.C. at 701 (1991).

^°' Rome I Ltd v. Commissioner. 96 T.C .
at 707 ( 1 99 1).
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Rehabilitation Tax Credit The Preservation Alliance (previously the Philadelphia

Historic Preservation Corporation) obtained the bulk of its easement portfolio between

1979 and 1989, peak years for the Rehabilitation Tax Credit—approximately seventy-

eight percent, or an average of eleven easements per year. Following the IRS private

letter ruling changing the recapture rules in 1989, easement donations dropped to

about two per year. Most of the easements donated during the 1980s also used the

Rehabilitation Tax Credit; the easement was seen as "icing on the cake."^"' The

Rehabilitation Tax Credit, not facade easement donations, contributed to the economic

feasibility of these projects during this period—not surprising as a tax credit is a

greater financial incentive than a tax deduction.

Some property owners decided against donating a preservation easement

because of the reduction of the property owner's basis in the property, the decrease in

the amount of the Rehabilitation Tax Credit, and the speculated increase in

maintenance costs. They stated that a facade easement donation would be "more

trouble than it's worth."-"" The reduction of the taxable basis in the property can be

seen as a drawback when associated with the Rehabilitation Tax Credit as a property

disposition. However, the basis reduction can also work to the property owner's

advantage in conjunction with the Rehabilitation Tax Credit, providing a lower basis

for the minimum rehabilitation expenditure requirement of the tax credit.-'"* Avoidance

of the Rehabilitation Tax Credit recapture due to easement donation and the

-'"^ Conversation with Donna Ann Hams. 1 Marcli 1 999.

='"
Ben Smith III. "New Rules Hone a PreserNation Tool." TIh' \cw )ork limes (2^ Fcbniar> 1986)

Sections, p. 7. col. 1.
, „ ,- „ i i

='*
Richard J. Roddeu ig. Esq.. Prcscration Easewenls: An Arpmlser s Prmwr on lax Rules and

J'aliiaiion Issues (Chicago: Clarion Associates. 1998) p. 1.
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subsequent disposition of property can be achieved by donating the preservation

easement prior to claiming the Rehabilitation Tax Credit or after the five-year

recapture period.-"' The qualified conservation contribution deduction has the added

advantage of currently being the only Federal preservation incentive for non-income

producing owner-occupied properties.

Other tax incentives of the charitable conservation contribution have been

discussed in previous chapters. The discovery of a tax shelter in the early 1980s where

a property owner could reduce his basis in the property to zero and then claim a

deduction for a qualified conservation easement has been eliminated by the Internal

Revenue Service in the Internal Revenue Code § 170(e)( 1 )(A).

Consequences ofthe In-Perpetuity Clause with the Qualified Consen'ation

Contribution

Taken literally, the amdamental flaw in the IRS requirement that all qualified

conservation contributions must be made in-perpetuity is that, while buildings have a

finite life-span, forever is a long time. The director of a prominent and respected

easement program best described the inherent problem with the concept of in-

perpetuity as related to buildings. "When the end of the world comes, easement

properties will not likely be the only things left standing." Land conservation

easements could more likely exist in-perpetuity, as their main requirement for eternal

maintenance is that they remain unencroached upon by human development—they do

not require substantial maintenance. Presenation easements, on the other hand,

require perpetual and regular maintenance to avoid deterioration of the protected

-"^
Stephen L. Kass. Judith M. LaBelle. and Da\ id A. Hansel!. Rehnhiliiaimg Older mid Hisinric
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structure. This difference reflects the inherent difficulties in grouping land

conservation and building preservation under the same set of regulations and

expectations.

Perpetual sustainability of preservation easements depends on their

marketability for generations of property owners subsequent to the original donors. In

1994, two researchers from Temple University conducted a study on the discounts

associated with the resale of easemented properties."" This study focused on the resale

of condominiums within an easemented building. The marketability of an easement-

encumbered property directly relates to the benefits Riture owners receive from the

easement. Using two equations to determine the effects of the loss of property rights

and the highest and best use—the concepts discussed in Chapter IV—the authors

determined that the value of easement-encumbered condominiums in the subject

building decreased by approximately thirty percent.'" The analysis also supported the

hypothesis of the authors that the easement-encumbered property "would be

discounted more severely as the number of years after donation increases. =" These

results provide a positive statement about the ftiture economic viability of facade

easements and dispels in part the belief that subsequent property owners do not enjoy

any of the financial benefits reaped by the easement donors. The authors do caution

that further research is needed to verify their results for properties in different

geographic locations, and for buildings other than condominiums.

Btiilcims- Law Taxation. Strategies. 2"' EdiUon (New York: John Wiley and Sons. 1993) p. 33.

-'
PautK. Asabcrc and Forrest E. Huffman. "Tlie Value Discounts Associated uitli Histonc Facade

Easements." The AppraisaUoumal (k^n\ 1994) p. 270-77.

-" Asabere and Huffman, p. 277.

-'- Asabere and Huffman, p. 277.
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What solutions exist for the conundaim of the in-perpetuity clause'' A lawyer

for the Hartford Architecture Conservancy stated that it was unrealistic to preserve a

property forever: "20 or 30 years from now it may be impractical to maintain some of

these old structures. It becomes a logical absurdity to say that you can maintain a

building forever. In 2300 some court may say this is totally unenforceable."^" While

this lawyer illustrates the points made above, his statement should also remind

preservation professionals of the purpose of the preservation easement. Demolition of

historically significant structures cannot inherently be based on the practicality of the

building at that time. The purpose of preservation easements is to ensure that

historically significant buildings with little immediate practicality are preserved. A

term limit on the expected viability of a stmcture is impossible to estimate. Perhaps

the answer is not to change the in-perpetuity requirement, but to allow the nature of

the easement to change in the event that the circumstances of the property become

drastically altered. At this time, none of the easement-holding organizations

interviewed for this thesis follow this practice.

Proposals to allow easement-holding organizations to manage preservation

easements in conjunction with the in-perpetuity requirement warrant further research.

These answers can only be found through further time and experience dealing with

mature preservation easements. Currently, study of the Mayfair House in Philadelphia

provides an example of how an experienced easement program in a relatively

-'^ Ben Smith III. "New Rules Hone a Presenation Tool." The \e\v York Times (2.^ Febniar> 1986)

Section 8. p. 7. col. 1.
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preservation-friendly city managed to solve the dilemma of an obsolete, non-viable

structure that was required to exist in-perpetuity.

The anticipated solutions arrived at by the Preservation Alliance for the

Mayfair House involved utilization of the Doctrine of Changed Circumstances, which

states that the circumstances surrounding the easement have been so altered as to

render the easement impossible to maintain. This concept provides easement-holding

organizations with an "escape clause" for unmaintainable easements; however, its use

must remain a final resort. If a precedent is set where easement-holding organizations

can claim "changed circumstances," then the IRS might disqualify preservation

easements from eligibility for the qualified conservation contribution.

An alternative answer may lay in the easement acquisition process. Perhaps if

easement-holding organizations had more stringent requirements for preservation

easements subject to IRS regulations, related to the economic viability of the building

at the time of easement, then organizations would have an additional layer of

protection against properties that have lost all sustainability. Other solutions outside

the realm of easements, such as the economic hardship variance found in local

preservation ordinances, while potentially usefLd for anomalous easement properties

such as the Mayfair House, could set a similar type of dangerous precedent as the

misuse of the Doctrine of Changed Circumstances. Therefore, there currently is no

readily apparent solution for the dilemma of how to preserve a building in-perpetuity.

A more thorough examination of the potential solutions is necessary to arrive at

additional hypotheses.
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Chapter VI: Conclusion

Non-profit organizations must properly manage facade easement programs in

order to maintain their viability as a preservation incentive. Multiple factors are

involved in this management. Currently, no standards exist to regulate the level of

quality to which easement-holding organizations are expected to accept and monitor

their easements, other than the somewhat vague Treasury Regulation specifications

discussed in the preceding chapters. Should easement-holding organizations be held to

a national standard, or set of standards'^* Differences among organizations with

national, regional, and local easement holdings demonstrate the different problems

posed by each type of easement based solely on the distance of the easement-holding

organization from the easement. Other variables within a non-profit organization can

also impact the management of an easement program. All preservation easement

programs should have one constant—their easement program must be directly related

to the mission statement of that organization. If the organization does not take an

active part in monitoring the stewardship of its easement properties, then the

likelihood of those fa9ade easements actively preserving the staictures dramatically

diminishes.

The factors involved in managing a successful faQade easement program have

been discussed throughout this thesis. Requirements of an effective easement program

include; a comprehensive easement document and well-managed easement

stewardship, including an educated staff, consistent monitoring program, and adequate

resources. Communication between the property owner and the easement-holding
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organization can increase the property owner's awareness of tlie easement on his

property and what the easement regulations entail Property owner education is

particularly important as easements age and ownership transfers from the original

donor. The easement-holding organization can promote its easement program as a

more eflfective preservation incentive, potentially increasing the amount of easements,

by actively marketing its easement program as a voluntary preservation tool with

potential economic benefit to the property owner.

Another issue regarding the effectiveness of fagade easements as a

preservation incentive is the lack of distinction between fa9ade and open-space

conservation easements in the Internal Revenue Service regulations. Although Tax

Courts have recognized the valuation differences between the two types of qualified

contribution deductions, the Treasury Regulations themselves do not specify different

requirements for organizations that deal with buildings or land. Open-space and fa9ade

easements share some similarities in administrative framework and general objectives;

however, these two types of easements have different sets of problems, particularly in

terms of the monitoring of routine maintenance. Perhaps fagade/preservation and

open-space/conservation easements should have separate Internal Revenue Code

provisions or Treasury Regulations. This would be especially relevant for monitoring

and property maintenance, due to the different expertise required by those who

manage each type of easement.

Valuation principles are critical to the effectiveness of easements as an

incentive. Without solid valuation practice, the IRS could question the property

owner's income tax deduction Property owners that associate fa9ade easement
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donation with tax audits will be less likely to donate easements on their property. On

the other hand, if accepted valuation methodology leads to a higher allowable

deduction benchmark, fa9ade easement donation will become more attractive to

property owners. Facade easements, as well as all conservation easements, must be

marketed as a voluntary preservation tool. The voluntary nature of easements should

act as insurance for property maintenance. Indeed, observations made in the interview

process demonstrate that easements given for mercenary reasons have a higher

incidence of maintenance problems; however, acknowledgement via tax deduction of

the rights given up by the easement donor, and the voluntary nature of easements, may

appeal to more conservative property owners.

For effective easement program management, easement-holding organizations

must tailor their criteria to the types of properties they attract as easements, such as a

sliding scale of requirements and restrictions based on different requirement and

restrictions. To maximize its effectiveness as a preservation tool, regulations for a

faQade easement should be stricter than local preservation ordinances. This would both

provide added justification to the donor's tax deduction and make the easement a

better preservation tool. Frequently portions of the easement document are written for

its specific property. Individualized easement documents allow property owners

flexibility and acknowledge the variations in economic viability and historic

significance that buildings have.

Easement-holding organizations must be active, not reactive, in pursuing future

easements. By looking at the zoning of individual properties and determining where

easements can make the most difference in preserving the historic nature of a district,
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organizations are also increasing the attractiveness of tiie easement donation through

the property owner's lost development rights According to the formula for easement

valuation set forth in Dorsey v. Commissioner, a portion of the easement value is the

difference between the pre- and post- easement allowable building area.

This thesis provided a general overview of issues related to non-profit

management of qualified conservation easements. Any one of the previous chapters

could easily be expanded for more in-depth research and analysis. My research

involved interviews with fa9ade easement-holding organizations, unfortunately, in the

scope of this thesis, I was unable to speak with every easement-holding, non-profit

organization. A thorough survey of easement-holding organizations, with appropriate

survey methodology and set of criteria, would yield additional answers to easement

program management. Additionally, I have tried to thread comparisons of preservation

and conservation easements throughout this thesis. This comparison warrants fijrther

examination, particularly in light of the Internal Revenue Service's grouping of the

two types of easements. Unanswered questions on this topic within this thesis include

whether preservation/fa9ade and conservation/open space easements should have the

same criteria and restrictions, especially as related to the in-perpetuity requirement.

The relationship between the Rehabilitation Tax Credit and Conservation Easements is

also a topic for fiirther research.

Other issues require time and experience to determine how problems are best

approached. While some non-profit organizations have held easements for over twenty

years, facade easement program management is still a relatively new field. Easement-

holding organizations are just starting to deal with problems caused by second and
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third generation property owners. These older easement programs (Preservation

Alliance for Greater Philadelphia, The L'Enfant Taist, etc ) will set the precedent for

younger easement programs, just starting to develop their criteria and inspection forms

(Historic Santa Fe Foundation). As facade easement management methodology adapts

to the changing needs of property owners, documents will be adjusted accordingly.

Only through continued examination and analysis will preservation easements remain

a sustainable and effective preservation incentive. As facade easement programs

mature, organizations will need to adapt their methodology to the changing needs of

future property owners, although they must make certain to remain true to the original

preservation objective of the easement.
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Size of Program Type of Properties Location of Properties I Age of Program

5 Properties Open Space and

Facade. Interior and

Exterior—Residential

Urban. Suburban, and

Rural-United States

50-60 Properties Facade—Residential,

Primarily Commercial

Small Towns-Georgia

47 Properties Open Space and

Fa9ade. Interior and

Exterior-Pnmarily

Residential

Urban—Annapolis Began early 1970s

4 Properties

48 Properties-One

is a military base

compnsed of 89

buildmgs

87 Properties

Facade, Exterior and

Interior—Residential

Urban—Boston Tied to Revolving

Loan Proeram

Fa9ade—Residential

and Commercial

21 Properties

147 Properties

Primarily Urban, Some
Suburban-Greater

Chicago

Open Space and

Fafade, Interior and

Extenor-Primanly

Residential. Some
Commercial

Urban, Suburban, Rural-

United States

Open Space and

Fa?ade—Residential

and Commercial

Open Space and

Fa9ade—Residential

and Commercial

Began 1976

Beaan 1973

Urban-New York City

Urban and Suburban-

Greater Philadelphia

Began 1977

Began 1979

N/A-Do not

distinguish between

easements and

covenants, 400

properties total

Facade Easements and

Covenants-Primarily

Residential

Urban, Suburban, and

Rural-North Carolina

Began 1980s
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Inspection Performance





Method of Fee Calculation





Additional Observations

Historic Annapolis Foundation will not accept any more

easements until they have an endowment.

All their easements are related to their revolving loan

program.

Maintenance of property is determined by the market,

same as Preservation Alliance's observations. Another

factor is whether the owner has a commitment to

preserving the structure or just wanted the tax deduction.

The National Trust shares an easement on one property

with a local land trust organization. They accept

easements based on many different circumstances, many

are gifts of property that the Trust on which the Trust

then places an easement.

Tax Act change in 1986, along with the recession,

changed the way people could use deductions and

impacted the donation of easements. Overall economic

health of the community is an overriding factor in the

health of easement properties.

Differing motivations for easements, tax deduction

versus revolving loan program
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Organization





Size of Program





Inspection Performance





Method of Fee Calculation





Additional Observations

Inactive program, only maintaining current easements.

San Francisco real estate market not condusive to

easements, pressure for development leads to usage of

Transfer of Development Rights and the Investment Tax

Credit mstead.

Maintain several covenants on deaccessioned house

museums.

Institution of law in Washington D.C. that flags all

easement properties during building permit applications.

Most easements placed as a result of their revolving

loan program. UHF is slowing the pace of easement

acquisition based on this method.
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Appendix B: Sample Easement Documents

Stefan Nagel, Model Historic Preservation Easement, ^4odel
Conservation Easement and Historic Presen'ation Easement,
1996 (Washington D.C.: Land Trust Alliance, 1996) p. 95-
107.

National Trust for Historic Preservation, Model Historic
Preservation Easement, 1998.

Preservation Alliance for Greater Philadelphia, Form of
Easement: Basic Preservation Easement by Individuals,
1998.

Preservation North Carolina, Historic Preservation
Agreement, 1999.

Historic Annapolis, Inc., Deed of Easement.

The L'Enfant Trust, Conservation Easement Deed of Gift,
1998.

The Frank Lloyd Wright Building Conservancy,
Preservation and Conservation Easement, 1997.

National Trust for Historic Preservation, Preservation and
Conservation Easement, 1991.

Utah Heritage Foundation, Grant of Preservation

Easement, 1997.

Preservation Resource Center of New Orleans, Act of
Donation of Perpetual Real Rights, 1986.

100





Appendix B(l): Stefan Nagel, Model Historic Preservation Easement, 1996

Model Historic Preservation Easement

Note: The boxed numbers inserted in the text of the easement correspond with the

subheading numbers in the commentary that follows. Optional provisions inserted in

brackets are discussed in the commentary.

THIS PRESERVATION AND CONSERVATION EASEMENT DEED, made

this day of fmonthl fvearl . by and between

("Grantor") and

("Grantee"), a nonprofit corporation of fstate of mcorporationl .

WITNESSETH:

WHEREAS, Grantor is owner in fee simple of certain real property located in

the Town of ,

County, Istatel . more particularly

described in Exhibit A attached hereto and incorporated herein (hereinafter "the

Property"), said Property including the following structures (hereinafter "the

Buildings"): Jl A
the principal residence constructed of [brief descnptionl dating from

[vearl (hereinafter "the Residence"); and additional ancillary structures

Idescribe! (hereinafter "the Ancillary Structures").

[WHEREAS, the Property also includes a formal landscaped garden,

fdescribe! designed by noted landscape architect [name] (here-

inafter "the Garden");]

WHEREAS, the Property has significant undeveloped open space, including

fields, forests, and [Hp'^mbe" other] . that contributes to the setting, context, and

the public's view of the Buildings;

WHEREAS, Grantee is authorized to accept preservation and conser^'ation

easements to protect property significant in national and [state] history and cul-

ture under the provisions nf fstate easement legislation] (hereinafter "the Act");

WHEREAS, Grantee is a publicly supported, tax-exempt, nonprofit organiza-

tion whose primary purposes include the preservation and conservation of sites,

buildings, and objects of national significance and is a qualifying recipient of qual-

ified conservation contributions under Section 170(h) of the Internal Revenue

Code of 1986, as amended, and the regulations thereunder (hereinafter, "the

Code");

WHEREAS, the Property stands as a significant example of

style architecture in [state! . illustrates aesthetics of

design and setting, and possesses integnty of materials and workmanship;

WHEREAS, because of its architectural, historic, and cultural significance

the Property was listed in the National Register of Historic Places on
.
[date] and

is a certified historic structure [or historically important land area] under Section

170(h)(4)(B) of the Code;
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WHEREAS, Grantor and Grantee recognize the architectural, historic, and
cultural values (hereinafter "conservation and preservation values") and signifi-

cance of the Property, and have the common purpose of conserving and preserv-
ing the aforesaid conservation and preservation values and significance of the
Property;

WHEREAS, the Property's conservation and preservation values are docu-
mented in a set of reports, drawings, and photographs (hereinafter, "Baseline
Documentation") incorporated herein by reference, which Baseline
Documentation the parties agree provides an accurate representation of the
Property as of the eff'ective date of this grant. In the event of any discrepancy
between the two counterparts produced, the counterpart retained by Grantee
shall control; X

WHEREAS, the Baseline Documentation shall consist of the following:

[list documents and materials!
;

WHEREAS, the grant of a preservation and conservation easement by
Grantor to Grantee on the Property will assist in preserving and maintaining the

Property and its architectural, historic, and cultural features for the benefit of the

people of the Town [County] of , the State of
, and the

United States of America;

WHEREAS, to that end. Grantor desires to grant to Grantee, and Grantee
desires to accept, a preservation and conservation easement (hereinafter, the

"Easement") in gross in perpetuity on the Property pursuant to the Act.

NOW, THEREFORE, m consideration of Ten Dollars ($10.00) and other good

and valuable consideration, receipt of which is hereby acknowledged, and pur-

suant to Section 170(h,) of the Code and [give full citation to the state easement
legislation! Grantor does hereby volutntarily grant and convey unto the Grantee
a preservation and conservation easement in gross in perpetuity over the

Property described in Exhibit A.

PURPOSE [3

1. Purpose. It is the Purpose of this Easement to assure that the architec-

tural, historic, cultural, and associated open space features of the Property will be

retained and maintained forever substantially in their current condition for con-

servation and preservation purposes and to prevent any use or change of the

Property that will significantly impair or interfere with the Property's conserva-

tion and preservation values.

GRANTOR'S COVENANTS T.

2.1 Grantor's Covenants: Covenant to Maintain. Grantor agrees at all

times to maintain the Buildings in the same structuraJ condition and state of

repair to that existing on the effective date of this Easement. Grantor's obligation

to maintain shall require replacement, repair, and reconstruction by Grantor

whenever necessary to preserve the Buildings in substantially the same struc-

tural condition and state of repair as that existing on the date of this Easement.

Grantor's obligation to maintain shall also require that the Property's landscaping
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be msuntained in good appearance with substantially similar plantings, vegeta-

tion, and natural screening to that existing on the effective date of this Easement.
The existing lawn areas shsdl be maintained as lawns, regularly mown. The exist-

ing meadows and open fields shall be maintained as meadows and open fields,

regularly bushhogged to prevent the growth of woody vegetation where none cur-

rently grows. Subject to the casualty prov^slons of paragraphs 7 and 8, this oblig-

ation to maintain shall require replacement, rebuilding, repair, and
reconstruction of the Buildings whenever necessary in accordance with The
Secretary of the Interior's Standards for Rehabilitation and Guidelines for

Rehabilitating Historic Buildings (36 C.F.R. § 67), as these may be aimended from

time to time (hereinafter the "Secretary's Standards").

2.2 Grantor's Covenants: Prohibited Activities. The following acts or

uses are expressly forbidden on, over, or under the Property, except as otherwise

conditioned in this paragraph:

(a) the Buildings shall not be demolished, removed, or razed except as pro-

vided in paragraphs 7 and 8;

(b) nothing shall be erected or allowed to grow on the Property which

would impair the visibility of the Property and the Buildings from street level;

(c) no other buildings or structures, including satellite receiving dishes

(small rooftop dishes excluded), camping accommodations, or mobile homes,

shall be erected or placed on the Property hereafter except for temporary

structures required for the maintenance or rehabilitation of the Property,

such as construction trailers;

(d) the dumping of ashes, trash, rubbish, or any other unsightly or offen-

sive materials is prohibited on the Property;

(e) the Property shall not be divided or subdivided in law or in fact and the

Property shall not be devised or conveyed except as a unit;

(f) no above-ground utility transmission lines, except those reasonably

necessary for the existing Buildings, may be created on the Property, subject

to utihty easements already recorded;

(g) subject to the maintenance covenants of paragraph 2.1 hereof, the

following features located within the Residence [or Buildings/Ancillary

Structures] shall not be removed, demolished, or altered:

[Specific interior features that are to be protected are described here]

GRANTOR'S CONDITIONAL RIGHTS S
3.1 Conditional Rights Requiring Approval by Grantee. Without the pnor

express written approval of the Grantee, which approval may be withheld or con-

ditioned in the sole discretion of Grantee, Grantor shall not undertake any of the

following actions:

(a) increase or decrease the height of, make additions to, change the exte-

rior construction materials or colors of, or move, improve, alter, reconstruct,

or change the facades (including fenestration) and roofs of the Buildings:

(b) change the floor plan of the Residence [or Buildings^ Ancillary

Structures];
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(c) erect any external signs or external advertisements except: (i) such

plaque permitted under paragraph 19 of this easement; (li ) a sign stating sole-

ly the address of the Property; and (iii) a temporary sign to advertise the sale

or rental of the Property;

(d) make permanent substantial topographical changes, such as, by exam-

ple, excavation for the construction of roads and recreational facilities;

(e) cut down or otherwise remove live trees located within existing lawn

areas, or cut down or otherwise remove live trees located outside the existing

lawn areas, meadows and open fields for the purpose of conducting commer-

cial timber production [or allow conditional harvesting of timber in accor-

dance with qualified plan presented to Grantee for approval. (See Model

Conservation Easement)]; and

(f) change the use of the Property to another use other than single family

residential. Grantee must determine that the proposed use: (i) does not

impair the significant conservation and preservation values of the Property;

and (ii) does not conflict with the Purpose of the Easement.

3.2 Review of Grantor's Requests for Approval. Grantor shall submit to

Grantee for Gramtee's approval of those conditional rights set out at paragraph

3.1 two copies of information (including plans, specifications, and designs where

appropriate) identifying the proposed activity with reasonable specificity. In con-

nection therewith. Grantor shall also submit to Grantee a timetable for the pro-

posed activity sufficient to permit Grantee to monitor such activity. Within 45

(forty-five; days of Grantee's receipt of any plan or written request for approval

hereunder. Grantee shall certify in writing that (a) it approves the plan or

request, or (b) it disapproves the plan or request as submitted, in which case

Grantee shall provide Grantor with wTitten suggestions for modification or a

written explanation for Grantee's disapproval. Any fsulure by Grantee to act with-

in 45 (forty-five) days of receipt of Grantor's submission or resubmission of plans

or requests shall be deemed to constitute approval by Grantee of the plan or

request as submitted and to permit Grantor to undertake the proposed activity in

accordance with the plan or request subrmtted.

4. Standards for Review. In exercising any authority created by the

Easement to inspect the Property or the interior of the Residence; to review any

construction, alteration, repair, or maintenance; or to review casualty damage or

to reconstruct or approve reconstruction of the Building following casualty dam-

age, Grantee shall apply the Secretary's Standards.

5. Public Access. Grantor shall make the Property and interior of the

Residence accessible to the pubhc on a minimum of days per year At

other times deemed reasonable by Grantor persons affiliated with educational

organizations, professional architectural associations, and historical societies

shall be admitted to study the property. Grantee may make photographs, draw-

ings, or other representations documenting the significant historical, ciJtural.

and architectural character and features of the property and distribute them to

magaizines. newsletters, or other publicly available publications, or use them to

fulfill its charitable and educational purposes. JL
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6 Grantor's Reserved Rights Not Requiring Further Approval by

Grantee. Subject to the provisions of paragraphs 2.1, 2.2, and 3.1, the following

rights, uses, and activities of or by Grantor on, over, or under the Property are

permitted by this Easement and by Grantee without further approval by Grantee:

(a) the right to engage in all those acts and uses that: (i) are permitted by
governmental statute or regulation; (ii) do not substantially impair the con-

servation and preservation values of the Property; and (iii) are not inconsis-

tent with the Purpose of this Easement;

(b) pursuant to the provisions of paragraph 2.1, the right to maintain and
repair the Buildings strictly according to the Secretary's Standards. As used
in this subparagraph, the nght to maintain and repair shall mean the use by
Grantor of in-kind materials and colors, applied with workmanship compara-
ble to that which was used in the construction or application of those materi-

als being repaired or maintained, for the purpose of retaining in good
condition the appearance and construction of the Buildings. The nght to

maintain and repair as used in this subparagraph shall not include the right

to make changes in appearance, materials, colors, and workmanship from
that existing prior to the maintenance and repair without the pnor approval

of Grantee in accordance with the provisions of paragraphs 3.1 and 3.2;

(c) the nght to continue all manner of existing residential use and enjoy-

ment of the Property's Buildings and Garden, including but not limited to the

maintenance, repair, and restoration of existing fences; the right to maintain

existing driveways, roads, and paths with the use of same or similar surface

materials; the right to maintain existing utility lines, gardening and building

walkways, steps, and garden fences; the right to cut, remove, and clear grass

or other vegetation and to perform routine madntenance, landscaping, horti-

cultural activities, and upkeep, consistent with the Purpose of this Easement;

and

(d) the right to conduct at or on the Property educational and nonprofit

activities that are not inconsistent with the protection of the conservation and

preservation values of the Property.

CASUALTY DAMAGE OR DESTRUCTION; INSURANCE CE

7. Casualty Damage or Destruction. In the event that the Buildings or

any part thereof shall be damaged or destroyed by fire, flood, windstorm, hur-

ricane, earth movement, or other casualty. Grantor shall notify Grantee in writ-

ing withm fourteen (14) days of the damage or destruction, such notification

including what, if any, emergency work has already been completed. No repairs

or reconstruction of any type, other than temporary emergency work to prevent

further damage to the Buildings and to protect public safety, shall be under-

taken by Grantor without Grantee's prior written approval. Within thirty (30)

days of the date of damage or destruction, if required by Grantee, Grantor at its

expense shall submit to the Grantee a written report prepared by a qualified

restoration architect and an engineer who are acceptable to Grantor and
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Grantee, which report shall include the followTng:

(a) an assessment of the nature and extent of the damage;

(b) a determination of the feasibility of the restoration of the Buildings

and/or reconstruction of damaged or destroyed portions of the Buildings; amd

(c) a report of such restorationyreconstruction work necessary to return

the Buildings to the condition existing at the date hereof

8. Review After Casualty Damage or Destruction. If, after reviewing the

report provided m paragraph 7 and assessing the availability of insurance pro-

ceeds after satisfaction of any mortgagee's/lender's claims under paragraph 9,

Grantor and Grantee agree that the Purpose of the Easement will be served by

such restoratiorvreconstruction. Grantor and Grantee shall establish a schedule

under which Grantor shall complete the restoration/reconstruction of the

Buildings in accordance with plans and specifications consented to by the parties

up to at least the total of the casualty msurance proceeds available to Grantor.

If, after reviewing the report and assessing the availability of insurance pro-

ceeds after satisfaction of any mortgagee's/lender's claims under paragraph 9,

Grantor and Grantee agree that restoration/reconstruction of the Property is

impractical or impossible, or agree that the Purpose of the Easement would not

be served by such restoratiori/'reconstruction. Grantor may, with the prior written

consent of Grantee, alter, demolish, remove, or raze one or more of the Buildings,

and/or construct new improvements on the Property. Grajitor and Grantee may
agree to extinguish this Easement in whole or in part in accordance with the laws

of the State of . and paragraph 23.2 hereof

If, after reviewing the report and assessing the avadlability of insurance pro-

ceeds after satisfaction of any mortgagee's/lender's claims under paragraph 9,

Grantor and Grantee are unable to agree that the Purpose of the Easement will

or will not be served by such restoration/reconstruction, the matter may be

referred by either party to binding arbitration and settled in accordance with the

State of arbitration statute then in effect [or refer to the arbi-

tration provision referenced at paragraph 15, below] .

9. Insxirance. Grantor shall keep the Property insured by an insurance com-

pany rated "Al" or better by Best's for the full replacement value against loss

from the perils commonly insured under standard fire and extended coverage

policies and comprehensive general Liability insurance against claims for person-

al injury, death, and property damage. Property damage insurance shall include

change in condition and building ordinance coverage, in form and amount suffi-

cient to replace fuUy the damaged Property and Buildings without cost or expense

to Grantor or contribution or coinsurance from Grantor Such insxarance shall

include Grantee's interest and name Grantee as an additional insured. Grantor

shall deliver to Grantee, within ten (10) business days of Grantee's written

request therefor, certificates of such insurance coverage. Provided, however, that

whenever the Property is encumbered with a mortgage or deed of trust, nothing

contained in this paragraph shall jeopardize the prior claim, if any, of the mort-

gagee/lender to the insurance proceeds.
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LNDEMNIFICATION; TAXES i£.

10. Indemnification. Grantor hereby agrees to pay, protect, indemnify, hold

harmless and defend at its own cost ajid expense. Grantee, its agents, directors

and employees, or independent contractors from and against any and all claims,

liabilities, expenses, costs, damages, losses, and expenditures (including reason-

able attorneys' fees and disbursements hereafter incurred) ansing out of or in con-

nection with injury to or death of any person; physical damage to the Property;

the presence or release in, on, or about the Property, at any time, of any substance

now or hereafter defined, listed, or otherwise classified pursuant to any law, ordi-

nance, or regulation as a hazardous, toxic, polluting, or contaminating substance;

or other injury or other damage occurring on or about the Property, unless such

injury or damage is caused by Grantee or any agent, trustee, employee, or con-

tractor of Grantee. In the event that Grantor is required to indemnify Grantee

pursuant to the terms of this paragraph, the amount of such indemnity, until dis-

charged, shall constitute a lien on the Property with the same effect and priority

as a mechanic's lien. Provided, however, that nothing contained herein shall jeop-

ardize the priority of any recorded lien of mortgage or deed of trust given in con-

nection with a promissory note secured by the Property.

11. Taxes. Grantor shall pay immediately, when first due and owing, all gen-

eral taxes, special taxes, special assessments, water charges, sewer service

charges, and other charges which may become a lien on the Property unless

Grantor timely objects to the amount or validity of the assessment or charge and

diligently prosecutes an appeal thereof, in which case the obligation hereunder to

pay such charges shall be suspended for the period permitted by law for prose-

cuting such appeal and any applicable grace penod following completion of such

action. In place of Grantor, Grantee is hereby authorized, but in no event required

or expected, to make or advance upon three (3) days prior written notice to

Grantor any payment relating to taxes, assessments, water rates, sewer rentals

and other governmental or municipality charge, fine, imposition, or lien asserted

against the Property. Grantee may make such payment according to any bill,

statement, or estimate procured from the appropriate public office without

inquiry into the accuracy of such bill, statement, or assessment or into the valid-

ity of such tax, assessment, sale, or forfeiture. Such payment if made by Grantee

shall constitute a lien on the Property with the same effect and priority as a

mechanic's lien, except that such lien shall not jeopardize the priority of any

recorded lien of mortgage or deed of trust given in connection with a promissory

note secured by the Property.

ADMINISTRATIONAND ENFORCEMENT
12. Written Notice. Any notice which either Grantor or Grantee may desire

or be required to give to the other pari^- shall be in writing and shall be delivered

by one of the following methods—by overnight courier postage prepaid, facsimile

transmission, registered or certified mail with return receipt requested, or hand

delivery; if to Grantor, then at faddressi and if to Grantee,

then to faddressi
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Each party may change its address set forth herein by a notice to such effect

to the other party. JL

13. Evidence of Compliance. Upon request by Grantee. Grantor shall

promptly furnish Grantee with certification that, to the best of Grantee's knowl-

edge. Grantor is in compliance with the obligations of Grantor contained herein,

or that otherwise evidences the status of this Easement to the e.xtent of Grantee's

knowledge thereof. J?.

14. Inspection. 'With the consent of Grantor, representatives of Grantee
shall be permitted at all reasonable times to inspect the Property, including the

interior of the Residence [or Buildings/Ancillary Structures]. Grantor covenauits

not to withhold unreasonably its consent in determining dates and times for such

inspections. J2.

15. Grantee's Remedies. Grantee may, following reasonable written notice

to Grantor, institute suit(s) to enjoin any violation of the terms of this easement

by ex parte, temporary, preliminary, and/or permanent injunction, including pro-

hibitory and/or mandatory injunctive relief, amd to require the restoration of the

Property and Buildings to the condition and appearance that existed prior to the

violation complained of. Grantee shall also have available all legal and other equi-

table remedies to enforce Grantor's obligations hereunder

[Supplementary arbitration provision may be added here or elsewhere. (See

model conservation easement.)]

In the event Grantor is found to have violated any of its obligations. Grantor

shall reimburse Grantee for any costs or expenses incurred in connection with

Grantee's enforcement of the terms of this Easement, including all reasonable

court costs, and attorney's, architectural, engineering, and expert witness fees.

Exercise by Grantee of one remedy hereunder shall not have the effect of

waiving or limiting any other remedy, and the failure to exercise any remedy shall

not have the effect of waiving or limiting the use of any other remedy or the use

of such remedy at any other time. Jl

16. Notice from Government Authorities. Grantor shall deliver to

Grantee copies of any notice of violation or hen relating to the Property received

by Grantor from any government authority within five (5) days of receipt by

Grantor. TJpon request by Grantee, Grantor shall promptly furnish Grantee with

evidence of Grantor's compliance with such notice or lien where compliance is

required by law. LH.'

17. Notice of Proposed Sale. Grantor shall promptly notify Grantee in

writing of any proposed sale of the Property and provide the opportunity for

Grantee to explain the terms of the Easement to potential new owners prior to

sale closing.

IS. Liens. Any lien on the Property created pursuant to any paragraph of this

Easement may be confirmed by judgment and foreclosed by Grantee in the same

manner as a mechanic's lien, except that no lien created pursuant to this
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Easement shall jeopardize the priority of any recorded lien of mortgage or deed of

trust given in connection with a promissory note secured by the Property. JL

19. Plaque. Grantor agrees that Grantee may provide and maintain a plaque

on the Property, which plaque shall not exceed 24 by 24 mches in size, giving

notice of the significance of the Property and the existence of this Easement. Jl

BINDING EFFECT; ASSIGNMENT
20. Runs with the Land. E.xcept as provided in paragraphs 8 and 23.2, the

obligations imposed by this Easement shall be effective in perpetuity and shall be

deemed to run as a binding servitude with the Property. This Easement shall

extend to and be binding upon Grantor and Grantee, their respective successors

in interest and all persons hereafter claiming under or through Grantor and

Grantee, and the words "Grantor" and "Grantee" when used herein shall include

all such persons. Any right, title, or interest herein granted to Grantee sJso shall

be deemed granted to each successor and assign of Grantee and each such fol-

lowing successor and assign thereof, and the word "Grantee" shcdl include all

such successors and assigns.

Anything contained herein to the contrary notwithstanding, an owner of the

Property shall have no obligation pursuant to this instrument where such owner

shall cease to have any ownership interest in the Property by reason of a bona

fide transfer. The restrictions, stipulations, and covenants contained in this

Easement shall be inserted by Grantor, verbatim or by express reference, in any

subsequent deed or other legal instrument by which Grantor divests itself of

either the fee simple title to or any lesser estate in the Property or any part there-

of, including by way of exaunple and not limitation, a lease of all or a portion of

the Property S
21. Assigrunent. Grantee may convey, assign, or transfer this Easement to a

unit of federal, state, or local government or to a similar local, state, or national

organization that is a "qualified organization" under Section 170(h) of the Code

whose purposes, inter alia, are to promote preservation or conservation of histor-

ical, cultural, or architectural resources, provided that any such conveyance,

assignment, or transfer requires that the Purpose for which the Easement was

granted will continue to be carried out. Sj

22. Recording and Effective Date. Grantee shall do and perform at its own

cost all acts necessary to the prompt recording of this instrument in the land

records of [town, countv. or regional districti . [state] . Grantor and Grantee

intend that the restrictions arising under this Easement take effect on the day

and year this instrument is recorded m the land records of [town, countv. or

regional districti . [state! . \3^

PERCENTAGE INTERESTS; EXTINGUISHMENT Z]

23.1 Percentage Interests. For purposes of allocating proceeds pursuant to

paragraphs 23.2 and 23.3, Grantor and Grantee stipulate that as of the date of

this Easement, Grantor and Grantee are each vested with real property interests
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in the Property and that such interests have a stipulated percentage interest in
the fair market value of the Property. Said percentage interests shall be deter-
mined by the ratio of the value of the Easement on the effective date of this
Easement to the value of the Property, without deduction for the value of the
Easement, on the effective date of this Easement. The values on the effective date
of the Easement shall be those values used to calculate the deduction for federal
income tax purposes allowable by reason of this grant, pursuant to Section 170(h)
of the Code. The parties shall include the ratio of those values with the Baseline
Documentation (on file with Grantor and Grantee) and shall amend such values,
if necessary, to reflect any final determination thereof by the Internal Revenue
Service or court of competent jurisdiction. For purposes of this paragraph, the
ratio of the value of the Easement to the value of the Property unencumbered by
the Easement shall remain constant, and the percentage interests of Grantor and
Grantee in the fair market value of the Property thereby determinable shall
remain constant, except that the value of any improvements made by Grantor
after the effective date of this Easement is reserved to Grantor

23.2 Extinguishment. Grantor and Grantee hereby recognize that circum-
stances may arise that may make impossible the continued ownership or use of
the Property in a manner consistent with the Purpose of this Easement and
necessitate extinguishment of the Easement. Such circumstances may include,
but are not Umited to, partial or total destruction of the Buildings resulting from
casualty. Extinguishment must be the result of a judicial proceedmg in a court of
competent jurisdiction. Unless otherwise required by applicable law at the time,
in the event of any sale of all or a portion of the Property (or any other property
received in connection with an exchange or involuntary conversion of the
Property) after such termination or extinguishment, and after the satisfaction of

prior claims and any costs or expenses associated with such sale, Grantor and
Grantee shall share in any net proceeds resulting from such sale in accordance
with their respective percentage interests in the fair market value of the Property,
as such interests are determined under the provisions of paragraph 23.1, adjust-

ed, if necessary, to reflect a partial termination or extinguishment of this

Easement. All such proceeds received by Grantee shall be used by Grantee in a
manner consistent with Grantee's primary purposes. Net proceeds shall also

include, without limitation, net insurance proceeds.

In the event of extinguishment, the provisions of this paragraph shall survive

extingmshment and shall constitute a Uen on the Property with the same effect

and priority as a mechanic's Uen, except that such lien shall not jeopardize the

priority of any recorded hen of mortgage or deed of trust given m connection with

a promissory note secured by the Property.

23.3 Condemnation. If all or any part of the Property is taken under the

power of eminent domain by pubhc, corporate, or other authority, or otherwise

acquired by such authority through a purchase in lieu of a taking. Grantor and
Grantee shall join in appropriate proceedings at the time of such taking to recov-

er the full value of those interests in the Property that are subject to the taking

and all incidental and direct damages resulting from the taking. After the
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satisfaction of pnor claims and net of expenses reasonably incurred by Grantor

and Grantee m connection with such taking, Grantor and Grantee shall be

respectively entitled to compensation from the balance of the recovered proceeds

m conformity with the prov^slons of paragraphs 23.1 amd 23.2 unless otherwise

provided by law.

ESTERPRETATION ii

24. Interpretation. The following provisions shall govern the effectiveness,

interpretation, and duration of the Easement.

(a) Any rule of strict construction designed to limit the breadth of restric-

tions on alienation or use of Property shall not apply in the construction or

interpretation of this Easement, and this instrument shall be interpreted

broadly to effect its Purpose and the transfer of rights and the restrictions on

use herein contadjied.

Cb) This instrument may be executed in two counterparts, one of which

may be retained by Grantor smd the other, after recording, to be retained by

Grantee. In the event of any disparity between the counterparts produced, the

recorded counterpart shall in all cases govern.

(c) This instrument is made pursuant to the Act, but the invalidity of such

Act or any part thereof shall not affect the validity and enforceabihty of this

Easement according to its terms, it being the intent of the parties to agree and

to bind themselves, their successors, and their assigns in perpetuity to each

term of this instrument whether this instrument be enforceable by reason of

any statute, common law, or private agreement in e.xistence either now or

hereafter The invalidity or unenforceability of any provision of this instru-

ment shall not affect the validity or enforceability of any other provision of

this instrument or any ancillary or supplementary agreement relating to the

subject matter thereof

(d) Nothing contained herein shall be interpreted to authorize or permit

Grantor to violate any ordinance or regulation relating to building materials,

construction methods, or use. In the event of any conflict between any such

ordinance or regulation and the terms hereof, Grantor promptly shall notify

Grantee of such confhct and shall cooperate with Grantee and the applicable

governmental entity to accommodate the purposes of both this Easement and

such ordinance or regulation.

(e) To the extent that Grantor owns or is entitled to development rights

which may exist now or at some time hereafter by reason of the fact that

under any applicable zomng or similar ordinance the Property may be devel-

oped to use more intensive (in terms of height, bulk, or other objective crite-

ria related by such ordinances) than the Property is devoted as of the date

hereof, such development rights shall not be exercisable on, above, or below

the Property during the term of the Easement, nor shall they be transferred

to any adjacent parcel and exercised in a maimer that would interfere with

the Purpose of the Easement.
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AMENDMENT ii

25. Amendment. If circumstances arise under which an amendment to or

modification of this Easement would be appropnate, Grantor and Grantee may
by mutual written agreement jointly amend this Easement, provaded that no

amendment shall be made that wll adversely affect the qualification of this

Easement or the status of Grantee under any applicable laws, including Sections

170(h) and 501(c)(3) of the Code and the laws of the State of . Any
such amendment shall be consistent with the protection of the conservation and
preservation values of the Property and the Purpose of this Easement; shall not

affect its perpetual duration; shall not permit additional residential development

on the Property other than the residential development permitted by this

Easement on its effective date; shall not permit any private inurement to any per-

son or entity; and shall not adversely impact the overall architectural, historic,

natural habitat, and open space values protected by this Easement. Any such

amendment shall be recorded in the land records of [town, countv. or regional dis-

trict! . [statel . Nothing in this paragraph shall require Grantor or Grauitee to

agree to any amendment or to consult or negotiate regarding any amendment.

THIS EASEMENT reflects the entire agreement of Grantor and Grantee. Any
pnor or simultaneous correspondence, understandings, agreements, and represen-

tations are null and void upon execution hereof, unless set out in this instrument.

TO HAVE AND TO HOLD, the said Preservation and Conservation

Easement, unto the said Grantee and its successors and permitted assigns forever.

This DEED OF PRESERVATION ANT) CONSERVATION EASEMENT may be

executed in two counterparts and by each party on a separate counterpart, each

of which when so executed and delivered shall be an original, but both of which

together shall constitute one instrument.

EN 'W7TNESS WHEREOF, Grantor and Grantee have set their hands under

seal on the days and year set forth below.

WITNESS: GR.ANTOR:

(date)

ATTEST: GRANTEE:

Bv: By:

Its President (date)

[Notarization]
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Model Historic Preservation Easement 98

THIS PRESERVATION AND CONSERVATION EASEMENT DEED, made this

day of , 19 , by and between

\

("Grantor") and ("Grantee"), a nonprofit

corporation of [state of incorporation].

WITNESSETH:

WHEREAS, Grantor is owner in fee simple of certain real property located in the [town,

county, and state], more particularly described in Exhibit A attached hereto and incorporated

herein (hereinafter "the Property"), said Property including the following structures (hereinafter

"the Buildings"):

the principal residence constructed of [brief description] dating from [year] (hereinafter

"the Residence"); and additional ancillary structures [describe] (hereinafter "the

Ancillary Structures").

[WHEREAS, the Property also includes a formal landscaped garden, [describe] , designed

by noted landscape architect [name] (hereinafter "the Garden");]

WHEREAS, the Property has significant undeveloped open space, including fields, forests,

and [describe other], that contributes to the setting, context, and the public's view of the

Buildings;

WHEREAS, Grantee is authorized to accept preservation and conservation easements to

protect property significant in national and state history and culture under the provisions of [state

easement legislation] (hereinafter "the Act");

WHEREAS, Grantee is a publicly supported, tax-exempt, nonprofit organization whose

primary purposes include the preservation and conservation of sites, buildings, and objects of

national significance and is a qualifying recipient of qualified conservation contributions under

Section 170(h) of the Internal Revenue Code of 1986, as amended, and the regulations

thereunder (hereinafter, "the Code");

WHEREAS, the Property stands as a significant example of style architecture in [state]

,

illustrates aesthetics of design and setting, and possesses integrity of materials and workmanship;

WHEREAS, because of its architectural, historic, and culmral significance the Property was

listed in the National Register of Historic Places on [date] and is a certified historic structure [or

historically important land area] under Section 170(h)(4)(B) of the Code;

WHEREAS, Grantor and Grantee recognize the architectural, historic, and cultural values

(hereinafter"conservation and preservation values") and significance of the Property, and have

the common purpose of conserving and preserving the aforesaid conservation and preservation

values and significance of the Property;

WHEREAS, the Property's conservation and preservation values are documented in a set of
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reports, drawings, and photographs (hereinafter, "Baseline Documentation") incorporated herein

by reference, which Baseline Documentation the parties agree provides an accurate

representation of the Property as of the effective date of this grant. In the event of any

discrepancy between the two counterparts produced, the counterpart retained by Grantee shall

control;

WHEREAS, the Baseline Documentation shall consist of the following: [list documents and

materials]

WHEREAS, the grant of a preservation and conservation easement by Grantor to Grantee on

the Property will assist in preserving and maintaining the Property and its architectural, historic,

and cultural features for the benefit of the people of the Town [County] of , the State

of , and the United States of America;

WHEREAS, to that end. Grantor desires to grant to Grantee, and Grantee desires to accept, a

preservation and conservation easement (hereinafter, the "Easement") in gross in perpetuity on

the Property pursuant to the Act.

NOW, THEREFORE, in consideration of Ten Dollars ($10.00) and other good and valuable

consideration, receipt of which is hereby acknowledged, and pursuant to Section 170(h) of the

Code and [give full citation to the state easement legislation]. Grantor does hereby voluntarily

grant and convey unto the Grantee a preservation and conservation easement in gross in

perpetuity over the Property described in Exhibit A.

PURPOSE

1 . Purpose. It is the Purpose of this Easement to assure that the architectural, historic,

cultural, and associated open =;pace features of the Property will be retained and maintained

forever substantially in their current condition for conservation and preservation purposes and to

prevent any use or change of the Property that will significantly impair or interfere with the

Property's conservation and preservation values.

GRANTOR'S COVENANTS

2.1 Grantor's Covenants: Covenant to Maintain. Grantor agrees at all times to maintain

the Buildings in the same strucUiral condition and state of repair as that existing on the effective

date of this Easement. Grantor's obligation to maintain shall require replacement, repair, and

reconstruction by Grantor whenever necessary to preserve the Buildings in substantially the same

structural condition and state of repair as that existing on the date of this Easement. Grantor's

obligation to maintain shall also require that the Property's landscaping be maintained in good

appearance with substantially similar plantings, vegetation, and natural screening to that existing

on the effective date of this Easement. The existing lawn areas shall be maintained as lawns,

regularly mown. The existing meadows and open fields shall be maintained as meadows and

open fields, regularly bushhogged to prevent the growth of woody vegetation where none cur-

rently grows. Subject to the casualty provisions of paragraphs 7 and 8, this obligation to maintain

shall require replacement, rebuilding, repair, and reconstruction of the Buildings whenever

necessary in accordance with The Secretary ofthe Interior's Standardsfor Rehabilitation and





Appendix B(2): National Trust for Historic Preservation, Model Historic
Preservation Easement, 1998.

Guidelinesfor Rehabilitating Historic Buildings (36 C.F.R. 67), as these may be amended from
time to time (hereinafter the "Secretary's Standards").

2.2 Grantor's Covenants: Prohibited Activities. The following acts or uses are expressly

forbidden on, over, or under the Property, except as otherwise conditioned in this paragraph:

(a) the Buildings shall not be demolished, removed, or razed except as provided in

paragraphs 7 and 8;

(b) nothing shall be erected or allowed to grow on the Property which would impair the

visibility of the Property and the Buildings from street level;

(c) no other buildings or structures, including satellite receiving dishes (small rooftop dishes

excluded), camping accommodations, or mobile homes, shall be erected or placed on the

Property hereafter except for temporary structures required for the maintenance or rehabilitation

of the Property, such as construction trailers;

(d) the dumping of ashes, trash, rubbish, or any other unsightly or offensive materials is

prohibited on the Property;

(e) the Property shall not be divided or subdivided in law or in fact and the Property shall not

be devised or conveyed except as a unit;

(f) no above-ground utility transmission lines, except those reasonably necessary for the

existing Buildings, may be created on the Property, subject to utility easements already recorded;

(g) subject to the maintenance covenants of paragraph 2.1 hereof, the following features

located within the Residence [or Buildings/Ancillary Structures] shall not be removed,

demolished, or altered:

[Specific interior features that are to be protected are described here]

GRANTOR'S CONDITIONAL RIGHTS

3.1 Conditional Rights Requiring Approval by Grantee. Without the prior express

written approval of the Grantee, which approval may be withheld or conditioned in the sole

discretion of Grantee, Grantor shall not undertake any of the following actions:

(a) increase or decrease the height of, make additions to, change the exterior construction

materials or colors of, or move, improve, alter, reconstruct, or change the facades (including

fenestration) and roofs of the Buildings;

(b) change the floor plan of the Residence [or Buildings/Ancillary Structures];

(c) erect any external signs or external advertisements except: (I) such plaque permitted

under paragraph 19 of this easement; (ii) a sign stating solely the address of the Property; and

(iii) a temporary sign to advertise the sale or rental of the Property;

(d) make permanent substantial topographical changes, such as, by example, excavation for

the construction of roads and recreational facilities;
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(e) cut down or otherwise remove live trees located within existing lawn areas, or cut down
or otherwise remove live trees located outside the existing lawn areas, meadows and open fields

for the purpose of conducting commercial timber production [or allow conditional harvesting of
timber in accordance with qualified plan presented to Grantee for approval. (See Model
Conservation Easement)]; and

(f) change the use of the Property to another use other than single family residential. Grantee

must determine that the proposed use: (1) does not impair the significant conservation and
preservation values of the Property; and (ii) does not conflict with the Purpose of the Easement.

3.2 Review of Grantor's Requests for Approval. Grantor shall submit to Grantee for

Grantee's approval of those conditional rights set out at paragraph 3.1 two copies of information

(including plans, specifications, and designs where appropriate) identifying the proposed activity

v«dth reasonable specificity. In connection therewith. Grantor shall also submit to Grantee a

timetable for the proposed activity sufficient to permit Grantee to monitor such activity. Within

45 (forty-five) days of Grantee's receipt of any plan or written request for approval hereunder.

Grantee shall certify in writing that (a) it approves the plan or request, or (b) it disapproves the

plan or request as submitted, in which case Grantee shall provide Grantor with written

suggestions for modification or a written explanation for Grantee's disapproval. Any failure by

Grantee to act within 45 (forty-five) days of receipt of Grantor's submission or resubmission of

plans or requests shall be deemed to constitute approval by Grantee of the plan or request as

submitted and to permit Grantor to undertake the proposed activity in accordance with the plan

or request submitted.

4. Standards for Review. In exercising any authority created by the Easement to inspect the

Property or the interior of the Residence; to review any construction, alteration, repair, or

maintenance; or to review casualty damage or to reconstruct or approve reconstruction of the

Building following casualty damage. Grantee shall apply the Secretary's Standards.

5. Public Access. Grantor shall make the Property and interior of the Residence accessible to

the public on a minimum of days per year. At other times deemed reasonable by Grantor

persons affiliated with educational organizations, professional architectural associations, and

historical societies shall be admitted to study the property. Grantee may make photographs,

drawings, or other representations documenting the significant historical, cultural, and

architectural character and features of the property and distribute them to magazines, newsletters,

or other publicly available publications, or use them to fulfill its charitable and educational

purposes.

GRANTOR'S RESERVED RIGHTS

6. Grantor's Reserved Rights Not Requiring Further Approval by Grantee. Subject to

the provisions of paragraphs 2.1, 2.2, and 3.1, the following rights, uses, and activities of or by

Grantor on, over, or under the Property are permitted by this Easement and by Grantee v\ithout

further approval by Grantee:

(a) the right to engage in all those acts and uses that: (I) are permitted by governmental
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statute or regulation; (ii) do not substantially impair the conservation and preservation values of
the Property; and (iii) are not inconsistent with the Purpose of this Easement;

(b) pursuant to the provisions of paragraph 2.1, the right to maintain and repair the Buildings
strictly according to the Secretary's Standards. As used in this subparagraph, the right to

maintain and repair shall mean the use by Grantor of in-kind materials and colors, applied with
workmanship comparable to that which was used in the construction or application of those

materials being repaired or maintained, for the purpose of retaining in good condition the

appearance and construction of the Buildings. The right to maintain and repair as used in this

subparagraph shall not include the right to make changes in appearance, materials, colors, and
workmanship from that existing prior to the maintenance and repair without the prior approval of
Grantee in accordance with the provisions of paragraphs 3.1 and 3.2;

(c) the right to continue all manner of existing residential use and enjoyment of the

Property's Buildings and Garden, including but not limited to the maintenance, repair, and
restoration of existing fences; the right to maintain existing driveways, roads, and paths with the

use of same or similar surface materials; the right to maintain existing utility lines, gardening and

building walkways, steps, and garden fences; the right to cut, remove, and clear grass or other

vegetation and to perform routine maintenance, landscaping, horticultural activities, and upkeep,

consistent with the Purpose of this Easement; and

(d) the right to conduct at or on the Property educational and nonprofit activities that are not

inconsistent with the protection of the conservation and preservation values of the Property.

CASUALTY DAMAGE OR DESTRUCTION; INSURANCE

7. Casualty Damage or Destruction. In the event that the Buildings or any part thereof

shall be damaged or destroyed by fire, flood, windstorm, hurricane, earth movement, or other

casualty. Grantor shall notify Grantee in writing vrithin fourteen (14) days of the damage or

destruction, such notification including what, if any, emergency work has already been

completed. No repairs or reconstruction of any type, other than temporary emergency work to

prevent fiuther damage to the Buildings and to protect public safety, shall be undertaken by

Grantor without Grantee's prior written approval. Within thirty (30) days of the date of damage

or destruction, if required by Grantee, Grantor at its expense shall submit to the Grantee a v^ritten

report prepared by a qualified restoration architect and an engineer who are acceptable to Grantor

and Grantee, which report shall include the following:

(a) an assessment of the nature and extent of the damage;

(b) a determination of the feasibility of the restoration of the Buildings and/or reconstruction

of damaged or destroyed portions of the Buildings; and

(c) a report of such restoration/reconstruction work necessary to ret\im the Buildings to the

condition existing at the date hereof

8. Review After Casualty Damage or Destruction. If, after reviewing the report provided

in paragraph 7 and assessing the availability of insurance proceeds after satisfaction of any
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mortgagee's/lender's claims under paragraph 9, Grantor and Grantee agree that the Purpose of the

Easement will be served by such restoration/reconstruction. Grantor and Grantee shall establish a

schedule under which Grantor shall complete the restoratioa'reconstruction of the Buildings in

accordance with plans and specifications consented to by the parties up to at least the total of the

casualty insurance proceeds available to Grantor.

If, after reviewing the report and assessing the availability of insurance proceeds after

satisfaction of any mortgagee's/lender's claims under paragraph 9, Grantor and Grantee agree that

restoration/reconstruction of the Property is impractical or impossible, or agree that the Purpose

of the Easement would not be served by such restoration/reconstruction, Grantor may, with the

prior written consent of Grantee, alter, demolish, remove, or raze one or more of the Buildings,

and/or construct new improvements on the Property. Grantor and Grantee may agree to

extinguish this Easement in whole or in part in accordance with the laws of the State of

and paragraph 23.2 hereof.

If, after reviewing the report and assessing the availability of insurance proceeds after

satisfaction of any mortgagee's/lender's claims under paragraph 9, Grantor and Grantee are

unable to agree that the Purpose of the Easement will or will not be served by such

restoration/reconstruction, the matter may be referred by either party to binding arbitration and

settled in accordance with the State of 's arbitration statute then in effect [or refer

to the arbitration provision referenced at paragraph 15, below] .

9. Insurance. Grantor shall keep the Property insured by an insurance company rated "Al"

or better by Best's for the full replacement value against loss from the perils commonly insured

under standard fire and extended coverage policies and comprehensive general liability insurance

against claims for personal injury, death, and property damage. Property damage insurance shall

include change in condition and building ordinance coverage, in form and amount sufficient to

replace fully the damaged Property and Buildings without cost or expense to Grantor or

contribution or coinsurance from Grantor. Such insurance shall include Grantee's interest and

name Grantee as an additional insured. Grantor shall deliver to Grantee, within ten (10) business

days of Grantee's written request therefor, certificates of such insurance coverage. Provided,

however, that whenever the Property is encumbered with a mortgage or deed of trust, nothing

contained in this paragraph shall jeopardize the prior claim, if any, of the mortgagee/lender to the

insurance proceeds.

INDEMNIFICATION; TAXES

10. Indemnification. Grantor hereby agrees to pay, protect, indemnify, hold harmless and

defend at its own cost and expense, Grantee, its agents, directors, officers and employees, or

independent contractors from and against any and al! claims, liabilities, expenses, costs,

damages, losses, and expenditures (including reasonable attorneys' fees and disbursements

hereafter incurred) arising out of or in connection with injury to or death of any person; physical

damage to the Property; the presence or release in, on, or about the Property, at any time, of any

substance now or hereafter defined, listed, or otherwise classified pursuant to any law, ordinance,

or regulation as a hazardous, toxic, polluting, or contaminating substance; or other injury or other
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damage occurring on or about the Property, unless such injury or damage is caused by Grantee or

any agent, director, officer, employee, or independent contractor of Grantee. In the event that

Grantor is required to indemnify Grantee pursuant to the terms of this paragraph, the amount of
such indemnity, until discharged, shall constitute a lien on the Property with the same effect and
priority as a mechanic's lien. Provided, however, that nothing contained herein shall jeopardize

the priority of any recorded lien of mortgage or deed of trust given in connection with a

promissory note secured by the Property.

1

1

. Taxes. Grantor shall pay immediately, when first due and owing, all general taxes,

special taxes, special assessments, water charges, sewer service charges, and other charges which
may become a lien on the Property unless Grantor timely objects to the amount or validity of the

assessment or charge and diligently prosecutes an appeal thereof, in which case the obligation

hereimder to pay such charges shall be suspended for the period permitted by law for prosecuting

such appeal and any applicable grace period following completion of such action. In place of

Grantor, Grantee is hereby authorized, but in no event required or expected, to make or advance

upon three (3) days prior written notice to Grantor any payment relating to taxes, assessments,

water rates, sewer rentals and other governmental or mimicipality charge, fine, imposition, or

lien asserted against the Property. Grantee may make such payment according to any bill,

statement, or estimate procured from the appropriate public office without inquiry into the

accuracy of such bill, statement, or assessment or into the validity of such tax, assessment, sale,

or forfeiture. Such payment if made by Grantee shall constitute a lien on the Property with the

same effect and priority as a mechanic's lien, except that such lien shall not jeopardize the

priority of any recorded lien of mortgage or deed of trust given in connection with a promissory

note secured by the Property.

ADNfiNISTRATION AND ENFORCEMENT

12. Written Notice. Any notice which either Grantor or Grantee may desire or be required to

give to the other party shall be in writing and shall be delivered by one of the following

methods—by ovemight courier postage prepaid, facsimile transmission, registered or certified

mail with return receipt requested, or hand delivery; if to Grantor, then at [address], and if to

Grantee, then to [address].

Each party may change its address set forth herein by a notice to such effect to the other

party.

13. Evidence of Compliance. Upon request by Grantor, Grantee shall promptly furnish

Grantor with certification that, to the best of Grantee's knowledge. Grantor is in compliance with

the obligations of Grantor contained herein or that otherwise evidences the status of this

Easement to the extent of Grantee's knowledge thereof

14. Inspection. With the consent of Grantor, representatives of Grantee shall be permitted at

all reasonable times to inspect the Property, including the interior of the Residence [or

Buildings/Ancillary Structures]. Grantor covenants not to withhold unreasonably its consent in

determining dates and times for such inspections.
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15. Grantee's Remedies. Grantee may, following reasonable written notice to Grantor,

institute suit(s) to enjoin any violation of the terms of this easement by ex parte, temporary,

preliminary, and/or permanent injunction, including prohibitory and/or mandatory injunctive

relief, and to require the restoration of the Property and Buildings to the condition and
appearance that existed prior to the violation complained of Grantee shall also have available all

legal and other equitable remedies to enforce Grantor's obligations hereunder.

[Supplementary arbitration provision may be added here or elsewhere. (See model
conservation easement.)]

In the event Grantor is found to have violated any of its obligations. Grantor shall reimburse

Grantee for any costs or expenses incurred in connection with Grantee's enforcement of the terms

of this Easement, including all reasonable court costs, and attorney's, architectural, engineering,

and expert witness fees.

Exercise by Grantee of one remedy hereunder shall not have the effect of waiving or limiting

any other remedy, and the failure to exercise any remedy shall not have the effect of waiving or

limiting the use of any other remedy or the use of such remedy at any other time.

16. Notice from Government Authorities. Grantor shall deliver to Grantee copies of any

notice of violation or lien relating to the Property received by Grantor from any government

authority within five (5) days of receipt by Grantor. Upon request by Grantee, Grantor shall

promptly furnish Grantee with evidence of Grantor's compliance with such notice or lien where

compliance is required by law.

17. Notice of Proposed Sale. Grantor shall promptly notify Grantee in writing of any

proposed sale of the Property and provide the opportimity for Grantee to explain the terms of the

Easement to potential new owners prior to sale closing.

18. Liens. Any lien on the Property created pursuant to any paragraph of this Easement may

be confirmed by judgment and foreclosed by Grantee in the same manner as a mechanic's lien,

except that no lien created pursuant to this Easement shall jeopardize the priority of any recorded

lien of mortgage or deed of trust given in connection with a promissory note secured by the

Property.

19. Plaque. Grantor agrees that Grantee may provide and maintain a plaque on the Property,

which plaque shall not exceed 24 by 24 inches in size, giving notice of the significance of the

Property and the existence of this Easement.

BINDING EFFECT; ASSIGNMENT

20. Runs with the Land. Except as provided in paragraphs 8 and 23.2, the obligations

imposed by this Easement shall be effective in perpeUiity and shall be deemed to run as a binding

servitude wdth the Property. This Easement shall extend to and be binding upon Grantor and

Grantee, their respective successors in interest and all persons hereafter claiming under or

through Grantor and Grantee, and die words "Grantor" and "Grantee" when used herein shall

include all such persons. Any right, title, or interest herein granted to Grantee also shall be
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deemed granted to each successor and assign of Grantee and each such fol lowing successor and

assign thereof, and the word "Grantee" shall include all such successors and assigns.

Anything contained herein to the contrary notwithstanding, an owner of the Property shall

have no obligation pursuant to this instrument where such owner shall cease to have any

ovvTiership interest jn the Property by reason of a bona fide transfer. The restrictions, stipulations,

and covenants contained in this Easement shall be inserted by Grantor, verbatim or by express

reference, in any subsequent deed or other legal instrument by which Grantor divests itself of

either the fee simple title to or any lesser estate in the Property or any part thereof, including by

way of example and not limitation, a lease of all or a portion of the Property.

21. Assignment. Grantee may convey, assign, or transfer this Easement to a unit of federal,

state, or local government or to a similar local, state, or national organization that is a "qualified

organization" under Section 170(h) of the Code whose purposes, inter alia, are to promote

preservation or conservation of historical, culUiral, or architectural resources, provided that any

such conveyance, assignment, or transfer requires that the Purpose for which the Easement was

granted will continue to be carried out.

22. Recording and Effective Date. Grantee shall do and perform at its own cost all acts

necessary to the prompt recording of this instrument in the land records of [town, county or

regional district], [state] . Grantor and Grantee intend that the restrictions arising under this

Easement take effect on the day and year this instrument is recorded in the land records of [town,

county or regional district], [state] .

PERCENTAGE INTERESTS; EXTINGUISHMENT

23.1 Percentage Interests. For purposes of allocating proceeds pursuant to paragraphs 23.2

and 23.3, Grantor and Grantee stipulate that as of the date of this Easement, Grantor and Grantee

are each vested with real property interests in the Property and that such interests have a

stipulated percentage interest in the fair market value of the Property. Said percentage interests

shall be determined by the ratio of the value of the Easement on the effective date of this

Easement to the value of the Property, without deduction for the value of die Easement, on the

effective date of this Easement. The values on the effective date of the Easement shall be those

values used to calculate the deduction for federal income tax purposes allowable by reason of this

grant, pursuant to Section 170(h) of the Code. The parties shall include the ratio of those values

with the Baseline Documentation (on file with Grantor and Grantee) and shall amend such

values, if necessary, to reflect any final determination thereof by the Internal Revenue Service or

court of competent jurisdiction. For purposes of this paragraph, the ratio of the value of the

Easement to the value of the Property unencumbered by the Easement shall remain constant, and

the percentage interests of Grantor and Grantee in the fair market value of the Property thereby

determinable shall remain constant, except that the value of any improvements made by Grantor

after the effective date of this Easement is reserved to Grantor.

23.2 Extinguishment. Grantor and Grantee hereby recognize that circumstances may arise

that may make impossible the continued ownership or use of the Property in a manner consistent

with the Purpose of this Easement and necessitate extinguishment of the Easement. Such
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circumstances may include, but are not limited to, partial or total destruction of the Buildings

resulting from casualty. Extinguishment must be the result of a judicial proceeding in a court of

competent jurisdiction. Unless otherwise required by applicable law at the time, in the event of

any sale of all or a portion of the Property (or any other property received in connection with an

exchange or involuntary conversion of the Property) after such termination or extinguishment,

and after the satisfaction of prior claims and any costs or expenses associated with such sale,

Grantor and Grantee shall share in any net proceeds resulting from such sale in accordance with

their respective percentage interests in the fair market value of the Property, as such interests are

determined under the provisions of paragraph 23.1, adjusted, if necessary, to reflect a partial

termination or extinguishment of this Easement. All such proceeds received by Grantee shall be

used by Grantee in a manner consistent with Grantee's primary purposes. Net proceeds shall also

include, without limitation, net insurance proceeds.

In the event of extinguishment, the provisions of this paragraph shall survive extinguishment

and shall constitute a lien on the Property with the same effect and priority as a mechanic's lien,

except that such lien shall not jeopardize the priority of any recorded lien of mortgage or deed of

trust given in connection with a promissory note secured by the Property.

23.3 Condemnation. If all or any part of the property is taken under the power of eminent

domain by public, corporate, or other authority, or otherwise acquired by such authority through

a purchase in lieu of a taking. Grantor and Grantee shall join in appropriate proceedings at the

time of such taking to recover the full value of those interests in the Property that are subject to

the taking and all incidental and direct damages resulting from the taking. After the satisfaction

of prior claims and net of expenses reasonably incurred by Grantor and Grantee in connection

with such taking. Grantor and Grantee shall be respectively entitled to compensation from the

balance of the recovered procteds in conformity with the provisions of paragraphs 23.1 and 23.2

unless otherwise provided by law.

INTERPRETATION

24. Interpretation. The following provisions shall govern the effectiveness, interpretation,

and duration of the Easement.

(a) Any rule of strict construction designed to limit the breadth of restrictions on alienation

or use of Property shall not apply in the construction or interpretation of this Easement, and this

instrument shall be interpreted broadly to effect its Purpose and the transfer of rights and the

restrictions on use herein contained.

(b) This instrument may be executed in two counterparts, one of which may be retained by

Grantor and the other, after recording, to be retained by Grantee. In the event of any disparity

between the counterparts produced, the recorded counterpart shall in all cases govern.

(c) This instrument is made pursuant to the Act, but the invalidity of such Act or any part

thereof shall not affect the validity and enforceability of this Easement according to its terms, it

being the intent of the parties to agree and to bind themselves, their successors, and their assigns

in perpetuity to each term of this instrument whether this insuiiment be enforceable by reason of
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any statute, common law, or private agreement in existence either now or hereafter. The

invalidity or unenforceability of any provision of this instrument shall not affect the validity or

enforceability of any other provision of this instrument or any ancillary or supplementary

agreement relating to the subject matter thereof.

(d) Nothing contained herein shall be interpreted to authorize or permit Grantor to violate

any ordinance or regulation relating to building materials, construction methods, or use. In the

event of any conflict between any such ordinance or regulation and the terms hereof. Grantor

promptly shall notify Grantee of such conflict and shall cooperate with Grantee and the

applicable governmental entity to accommodate the purposes of both this Easement and such

ordinance or regulation.

(e) To the extent that Grantor owns or is entitled to development rights which may exist now

or at some time hereafter by reason of the fact that under any applicable zoning or similar

ordinsmce the Property may be developed to use more intensive (in terms of height, bulk, or other

objective criteria related by such ordinances) than the Property is devoted as of the date hereof,

such development rights shall not be exercisable on, above, or below the Property during the

term of the Easement, nor shall they be transferred to any adjacent parcel and exercised in a

manner that would interfere with the Purpose of the Easement.

AMENDMENT

25. Amendment. If circumstances arise under which an amendment to or modification of

this Easement would be appropriate. Grantor and Grantee may by mutual written agreement

jointly amend this Easement, provided that no amendment shall be made that will adversely

affect the qualification of this Easement or the status of Grantee under any applicable laws,

including Sections 170(h) and 501(c)(3) of the Code and the laws of the State of .

Any such amendment shall be consistent with the protection of the conservation and preservation

values of the Property and the Purpose of this Easement; shall not affect its perpetual duration;

shall not permit additional residential development on the Property other than the residential

development permitted by this Easement on its effective date; shall not permit any private

inurement to any person or entity; and shall not adversely impact the overall architectural,

historic, natural habitat, and open space values protected by this Easement. Any such amendment

shall be recorded in the land records of [town, county, or regional district], [state] . Nothing in

this paragraph shall require Grantor or Grantee to agree to any amendment or to consult or

negotiate regarding any amendment.

THIS EASEMENT reflects the entire agreement of Grantor and Grantee. Any prior or

simultaneous correspondence, understandings, agreements, and representations are null and void

upon execution hereof, unless set out in this instnoment.

TO HAVE AND TO HOLD, the said Preservation and Conservation Easement, unto the said

Grantee and its successors and permitted assigns forever. This DEED OF PRESERVATION

AND CONSERVATION EASEMENT may be executed in two counterparts and by each party

on a separate counterpart, each of which when so executed and delivered shall be an original, but

both of which together shall constitute one instrument.
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IN WITNESS WHEREOF, Grantor and Grantee have set their hands under seal on the days
and year set forth below.

WITNESS: GRANTOR:

ATTEST:

By:
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MORTGAGE SUBORDINATION [as applicable]

26. Subordination of Mortgage. At the time of the conveyance of this Easement, the

Property is subject to a Mortgage/Deed of Trust dated , recorded in the Land Records
of [county] at Book/Liber

, Page-'Folio (hereinafter "the Mortgage'T'the Deed of
Trust") held by

^

(hereinafter, "Mortgagee'V'Lender"). The
Mortgagee/Lender joins in the execution of diis Easement to evidence its agreement to

subordinate the Mortgage/the Deed of Trust to this Easement under the following conditions and
stipulations:

(a) The Mortgagee/Lender and its assignees shall have a prior claim to all insurance proceeds

as a result of any casualty, hazard, or accident occurring to or about the Property and all proceeds

of condemnation proceedings, and shall be entitled to same in preference to Grantee until the

Mortgage/the Deed of Trust is paid off and discharged, notwithstanding that the Mortgage/the

Deed of Trust is subordinate in priority to the Easement.

(b) If the Mortgagee/Lender receives an assignment of the leases, rents, and profits of the

Property as security or additional security for the loan secured by the Mortgage/Deed of Trust,

then the Mortgagee/Lender shall have a prior claim to the leases, rents, and profits of the

Property and shall be entitled to receive same in preference to Grantee until the

Mortgagee's/Lender's debt is paid off or otherwise satisfied, notwithstanding that the

Mortgage/Deed of Trust is subordinate in priority to the Easement.

(c) The Mortgagee/Lender or purchaser in foreclosure shall have no obligation, debt, or

liability under the Easement until the Mortgagee/Lender or a purchaser in foreclosure under it

obtains ownership of the Property. In the event of foreclosure or deed in lieu of foreclosure, the

Easement is not extinguished.

(d) Nothing contained in this paragraph or in this Easement shall be construed to give any

Mortgagee/Lender the right to violate the terms of this Easement or to extinguish this Easement

by taking title to the Property by foreclosure or otherwise.

[Signatures]
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7.29.98 DRAFT DRAFT

FORM OF EASEMENT
Basic Preservation Easement by Individuals -- 1998

DEED OF PRESERVATION EASEMENT

This Deed of Preservation Easement (the "Easement") made this day of

December, 1998 between .
("Grantors") and THE

PRESERVATION ALLIANCE FOR GREATER PHILADELPHIA, a not-for-profit

corporation organized under the laws of the Commonwealth of Pennsylvania ("Grantee").

BACKGROUND

A. Grantors have legal and equitable fee simple title to the parcel of land

known as Street, Philadelphia, Pennsylvania, more panicularly described in

Exhibit "A," attached hereto and made a part hereof, including all improvements thereon

erected (the "Property").

B. The Property is within the Historic District, which was

listed by the United States Department of the Interior in 19 and continues to be so listed.

C. The building located on the Property contributes to the historic aspects

of the Historic District. Grantee considers the Propeny to represent a

valuable example of a historic architectural style worthy of preservation and benefitting the

adjacent historic propenies in the Historic District.

D. Grantee is a conservation organization qualified under applicable law as

an eligible donee for, inter alia , the donation of preservation and open space easements for

the preservation of historically important sites, structures and the conservation of open space.

E. The donation of this Preservation Easement to Grantee will further its

goal of fostering the conservation of the region's heritage of historically significant structures

with aesthetic, architectural, scenic and/or open space values.

G. Grantors desire to grant to Grantee and Grantee desires to accept the

Easement on the terms and conditions set forth below.
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TERMS AND CONDITIONS

Intending to be legally bound hereby, in consideration of the mutual promises

herein contained, and in further consideration of other good and valuable consideration paid

by Grantee to Grantors, the receipt and sufficiency of which are hereby acknowledged.

Grantors and Grantee grant, convey, assign, agree and declare as follows:

1. Grant

Grantors hereby grant and convey to Grantee an estate, interest and

easement in the facade(s) of the building located

on the Property to the extent indicated in Exhibit "C," attached hereto and made a part

hereof, (the "Facade" or the "Facades") for the preservation of historic, architectural, scenic

and open space values of the nature and character and to the extent set forth in this

Easement, to constitute a servitude and covenant upon the Property, running with the land,

for the benefit of and enforceable by the Grantee, to have and to hold the said estate, interest

and easement subject to and limited by the provisions of this Easement, to and for Grantee's

proper uses forever.

2. Scope of Grantee' Estate, Interest and Easement.

The Easement herein granted conveys to Grantee an interest in the

Property consisting of the benefits of the following covenants and undertakings by Grantors.

(a) Without the prior written consent of Grantee, which shall not

unreasonably be withheld. Grantors shall not cause, permit or suffer any construction,

alteration, remodeling, dismantling, destruction, or other activity which would affect or alter

in any material way the appearance of the Facades as viewed from any location on or off the

Property, except as specifically required or permitted herein pursuant to Exhibit B.

(b) Grantors, at Grantors' expense, shall maintain the Property at

all times and shall keep the Property in a state of good repair and shall make sure that the

appearance of the Property, including the Facades as viewed from any location on or off the

Property, shall not be permitted to deteriorate in any material way and to this end. Grantors

agree that they shall comply with the Restoration Program and the Minimum Maintenance

Program set forth in Exhibit B to this Easement.
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(c) Grantors shall not cause, permit or suffer the removal of any of

the original or historic building elements from the Facades without the written permission of

Grantee, except when the replacement of those elements are required in the event of

imminent danger to the building or compliance with applicable codes.

(d) Grantors shall permit Grantee access to the Property at such

reasonable times as Grantee may request for the purpose of examining and testing all

structural ponions of the Propeny, the materials and elements of the Facades and such

decorative ponions of the Property as may be visible from any location on or off the

Property.

(e) Grantors shall permit Grantee to display on the Property, at its

discretion, a small marker or sign evidencing its ownership of the Easement granted herein.

3. Initial Level of Preservation, Permitted

Future Restoration and Permitted Alteration

(a) Exhibit B.I. A. indicates the required work necessary to be

performed on the Facades within months of execution of this Deed or as

otherwise scheduled therein (the "Initial Restoration").

(b) The Initial Restoration and the wrinen descriptions,

photographs, plans and specifications, attached hereto and made a pan hereof as Exhibit "C,

shall constitute the aesthetic, architecmral and historic condition in which the appearance of

the Property, including the Facades, as viewed from any location on or off the Property, is

to be maintained and preserved.

(c) Such photographs, plans and specifications as supplemented by

Exhibit B shall constimte conclusive evidence of the appearance of the Facades of the

Property which are not to be affected or altered except as pursuant to Paragraph 2(a) above

and is to be maintained pursuant to Paragraph 2(b) above.

4. Rights of Grantee if Property Destroyed

(a) In the event that the building located on the Property is, by

reason of fire, flood, earthquake or other disaster of any kind whatsoever:
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(1) Partially destroyed to such extent or of such nature that

the appearance of the Property as seen from any location on or off the Property is altered

from the Property's appearance in the photographs, plans and specifications referred to in

Paragraph 3 above, then Grantors shall, as promptly as is practicable, restore the Property up

to the amount of the total of the casualty insurance recovery to a condition so that the

appearance is restored to that shown in such photographs, plans and specifications or to such

other appearance as Grantee may reasonably direct as being consistent with the architectural

character, including height, bulk, mass, materials and colors, of the remainder of the

building and of the adjacent buildings on Street .

(2) Totally destroyed , then:

(i) Grantors shall permit Grantee, at Grantee's cost, to

salvage any historic building materials of the Property for a period of at least 30 days; and

(ii) Grantors shall not thereafter erect on the Property

any building the appearance of which as seen from any location on or off the Property is

inconsistent with the architectural character, including site coverage, height, bulk, mass,

materials and colors of the buildings located on Street.

(b) Upon satisfactory completion of such restoration, the appearance of the

Property to which Paragraphs 2(a), 2(b) and 2(c) above shall apply shall be the restored

appearance of the Property.

(c) If Grantors shall fail to restore the Property promptly as required under

this Paragraph 4, Grantee shall have all the rights given it under Paragraph 5 below.

5. Remedies of Grantee

Grantee shall have all remedies available to it at law or equity and

Grantors agree that money damages shall be insufficient compensation to Grantee for any

breach by Grantors. It is further understood and agreed that, in the event Grantors are found

to have materially violated any of their obligations hereunder. Grantors shall reimburse

Grantee for any and all actual costs or expenses incurred in connection with enforcing this

Easement, including Court costs, mediation and arbitration costs and reasonable architect's

and attorney's fees. It is understood and agreed that one of Grantee's remedies is the right

to require the Grantors to restore the Facades of the Property to the condition required by

this Easement. The exercise by Grantee of one remedy and/or the failure to exercise any
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remedy shall not have the effect of waiving or limiting the use of any other remedy or the

use of such remedy at any other time.

6. Assignment. Successors and Assigns

(a) This Easement shall extend to and be binding upon Grantors and

all persons hereafter claiming by, under or through Grantors, and the word "Grantors" when

used herein shall include all such persons whether or not such persons have signed this

instrument or had any interest in the Property at the time it was signed. Anything contained

herein notwithstanding, a person shall have no obligation, pursuant to this Easement, if and

when such person shall cease to have any (present, partial, contingent, collateral or future)

interest in the Property or any portion thereof by reason of a bona fide transfer for value.

(b) Grantors acknowledge that in the event of a transfer of all or a

portion of the Property, Grantors shall notify Grantee of such transfer within thirty (30) days

from the date thereof, in writing by certified or registered mail with postage prepaid and

return receipt requested addressed to the Grantee.

(c) Grantee agrees that it will hold this Easement exclusively for

conservation purposes: that is, it will not transfer this Easement for money, other property

or services. Grantee may, however, assign or transfer its interest hereunder to any agency of

the Commonwealth of Pennsylvania or the United States of America; or to one or more

organizations whose purpose includes, inter alia , the preservation of historically important

structures and land areas, piovided such organization has the ability to properly enforce this

Easement and, further provided, that such organization is operated exclusively for charitable,

educational, religious, or scientific purposes as shall at the time qualify as an exempt

organization under Section 501(c)(3) of the Internal Revenue Code of 1986 (or the

corresponding provision of any future United States Internal Revenue Code). In the event of

any assignment or transfer of Grantee's interest. Grantee will require the recipient of its

interest to enforce this Easement. Subject to the foregoing provisions of this Paragraph 6, the

terms and conditions of this Easement shall be binding upon and inure to the benefit of the

heirs, executors, administrators, successors and assigns of the parties hereto.

7. Reservation

(a) Grantors reserve the free right and privilege to the use of the

Property for all purposes not inconsistent with the grant made herein. Nothing herein shall

be construed to grant to the general public or any other persons, other than Grantee and its
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agents, the right to enter upon the Property pursuant to Paragraph 2(d) above for the

purposes set forth herein.

(b) Nothing contained in this Easement shall be interpreted to

authorize, require or permit Grantors to violate any ordinance relating to buildmg materials,

construction methods or use. In the event of any conflict between any such ordinance and

the terms hereof, Grantors shall promptly notify Grantee of such conflict and Grantors and

Grantee shall agree upon such modifications to the Facades consistent with sound

preservation practices, and consistent with the requirement of such ordinance.

8. Acceptance

Grantee hereby accepts the right and interest granted to it in this

Easement. Grantee shall administer this Easement for the preservation and conservation of

the Property and to further Grantee's purposes of fostering the conservation of the region's

heritage of historically significant sites and structures with aesthetic, architectural, scenic

and/or open space values.

9. Grantors' Insurance

Grantors shall maintain, at their own cost, insurance against loss from

the perils commonly insured under standard fire and extended coverage policies and

comprehensive general liability insurance against claims for personal injury, death and

property damage in such amounts as would normally be carried on a property such as that

subject to this Easement. Such insurance shall include Grantee's interest and name Grantee

as an additional insured and shall provide for at least thirty (30) days notice to Grantee

before cancellation and that the act or omission of one insured will not invalidate the policy

as to the other insured party. Furthermore, Grantors shall deliver to Grantee certificates or

other siich documents evidencing the aforesaid insurance coverage at the commencement of

this grant of Preservation Easement and a new policy or certificate at least ten (10) days

prior to the expiration of each such policy.

10. Release and Indemnification

Grantors shall be responsible for and do hereby release and relieve

Grantee, its officers, directors, agents and employees, and will defend and hold Grantee, its

officers, directors, agents and employees, harmless of, from, and against any and all
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liabilities, obligations, damages, penalties, claims, costs, charges and expenses which may be
imposed upon or incurred by Grantee by reason of loss of life, personal injury and or

damages to propeny occurring in or around the premises subject to this Deed of Preservation

Easement occasioned in whole or in pan by the negligence of Grantors, their agents or
invitees.

11. Estoppel Certificates

Grantee shall at any time and from time to time, within thirty (30) days

after Grantors' written request, execute, acknowledge and deliver to Grantors a written

instrument stating that Grantors are in compliance with the terms and conditions of this

Easement or if Grantors are not in compliance with this Easement, stating what violations of

this Easement exist. If this Easement lapses or is extinguished. Grantors and Grantee shall

execute and acknowledge a written instrument to that effect which Grantors shall cause to be

recorded.

12. Condemnation. Failure of Title and Extinguishment

(a) In the event of a total condemnation of the Property, or a partial

condemnation of the Property where the portion remaining after condemnation is not capable

of continued reasonable use and/or where the conservation and preservation purpose of this

Easement is substantially frustrated by the partial condemnation, in the event of a failure of

title to the Propeny or in the event of an extinguishment of this Easement by judicial decree,

then, this Easement shall be deemed to have been extinguished and the rights of the Grantee

and Grantors shall be as set forth in Paragraph 12(c) below.

(b) In the event of a partial condemnation or a partial failure in

title, where the portion of the Property not taken or defeased of title is capable of continued

reasona^ble use, and provided that the portion of the Property not taken contains a material

portion of one or more Facades subject to this Easement, and further provided that the

remaining Facades will continue to serve the conservation and preservation purposes of this

Easement, then this Easement shall remain on those Facades and/or portions of Facades not

taken by condemnation. For purposes of determining Grantors' and Grantee's rights with

respect to the portion of the Easement extinguished by condemnation, the portion of the

Easement extinguished shall be the percentage representing the change in square foot area of

the Facades from that initially subject to the Easement to that remaining subject to the

Easement after the condemnation.
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(c) In the event of a total or panial condemnation and/or in the

event of a total or partial failure in title, the Grantors and Grantee shall join in appropriate
actions at the time of such taking to recover the full value of the taking and/or loss of title

and of all incidental or direct damages resulting therefrom. All expenses incurred by the

Grantors and Grantee in pursuing this action shall be paid out of the recovered proceeds.
The remaining recovered proceeds, less any sums lawfully and properly paid to third parties,

shall be distributed between the Grantors and Grantee in shares in proportion to the fair

market value of their interests in Property as of the execution of this Preservation Easement.
For this purpose, Grantee's interests shall be the proportional amount by which the fair

market value of the Property was reduced by the execution of this Easement at the time of
granting this Easement, and Grantee's proportional interest, for the purposes of this

paragraph, shall be deemed to have become vested as of the date of the execution of this

Easement.

(d) Grantee shall use its share of the proceeds in a manner
consistent with the conservation and preservation purposes set forth in Paragraph 8 of this

Deed of Preservation Easement.

13. Review. Approval and Additional Costs

Whenever the consent of the Grantee is required, it shall not be

unreasonably withheld or delayed. In any event, Grantee shall respond to requests for

consent within thirty (30) days (except under extraordinary circumstances) or such consent

shall be deemed to have been given. It is further agreed that whenever the consent of

Grantee is required or requested. Grantors shall bear the reasonable costs of Grantee's

review, including inspections for purpose of giving estoppel certificates and Grantors agree

that the costs for Grantee's review shall include reasonable architectural fees and Grantee's

reasonable administrative expenses in processing Grantors' request.

14. Change of Building Use/No Subdivision or

Assemblage into Larger Parcel

Grantors shall not permit or allow to occur any change in use of the

building or its land without prior written permission of Grantee. Grantors shall not subdivide

the Property or act to permit its assemblage into a larger parcel.
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15. Archeological Excavation

No archeological investigation or excavation, professional or amateur

may be undertaken without the prior written approval of the Pennsylvania Historical and

Museum Commission and the Grantee.

16. Notices

For all notices other than those pursuant to Paragraph 6(b), notices or

other communications hereunder shall be in writing and shall be deemed to have been given:

(i) if hand delivered or sent by express mail or overnight delivery service or by courier,

postage prepaid, then if and when delivered to the respective parties at the below listed

addresses (or at such other address as the party may hereafter designate for itself by notice to

the other party as required hereby), or (ii) if mailed, then on the next business day following

the date on which such communication is deposited in the U.S. mail, by first-class registered

or certified mail, return receipt requested, postage prepaid, and addressed to the respective

parties at the below addresses (or at such other address as a parry may hereafter designate for

itself by notice to the other party as requested hereby):

If to Grantors:

If to Grantee:

Preservation Alliance for Greater Philadelphia

1616 Walnut Street

Suite 2310

Philadelphia, Pennsylvania 19103

Attention: J. Randall Cotton

17. Third Party Beneficiaries

The Pennsylvania Bureau for Historic Preservation shall be deemed a

third party beneficiary of this Easement. The third pany beneficiary shall have the right, but

not the obligation, to enforce this Easement in the event that the Grantee is unable or fails to
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act. Anything herein to the contrarv' notwithstanding in this Agreement, all rights, privileges

and benefits are for the exclusive use of the parties hereto, and there shall be no third party

beneficiary thereof, except as provided in this Paragraph.

IN WITNESS WHEREOF, the parties hereto have executed this Easement

the day and year first set forth.

WITNESS: GRANTORS:

DRAFT

ATTEST:

[Corporate Seal]

(Assistant) Secretary

GRANTEE:

PRESERVATION ALLIANCE FOR
GREATER PHILADELPHIA, a Pennsylvania

not-for-profitxpmoratioB-. r—

By:

J. Randall Cotton, Vice President

ACKNOWLEDGEMENTS FOR BOTH
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NORTH CAROLINA

COUNTY

fflSTORIC PRESERVATION AGREEMENT

THIS AGREEMENT, made this the day of , 1999 by and between

of ,
County, North Carolina (hereinafter referred to as the "Grantor"), and THE

HISTORIC PRESERVATION FOUNT)ATION OF NORTH CAROLINA, INC., a non-profit corporation organized

and existing under the laws of the State of North Carolina with its principal office being in Raleigh, North Carolina

(hereinafter referred to as the "Foundation");

WITNESSETH:

VMiEREAS, the Grantor owns certain real property (hereinafter referred to as the "Subject Property") a description of

which is attached hereto as Exhibit "A" and incorporated herein by reference; and

WHEREAS, the Subject Propeny currently has cenain permanent improvements consisting of

hereinafter referred to as the and

WHEREAS, the located at County, North Carolina, is a building

of recognized historical and architectural significance; and

WHEREAS, the Foundation and Grantor both desire that the be adapted and altered, where

necessary, to provide for contemporary uses, while at the same time retaining its historically and architecturally

significant features; and

WHEREAS, the Foundation and Grantor both desire that the subject propeny be preserved in an undeveloped state

which will preserve its integrity; and

WHEREAS, the Foundation is a charitable organization which accepts preservation easements on buildings having

historical or architectural importance, said easement subjecting such buildings to restrictions that will insure that they

are preserved and maintained for the benefit of future generations; and

WHEREAS, the North Carolina General Assembly has enacted the Historic Preservation and Conservation

Agreements Act validating restrictions, easements, covenants, conditions, or otherwise, appropriate to the preservation

of a structure or site significant for its architecture, archaeology or historical associations.

NOW, THEREFORE, for and in consideration of the Grantor's interest in historic preservation and support

for the Foundation and its purposes, and for and in consideration of the sum of ONE DOLLAR ($1.00), the Grantor,

for self, successors and assigns, hereby covenants and agrees to abide by the following restrictions

(hereinafter referred to as "covenants"), said covenants to be restrictions of record to attach to the land described in

Exhibit A;

1 These covenants shall be administered solely by the Historic Preservation Foundation of North Carolina, Inc., its

successors in interest or assigns; and in all subsequent conveyances of Subject Property, the Foundation, its successors

in interest or assigns shall be the sole party entitled to administer these covenants. In the event that the Foundation, or

its successors in interest by corporate merger cease to exist, then in such event the Foundation shall assign all of its

rights and interests in these easements, covenants, and conditions subject to such duties and obligations which it

as'iumes hereby to a non-profit corporation of responsibility which exists for substantially the same reasons as the

Foundation itself (as described hereinabove); if no such corporation be available for such assignment, then under such

circumstances such assignment shall be made to the State of North Carolina which shall be the sole party entiUed to

administer these covenants.

2 The Grantor covenants and agrees to continuously maintain, repair, and administer the subject propeny herein

described in accordance with the Secretary of the Interior's Standards for the Treatment of Historic Propenies (in

effect as of 1992) so as to preserve the historical integrity of features, materials, appearances, workmanship and

environment of the subject propeny. Maintenance shall be continuously provided using the same materials and

workmanship. Said standards are attached as Exhibit B hereto and incorporated in these covenants by reference.
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3. No alteration and no physical or structural change and no changes in the color, material or surfacing shall be made

to the exterior of the without the prior written approval of the President or Executive

Director of the Foundation.

4. No addition to an existing building nor any additional structure shall be built upon the subject propeny unless the

plans and exterior designs for such structure or addition have been approved in advance in writing by the President or

Executive Director of the Foundation. The Foundation in reviewing the plans and designs for any addition or

additional structure shall consider the following criteria: Exterior building materials; height: fenestration; roof shapes,

forms, and materials: surface textures; expression of architectural detailing; scale; relationship of any additions to the

main structure; general form and proportion of structure; orientation to street; setback; spacing of buildmgs, defined as

the distance between adjacent buildings; lot coverage; use of local or regional architectural traditions; and effect on

landscape and archeological resources. Contemporary designs for additions or additional structures shall not be

discouraged when such alterations and additions do not destroy significant historical, architectural, or cultural material,

and such design is compatible with the size, color, material and character of the propeny and its environment.

5 Neither the nor any part thereof may be removed or demolished without the prior

written approval of the President or Executive Director of the Foundation.

6. The Grantor and the Foundation hereby agree that the interior architectural features listed below are elements

which contribute to the architectural significance of the :

(to be completed later]

No removal or alteration of the abovementioned architectural features shall be made without the prior wrinen approval

of the President or Executive Director of the Foundation.

7. No portion of the acres under covenant with the subject property may be subdivided,

8. The Grantor shall abide by all federal, state and local laws and ordinances regulating the rehabilitation,

maintenance and use of the subject propeny.

9 No living trees greater than 12 inches in diameter at a point 4 feet above the ground shall be removed from the

Subject Propeny without the express written approval of the Foundation unless immediate removal is necessary for the

protection of any persons coming on to the Subject Propeny or of the general public; for the prevention or treatment ot

disease- or for the protection and safety of the or any permanent improvements on the

Suhiect Propeny Any tree of the aforementioned size which must be removed shall be replaced within a reasonable

time by a new tree of a substantially similar species. If so requested, the Foundation may approve the use of an

alternate species.

10 In case of any contemplated sale of the subject property or any portion thereof by the Grantor or any successor in

title thereto first refusal as to any bona fide offer of purchase must be given to the Foundation, its successors or

assigns If the Foundation so decides to purchase, it shall notify the then owner of its willingness to buy upon the

same terms within thirty (30) days of receipt of wrinen notice of such bona fide offer. Failure of the Foundation to

notify the then owner of its intention to exercise this right of first refusal within such thirty (30) day period shall free

the owner to sell pursuant to the bona fide offer. Provided, however, that if there are any outstanding deeds or tnist or

other encumbrances against the property, any right to repurchase shall be subject to said deeds or tnist or

encumbrances, and they shall either be satisfied or assumed as pan of the purchase price.

11 In the event of a violation of covenants contained in Paragraphs 2,3.4, 5. and 6 hereof, the Foundation shall

have an option to purchase the subject property, provided that it shall give the Grantor written notice of the nature of

the violation and the Grantor shall not have corrected same within the ninety (90) days next tollowing the g'v "g of

said notice The purchase of the subject property, pursuant to the exercise of the option retained hereby shall be at a

price equal to the then market value of the subject property, subject to restrictive covenants, as detennined by

agreement of the Grantor and the Foundation, or in the absence of such agreement, by a commmee of three appraisers,

one to be selected by the Foundation, one to be selected by the Grantor, and the other to he designated by the two

appraisers selected by the Foundation and the Grantor respectively. Provided, however, that if there areamy

outstanding deeds of tnist or other encumbrances against the property, any right to repurchase shall be subject to said

deeds of trtJSt or encumbrances, and thev shall either be satisfied or assumed as part of the purchase price.
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12. Representatives of the FouniJatuin shall have the right to enter the subject prupertv at reasonable times, after

giving reasonable notice, for the purpose of inspecting the building and grounds to determine if there is compliance by
the Grantor with the terms of these covenants.

13. Researchers, scholars and groups especially interested in historic preservation shall have access to view the

interior of the property by special appointment at various times and intervals during each year. The general public

shall have access to the Subject Propeny to view the exterior and interior features herein protected at the Grantor's

discretion at various times and intervals during each year at times both desirable to the public and convenient with the

Grantor.

14. Grantor shall insure the subject propeny against damage by fire or other catastrophe. If the original structure is

damaged by fire or other catastrophe to an extent not exceeding fifty percent (50%) of the insurable value of those

portions of the building, then insurance proceeds shall be used to rebuild those portions of the subject propeny in

accordance with the standards in Exhibit B. The Grantor shall keep the subject property insured under a

comprehensive general liability policy that names the Foundation as an additional insured and that protects the Grantor

and the Foundation against claims for personal injury, death and property damage.

15. All mortgages and rights in the property of all mortgagees are subject and subordinate at all times to the rights of

the Foundation to enforce the purposes of this Historic Preservation Agreement. Grantor will provide a copy of this

Agreement to all mortgagees of the subject property and has caused all mortgagees as of the date of this Agreement to

subordinate the priority of their liens to this Agreement. The subordination provisions as described above relates only

to the purposes of the Agreement, namely the preservation of the historic architecture and landscape of the Subject

Propeny.

16. The Grantor and the Foundation recognize that an unexpected change in the conditions surrounding the Subject

property may make impossible or impractical the continued use of the Subject Propeny for conservation purposes and

necessitate the extinguishment of this Historic Preservation Agreement. Such an extinguishment must comply with the

following requirements:

(a) The extinguishment must be the result of a final judicial proceeding.

(b) The Foundation shall be entitled to share in the net proceeds resulting from the extinguishment in an

amount in accordance with the then applicable regulations of the Internal Revenue Service of the U.S. Department of

the Treasury.

(c) The Foundation agrees to apply all of the portion of the net proceeds it receives to the preservation and

conservation of other propeny or buildings having historical or architectural significance to the people of the State of

North Carolina.

(d) Net proceeds shall include, without limitation, insurance proceeds, condemnation proceeds or awards,

proceeds from a sale in lieu of condemnation, and proceeds from the sale or exchange by Grantor of any portion of the

Subject Property after the extinguishment.

17. The Grantor does hereby covenant to carry out the duties specified herein, and these restrictions shall be covenants

and restrictions running with the land, which the Grantor, successors and assigns covenant and agree, in the

event the subject property are sold and otherwise disposed of, will be inserted in the deed or other instrument

conveying or disposing of the subject property.

18. In the event of a violation of these covenants and restrictions, all legal and equitable remedies, including injunctive

relief, specific performance, and damages, shall be available to the Foundation. No failure on the pan of the

Foundation to enforce any covenant or restriction herein nor the waiver of any right hereunder by the Foundation shall

discharge or invalidate such covenant or restriction or any other covenant, condition or restriction hereof, or affect the

right of the Foundation to enforce the same in event of a subsequent breach or default.

19. Unless otherwise provided, the covenants and restrictions set forth above shall run in perpetuity.

IN WITNESS WHEREOF, the Historic Preservation Foundation of North Carolina, Inc., has caused this instrument

to be signed in its corporate name by its duly authorized officers and its seal to be hereunto affixed by the authority of

its Board of Directors, and the Grantor has hereunto set his hand and seal, the day and year first above wrinen.
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THE HISTORIC PRESERVATION FOUNDATION
OF NORTH CAROLINA, INC.

Sylvia C. Nash. President

ATTEST:

BY
J. Myrick Howard, Assistant Secretary

BY (Seal)

NORTH CAROLINA
WAKE COUNTY

J
, a Notary Public of the County and State aforesaid, certify that

j' Myrick Howard personally came before me this day and acknowledged that he is Assistant Secretary of THE

HISTORIC PRESERVATION FOUNDATION OF NORTH CAROLINA, INC.. a North Carolina corporation, and

that by authority dulv given and as the act of the corporation, the foregoing instrument was signed in its name by its

President, sealed with its corporate seal and attested by him as its Assistant Secretary.

Witness my hand and official stamp or seal, this day of .,

My Commission Expires:
Notary Public

NORTH CAROLINA

COUNTY

I , a Notary Public of the County and State aforesaid, certify that

'

fiersonaliy came before me this day and acknowledged the due execution of the

foregoing instrument.

Witness my hand and official stamp or seal, this day of ,
1999.

My Commission Expires:
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EXraBIT A

Legal Property Description
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EXfflBIT B

SECRETARY OF THE INTERIOR'S STANfDARDS FOR THE TREATMENT OF HISTORIC PROPERTIES
(1992)

TREATMENTS
There are Standards for four distinct, hut interrelated, approaches to the treatment of historic properties -

Preservation. Rehabilitation. Restoration, and Reconstruction. Preservation focuses on the maintenance and repair of

existing historic materials and retention of a property's fonn as it has evolved over time. (Protection and Stabilization

have now been consolidated under this treatment.) RehabiliUtion acknowledges the need to alter or add to a historic

property to meet continuing or changing uses while retaining the property's historic character. Restoration is

undertaken to depict a property at a particular period of time in its history, while removing evidence of other periods.

Reconstruction re-creates vanished or non-surviving portions of a property for interpretive purposes.

In summary, the simplification and sharpened focus of these revised seLs of treatment standards is intended to

assist users in making sound historic preservation decisions. Choosing appropriate treatment for a historic property,

whether preservation, rehabilitation, restoration, or reconstnjction, is critical. This choice always depends on a

variety of factors, including the property's historical significance, physical condition, proposed use, and intended

interpretation.

Preservation is defined as the act or process of applying measures necessary to sustain the existing form, integrity,

and materials of a historic property. Work, including preliminary measures to protect and stabilize the property,

generally focuses upon the ongoing maintenance and repair of historic materials and features rather than extensive

replacement and new constniction. New exterior additions are not within the scope of this treatment; however, the

limited and sensitive upgrading of mechanical, electrical, and plumbing systems and other code-required work to make

properties functional is appropriate within a preservation project.

STANDARDS FOR PRESERVATION

1 A property <;hall be used as it was historically, or be given a new use that maximizes the retention of distinctive

materials features, spaces, and spatial relationships. Where a treatment and use have not been identified, a property

shall be protected and, if necessary, stabilized until additional work may be undertaken.

2 The historic character of the property shall be retained and preserved. The replacement of intact or repairable

historical materials or alteration of features, spaces, and spatial relationships that characterize a property shall be

avoided.

3 Each property shall be recognized as a physical record of its time, place, and use. Work needed to stabilize,

consolidate, and conserve existing historic materials and features shall be physically and visually compatible,

identifiable upon close inspection, and properly documented for future research.

4. Changes to a property that have acquired historic significance in their own right shall be retained and preserved.

5. Distinctive materials, features, finishes, and con.stniction techniques or examples of craftsmanship that characterize

a property shall be preserved.

6 The existing condition of historic features shall be evaluated to detennine the appropriate level of intervention

needed. Where the severity of deterioration requires repair or limited replacement of a distinctive feature, the new

material shall match the old in composition, design, color, and texture.

7. Chemical or physical treatments, if appropriate, shall be undertaken using the gentlest means possible. Treatments

that cause damage to historic materials shall not be used.

8. Archeological resources shall be protected and preserved in place. If such resources must be disturbed, mitigation

measures shall be undertaken.

PRESERVATION AS A TREATMENT

When the property's distinctive materials, features, and spaces are essentially intact and thus convey the

historic significance without extensive repair or replacement; when depiction at a particular period of time is not

141





Appendix B(4): Preservation North Carolina, Historic Preservation
Agreement, 1999.

apprDprlate; and when a continuing or new use does not require additions or extensive alterations. Preservation may be

considered as a treatment. Prior to undenaking worl<, a documentation plan should be developed.

REHABILITATION is defined as the act or process of making possible a compatible use for a propeny through

repair, alterations, and additions while preserving those ponions or features which convey its historical, culturaJ, or

architectural values.

STANDARDS FOR REHABILITATION

1

.

A property shall be used as it was historically or be given a new use that requires minimal change to its distinctive

materials, features, spaces, and spatial relationships.

2. The historic character of a propeny shall be retained and preserved. The removal of distinctive materials or

alteration of features, spaces, and spatial relationships that characterize a propeny shall be avoided.

3. Each property shall be recognized as a physical record of its time, place, and use. Changes that create a false sense

of historical development, such as adding conjectural features or elements from other historic properties, shall not be

undertaken.

4. Changes to a property that have acquired liistoric significance in their own right shall be retained and preserved.

5. Distinctive materials, features, finishes, and construction techniques or examples of craftsmanship that characterize

a property shall be preserved.

6. Deteriorated historic features shall be repaired rather than replaced. Where the severity of deterioration requires

replacement of a distinctive feature, the new feature shall match the old in design, color, texture, and. where possible,

materials. Replacement of missing features shall be sub.stamiated by documentary and physical evidence.

7. Chemical or physical treatments, if appropriate, shall be undertaken using the gentlest means possible. Treatments

that cause damage to historic materials shall not be used.

8. Archeological resources shall be protected and preserved in place. If such resources must be disturbed, mitigation

measures shall be undertaken.

9. New additions, exterior alterations, or related new construction shall not destroy hi.storic materials, features, and

spatial relationships that characterize the propeny. The new work shall be differentiated from the old and shall be

compatible with the historical materials, features, size, scale, and proportion, and massing to protect the integrity of

the property and its environment.

10. New additions and adjacent or related new construction shall be undertaken in such a manner that, if removed in

the future, the essential form and integrity of the historic property and its environment would be unimpaired.

REHABILITATION AS A TREATMENT
When repair and replacement of deteriorated features are necessary; when alterations or additions to the

property are planned for a new or continued use; and when its depiction at a particular period of time is not

appropriate. Rehabilitation may be considered as a treatment. Prior to undenaking work, a documentation plan for

Rehabilitation should be developed.

RESTORATION is defined as the act or process of accurately depicting the form, features, and character of a

property as it appeared at a particular period of time by means of the removal of features from other periods in its

history and reconstniction of missing features from the restoration period. The limited and sensitive upgrading of

mechanical, electrical, and plumbing systems and other code-required work to make properties functional is

appropriate within a restoration project.

STANDARDS FOR RESTORATION

1 . A propeny shall be used as it was historically or he given a new use which reflects the property's restoration

period.

2 Materials and features from the restoration period shall be retained and preserved. The removal of materials or

alteration of features, spaces, and spatial relationships that characterize the period shall not be undertaken.
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3 Each property shall be recognized as a physical record of its time, place, and use. Work needed to stabilize,

consolidate, and conserve materials and features from the restoration period shall be physically and visually

compatible, identifiable upon close inspection, and properly documented for future research.

4. Materials, features, spaces, and finishes that characterize other historical periods shall be documented prior to their

alteration or removal.

5. Distinctive materials, features, finishes, and construction techniques or examples of craftsmanship that characterize

the restoration period shall be preserved.

6 Deteriorated features from the restoration period shall be repaired rather than replaced. Where the severity of

deterioration requires replacement of a distinctive feature, the new feature shall match the old in design, color, texture,

and where possible, materials.

7 Replacement of missing features from the restoration period shall be substantiated by documentary and physical

evidence. A false sense of history shall not be created by adding conjectural features, features from other properties,

or by combining features that never existed together historically.

8. Chemical or physical treatments, if appropriate, shall be undertaken using the gentlest means possible. Treatments

that cause damage to historic materials shall not be used.

9. Archeological resources affected by a project shall be protected and preserved in place. If such resources must be

disturbed, mitigation measures shall be undertaken.

10. Designs that were never executed historically shall not be constructed.

RESTORATION AS A TREATMENT
When the property's design, architectural, or historical significance during a panicular period of time

outweighs the potential loss of extant materials, features, spaces, and finishes that characterize other historical periods;

when there is substantial physical and documentary evidence for the work; and when contemporary alterations and

additions are not planned. Restoration may he considered as a treatment. Prior to undertaking work, a particular

period of time, i.e., the restoration period, should be selected and ju.stified, and a documentation plan for Restoration

developed.

RECONSTRUCTION is defined as the act or process of depicting, by means of new construction, the form, features,

and detailing of a non-surviving site, landscape, building, structure, or object for the purpose of replicating its

appearance at a specific period of time and in its historic location.

STANDARDS FOR RECONSTRUCTION

1 Reconstruction shall he used to depict vanished or non-sup.'iving portions of a property when documentary and

physical evidence is available to permit accurate reconstruction with minimal conjecture, and such reconstnjction is

essential to the public understanding of the property.

I Reconstniction of a landscape, building, stnicture, or object in its historic location shall be preceded by a thorough

archeological investigation to identify and evaluate those features and artifacts which are essential to an accurate

reconstniction. If such resources must be disturbed, mitigation measures shall be undertaken.

3. Reconstniction shall include measures to preserve any remaining historic materials, features, and spatial

relationships.

4 Reconstnjction shall be based on the accurate duplication of historic features and elemen^ substantiated by

documentary or physical evidence rather than on conjectural designs or the availability of different features from other

historic properties. A reconstnicted property shall re-create the appearance of a non-surviving historic property in

materials, design, color, and texture.

5. A reconstnjction shall be clearly identified as a contemporary re-creation.

6. Designs that were never executed historically shall not he constructed.
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DRAFT
Historic Annapolis, Inc.

1 8 Pinkney Street

Annapolis, Maryland 21401

DEED OF EASEMENT

THIS DEED OF EASEMENT, made this (date) day of (month/year) by and

between (name) , Grantors, and HISTORIC ANNAPOLIS, INC., Grantee

WITNESSETH

WHEREAS, that one of the purposes of Historic Annapolis, Inc. as stated in its Bylaws,

as amended, is to preserve the historic sites and monuments of Annapolis and Anne Arundel

County and to encourage the owners of such properties in their preservation and restoration; and

WHEREAS, the Grantors are leasehold owners or owners in fee simple of improved real

property located in Annapolis, Maryland, which property hereinafter referred to as "premises" is

more particularly described below; and

WHEREAS, Historic Annapolis, Inc has deemed that the interest created in this Deed of

Easement will aid greatly in preserving and maintaining the premises consistent with the interests

and purposes of its organization referred to above;

NOW, THEREFORE, in consideration of Five Dollars ($5 00) and other good and

valuable consideration, the receipt of which is hereby acknowledged, the Grantors do hereby

grant and convey unto the Grantee an easement in gross known as an architectural, historic,

scenic, and open space easement ( pick appropriate type/types) in the real property and

improvements thereto of the Grantors designated as (address) and more particularly

described in the Land Records of Anne Arundel County in Liber , folio as follows:
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-NETES AND BOUNDS DESCRIPTION-

THE easement and right of first refusal herein granted and conveyed to constitute a

binding servitude upon said premises of the Grantors, and to that end Grantors covenant on behalf

of themselves, their agents, personal representatives, heirs, and assigns, and all other successors to

them in interest, with Grantee, such covenants being deemed to run as a servitude, in perpetuity,

with the land, to do (and refrain from doing) upon the premises each of the following stipulations

which contribute to the public purpose in that they aid significantly in the preservation of the

historic site in question:

(a) The Grantors agree that the premises shall be open annually to the public from 1000

a.m. to 5:00 p m on a single day to be selected by Historic Annapolis, Inc , and consented to by

the Grantors which consent shall not reasonably be withheld

(b) Without the written permission of Historic Annapolis, Inc., duly signed by its President

or Vice President, no constaiction, alterations, or remodeling shall be undertaken or permitted

which would affect either the lot herein described or the exterior (including the rooO of any

building or other improvement located thereon as depicted in the photographs attached hereto and

expressly incorporated by reference herein as "Exhibits B,C,D, etc (Supplied by HAI, if not

available) except the reconstruction, repair, replanting or refinishing of presently existing parts or

elements of lot and house, damage to which has resulted fi-om casualty loss, deterioration, or wear

and tear, provided that such reconstruction, repair, replanting or refinishing may not be performed

in a manner which would alter the appearance of the house as depicted in said photographs or the

appearance of the lot as of this date In all events, the Grantors, their heirs and assigns, in
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painting the exterior of any building or improvement on the premises agrees to use thereon a

quality and color of paint to be selected by the Grantors, their heirs and assigns from a chan to be

supplied to them by the Grantee, which chart shall contain a reasonable selection of colors, not

less than six in number.

(c) Without the written permission of Historic Annapolis, Inc ,
duly signed by its President

or Vice President, no construction, alteration, or remodeling shall be undertaken or permitted

which would affect the interior of any building or other improvement located on the premises as

depicted in the measured drawings attached hereto and expressly incorporated by reference,

except the reconstruction, repair, or refinishing of presently existing parts or elements of the

house, damage to which has resulted from casualty loss, detenoration, or wear and tear, provided

that such reconstnjction, repair or refinishing may not be perfonned in a manner which would

alter its interior as depicted in said measured drawings In all evems, the Grantors, in painting

such building or other improvement, agree to use thereon a quality and color of pamt to be

selected by the Grantors from a chart to be supplied to them by the Grantee, which chart shall

contain a reasonable selection of colors, not less than nine in number.

(d) The Grantors agree that the officers of H.stonc Annapolis, Inc or a person or persons

delegated by them shall be pennitted at reasonable times (which time shall be established in

advance by ten (10) days notice to come upon the premises to inspect for violations of any of the

covenants of this Deed of Easement.

(e) In the event a violation of these restrictions is found to exist, Histonc Annapolis, Inc.

may, following reasonable notice to the Grantors, institute a suit to enjoin by ex parte, temporary

and/or pemianent injunction such violation to require the restoration of the premises to its pnor
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condition, and in the alternative the officers may enter upon the premises, correct any such

violation, and hold Grantors, their heirs and assigns, responsible for the cost thereof

(f) Grantor hereby agrees that before it shall sell, lease or transfer, other than to members

of the family or descendants of the Consenters herein, any of its interest in the Premises, it shall

give notice in writing to Grantee of any offer from a bona fide purchaser or lessor and Grantee

shall have thirty (30) days in which to purchase or lease the Premises on the same terms and

conditions as offered by said bona fide purchaser or lessor This same right of first refusal in

favor of Grantee shall be inserted in any deed or lease of the Premises in order to bind subsequent

owners or lessees to offer the same right of first refijsal to Grantee on subsequent transfers of the

Premises,

(g) The Grantors agree that these restrictions will be inserted by them in any subsequent

deed, or other legal instrument, by which they divest themselves of either the fee simple title to or

of their possessory interest in the Premises

(h) Where permission is required to be obtained from Historic Annapolis, Inc , such

permission shall be deemed to have been given upon the failure of Histonc Annapolis, Inc to

respond to a written request therefore within forty-five (45) days of actual receipt thereof by

Historic Annapolis, Inc at its principal office.
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CONSERVATION EASEMEKT DEED OF GIFT

THIS IS A DEED of a Scenic, Open Space and Architectural

Facade Easement, made on the day of , 19 , by

)

)

to The L' Enfant Trust ("Grantee")

("Grantor"

)

A. The Grantee is a District of Columbia non-profit corporation
chartered to promote a public aesthetic in land use planning, including the

preservation of historically important properties and is a "qualified
organization" as defined in Section 170(h)(3) of the Internal Revenue Code.

B. The Grantee is authorized to accept and administer gifts of

real and personal property, including easements for conservation purposes, in

furtherance of its public purposes.

C. The Grantor is the owner in fee simple of improved

real property, identified as^ . more fully

described as: (STREET ADDRESS)

(FULL LEGAL DESCRIPTION)
(Must be Complete Description Used on a Deed of Purchase

See Exhibit A.

(the "Property").

D. (Here state the significance of the Property; its pedigree, if any,

e.g., "The Property constitutes an important element in the architectural

ensemble of the Historic District; the Property is deemed a Grade 2 Landmar)c

by the LandmarJc Commission"; and, e.g., "The grant of the easement as set

forth in this instrument will assist in (delete inapplicable language)
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preserving a land area tor public outdoor recreation
by, or the education of, the general public-

preserving an historically important land area or a

certified historic structure;

preserving open space for the scenic enjoyment of the
general public-

preserving open space pursuant to a federal, state or

local government policy."

E. Grantor desires to grant to the Grantee, and the Grantee
desires to accept a scenic open space and architectural facade easement on

the Property, exclusively for conservation purposes.

F. The term "Facade" as used herein consists of all exterior

surfaces of the improvements on the Property, including all walls, roofs, and

chimneys (the existing improvements at the Property hereinafter sometimes

referred to as the "Building"). Written descriptions and photographs of the

Facade are on file at the offices of the Grantee (such descriptions being

referred to as "Exhibit B" which are not appended hereto) . It is the intent

of the parties that the Property, including the Building and surrounding

grounds remain unchanged (except minor changes to the surrounding grounds)

,

and in case of ambiguity, the photographs and descriptions which are part of

the Exhibit B shall control.

G. Grantor aclcnowledges that the grant of this easement

constitutes a conveyance of an interest in the Property and may result in a

potential loss or diminution in marJcetability of the Property due to the

easement's nature and character, and the inability to modify in the future the

Facade or to develop certain of the air space above and around the building on

the Property without the prior approval and consent of the Grantee as a result

hereof

.

II.

The Grantor does hereby grant and convey to the Grantee, TO HAVE

AND TO HOLD, an easement in gross, in perpetuity, in, on, and to the Property

and the improvements thereon, being a scenic, open space and architectural

facade easement on the Property, with the following rights:

A. Without the express written consent of the Grantee, which

consent may be withheld, conditioned or delayed in the sole and absolute

discretion of the Grantee, the Grantor will not underta)ce nor suffer nor

permit to be undertalcen:

1. any alteration, construction or remodeling of existing

improvements on the Property, or the placement thereon of signs or markers,

which would materially alter or change the appearance of the Facade (as more

fully depicted on Exhibit B) ,- or
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2^ the exterior extension ot existing improvemencs on tne

Property or the erection of any new or additional improvements on the Property

or in the open space above or surrounding the existing improvements (except

for, subject to the reasonable consent of Grantee, the erection of new

improvements, including an architecturally consistent Facade, to replace

existing improvements which have been wholly or partially destroyed by fire or

any other cause)

;

3. the painting or cleaning of the exterior Facade of the

existing improvements in a manner incompatible with the protection and

preservation of the Facade; provided , however, that the maintenance,

reconstruction, repair and refinishing of presently existing elements of the

Facade, damage to which has resulted from casualty loss, destruction or

deterioration, shall be permitted in a manner which will maintain or recreate

the essential appearance of the Facade as it exists at this date or as it

existed at the time the improvements were first constructed; and provided

further, that dignified signs or markers may be placed on the Facade without

consent of the Grantee so long as they (i) indicate no more Chan the street

address and occupants of the premises; or (ii) are necessary to direct

pedestrians or vehicular traffic; or (iii) commemorate the history of the

Property or the grant of this easement

.

B. The Grantor further undertakes that it will periodically clean

the Facade, will keep the Grantee's marker polished and visible from the

street, and will maintain the Facade and Property in good repair and condition

at all times.

C. Grantor agrees, on behalf of itself, its successors, heirs and

assigns that any rehabilitation work or new construction work that might be

required to be undertaken on the Property will comply with the requirements of

all applicable federal, state and local governmental laws and regulations,

including, without limitation, the Secretary of the Interior's Standards for

Rehabilitating Historic Buildings (presently codified at 36 Code of Federal

Regulations Part 67) and the District of Columbia Landmarks Preservation

Ordinance

.

The Grantee, in order to ensure the effective enforcement of this easement

shall have, and the Grantor hereby grants it, the following rights:

1. at reasonable times and upon reasonable notice, the right to enter

upon and inspect the Property and any improvement thereon, but not including

the inside of the Building;

2. the right to place a marker on the Facade indicating the Grantee's

ownership of this easement and to keep such marker clean and visible from the

street

;

3. in the event of a violation of this easement and upon reasonable

notice to the Grantor,
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la) the right to institute legal proceedings to enjoin such violation

by ex parrp . temporary, and/or permanent injunction, to require the

restoration of the Property or the improvements thereon, including the

Facade, and open space, to its prior condition, to collect damages, to

be reimbursed for all costs and attorneys fees, and to avail itself of

all other legal and equitable remedies;

(b) the right to enter upon the Property and improvements thereon in

order to correct such violation and hold Grantor responsible for the

cost thereof; and

(c) the right to place a lien against the Property to secure the

payment by Grantor of any of Grantor's obligations arising under this

instrument

.

4. Any lien provided for herein shall be subordinate to the lien of any

existing or future mortgagee or holder of a deed of trust. The sale or

transfer of the Property pursuant to a foreclosure or any proceeding in lieu

thereof shall extinguish the lien as to such lender. However, any

indebtedness represented by such lien shall continue as a personal obligation

of the Grantor, its successors and assigns.

A. This easement is binding not only upon Grantor but also upon

its successors, heirs, and assigns and all other successors in interest to it,

and shall continue as a servitude running in perpetuity with the land. This

easement shall survive any termination of Grantor's or the Grantee's

existence. The rights of the Grantee under this instrument shall run for the

benefit of and may be exercised by its successors and assigns, or by its

designees duly authorized in a deed of appointment.

B. Grantee covenants and agrees that it will not transfer, assign

or otherwise convey its rights under this conservation easement except to

another "qualified organization" described in Section 170(h)(3) of the

Internal Revenue Code of 1986, and controlling Treasury regulations, and

provided, further, that Grantee shall not malce any transfer of this easement

to any transferee unless such transferee first agrees to continue to carry out

the conservation purposes originally intended by this easement donation.

C. In the event this easement is ever extinguished, whether

through condemnation, judicial decree or otherwise. Grantor agrees on behalf

of itself, its heirs, successors and assigns, that Grantee, or its successors

and assigns, will be entitled to receive upon the subsequent sale, exchange or

involuntary conversion of the Property, a portion of the proceeds from such

sale, exchange or conversion at least equal to the same proportion that the

value of the initial easement donation bore to the entire value of the

property at the time of donation, [unless controlling state law provides that

the Grantor is entitled to the full proceeds in such situations, without

regard to the easement.) Grantee agrees to use any proceeds so realized in a

manner consistent with the conservation purposes of the original contribution
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D. The property is currently encumbered by a Deed of Trust

recorded in the land records of the

District of Columbia, securing a loan payable to

(the "Lender"). The Lender joins in the execution of this Conservation Deed

for the limited purpose of subordinating its rights in the Property to the

right of the Grantee, its successors or assigns, to enforce solely the

conservation purposes of this easement in perpetuity.

IN WITNESS WHEREOF, the Grantor has executed this Conservation

Easement Deed on the date first written above.

Accepted:
The L'Enfant Trust

By: .

Date

:
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Lender Acknowledgment - Conservation Easement

In testimony whereof, the (Lender) has on this

_day of ,19_ ,
caused these presents to be signed by

, its president (or other officers), and

attested by its secretary, and its corporate seal to be affixed and doth

hereby appoint its true and lawful attorney in fact to

acknowledge and deliver these presents as its act and deed.

(CORPORATE SEAL)

Name of Lending Institution
Attest

:

President or Officer

Secretary

_SS:

, a Notary Public in and for the

do hereby certify that

, who is personally well )cnown to me as the person named as

the attorney in fact in the foregoing and annexed deed, bearing date on the

day of , 19 ,
personally appeared

(Date at Beginning of Deed)

before me as an attorney in fact as aforesaid, and by virtue of the power

vested in him/her by said deed, aclcnowledged the same to be the act and deed

of the

Given under my hand and official seal this day of , 19 .

Notary Public

My commission expires: _.
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Notary Fumi foi* indiviaual uansi^s

"

, a notary public in and for

Che state and county aforesaid, do hereby certify that_

:he Grantor in Che foregoing Deed bearing the

dace on the day of .
19 , and

(Date at Beginning of Deed)

hereto annexed, personally appeared before me in said state and county; the

said being personally well-known to me as the person

who executed the said Deed, and acknowledged the same to be his (her) act and

deed. Given under my hand and official seal this day of

My Commission Expires :_

Notary Public
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THIS PRESERVATION AND CONSERVATION EASEMENT, made this day of

,
by and between of

("Grantor") and The Frank Lloyd

Wright Building Conservancy, inc., ("Grantee"), a nonprofit corporation of the State of f^/lichigan, the

principal place of business of which is 343 South Dearborn Street, Suite 1701, Chicago, IL 60604-

3815.

WITNESSETH:

WHEREAS, the Grantee is organized as a non-profit corporation under the laws of the State of

fvlichigan and is a qualifying recipient of qualified conservation contributions under Sections 170(b),

(f), and (h) of the Internal Revenue Code of 1986 as amended (hereinafter the 'Code');

WHEREAS, the Grantor is owner in fee simple of certain real property in

County ;
which property is sometimes

referred to as tfie (hereinafter "the Premises"), said Premises

including one structure commonly know as the together with the

furnishings originally designed for and extant in tfie (hereinafter 'the

Building"), and is more particularly described below;

OPTIONAL IF APPROPRIATE:

WHEREAS, the Building is located in

(city, state) which in its entirety is a National Register Historic

District;

WHEREAS, tfie Building is listed on the National Register of Historic Places;

WHEREAS, the architect of the Building was Frank Lloyd Wright, who is generally recognized as

the greatest American architect of the twentieth century;

WHEREAS, the Building has been cited by architectural historians as one of Frank Lloyd Wrights

WHEREAS, the Grantor and Grantee recognize the historical, cultural, and aesthetic value and

significance of the Premises, and have the common purpose of conserving and preserving the

aforesaid value and significance of the Premises;

WHEREAS, the grant of a preservation and conservation easement by Grantor to Grantee on the

real property refen-ed to herein will assist in preserving and maintaining the Premises and its

architectural, historical, and cultural features;
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WHEREAS, to that end, Grantor desires to grant to Grantee, and Grantee desires to accept, a

preservation and conservation easement on the Premises, pursuant to the laws of the State of

NOW, THEREFORE, in consideration of Ten Dollars ($10.00) and other good and valuable

consideration, receipt of which is hereby acknowledged. Grantor does hereby inrevocabiy grant and

convey unto the Grantee a preservation and conservation easement in gross in perpetuity (which

easement is more particularly described below and is hereinafter "the Easemenf) in and to that

certain real property and exterior and interior surfaces of the Building located thereon, owned by

the Grantor, and more particularly described as:

BEING the same property which was granted by

.

,
and recorded in the

Offices of the Recorder of Deeds of County on day of

at and permanent Index number
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Preservation and Conservation Easement, 1997.

The Easement, to be of the nature and character hereinafter further expressed, shall constitute a

binding servitude upon said Premises of the Grantor, and to that end Grantor covenants on behalf

of himself/herself successors, and assigns, vwth Grantee, its successors, and assigns, such

covenants being deemed to run as a binding servitude, in perpetuity, v^th the land, to do upon the

Premises each of the following covenants and stipulations, which contribute to the public purpose

in that they aid significantly in the preservation of the Building and surrounding land area, and

which help maintain and assure the present and future historic integrity of the Building:

1 . Description of Facades , in order to make more certain the full extent of Grantor's obligations

and the restrictions on the Premises (including the Building), and in order to document the

external and internal nature of the Building as of the date hereof, attached hereto as Exhibit A

and incorporated herein by this reference are a set of photographs depicting the exterior and

interior surfaces of the Building and the sun^ounding property, text describing the Building and

copies of architectural plans of the Building. It is stipulated by and between Grantor and

Grantee that the external and internal nature of the Building as shown in Exhibit A is deemed to

be the external and interior nature of the Building as of the date hereof and as of the date this

instrument is first recorded in the land records of County,

. The external and interior nature of the Building as shovm in

Exhibit A is hereinafter refeaed to as the 'Facades.'

Exterior facades are intended to include specifically all walkways approaching various entrances to

the Building as designed by Mr. Wright, and landscaping

sympathetic to f^r. Wrighf s architecture.

The interior facades incluae specifically

2. Grantor's Covenants . In furtherance of the easement herein granted, Grantor undertakes, for

herself/ himself, to do (and to refrain from doing as the case may be) upon the Premises each

of the follov/ing covenants, which contribute to the public purpose of significantly protecting and

preserving the Premises;

(a) Grantor shall not demolish, remove, or raze the Building or the Facades except

as provided in Paragraphs 6 and 7.

(b) Without the prior express written permission of the Grantee, signed by a duly

authorized representative thereof, Grantor shall not undertake any of the

follov«ng actions:

(i) increase or decrease the height of the Facades or the Building;

(ii) adversely affect the structural soundness of the Facades;
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(i l l) make a ny changes in the Facades including the d i teidliui i

,

paitia l

removal, construction, remodeling, or other physical or structural

change including any change in color or surfacing, with respect to the

appearance or construction of the Facades, with the exception of

ordinary maintenance pursuant to Paragraph 2 (c) below or restoration

in accordance with the original design of the Premises;

(iv) erect anything on the Premises or on the Facades which would prohibit

them from being visible from street level, except for a temporary

structure during any period of approved alteration or restoration.

(v) Permit any significant reconstruction, repair, repainting, or refinishing of

the Facades that alter their state from the existing condition or as

originally designed. This subsection (v) shall not include ordinary

maintenance pursuant to Paragraph 2(c) below;

(vi) Erect, construct, or move anything on the premises that would

encroach on the open land area surrounding the Building and interfere

with a view of the Facades or be incompatible with the historic or

architectural character of the Building or the Facades.

(vii) Make any changes in the interior facades as shown in the plans and

photographs in Exhibit A, including removing or altering (subject to

ordinary maintenance pursuant to Paragraph 2c) below), any interior

walls, staircases, wail surfaces, woodwork trim, brickwork, grouting, or

built-in furniture.

(c) Grantor agrees at all times to maintain the Building in a good and sound state of

repair and to maintain the Facades and the structural soundness and safety of

the Building and to undertake a minimum maintenance program so as to

prevent deterioration of the Facades. Subject to the casualty provisions of

paragraphs 5 tiirough 7, this obligation to maintain shall require replacement,

rebuilding, repair, and reconstruction whenever necessary to have the external

natijre of the Building at all times appear to be and actually be the same as ttie

Facades.

(d) No buildings or structures, including satellite receiving dishes, camping

accommodations, or mobile horjies not presentiy on the Premises shall be

erected or placed on the Premises hereafter, except for temporary sb-uctijres

required for tiie maintenance or rehabilitation of the property, such as

consti-ucti'on ti-ailers.

(e) No signs, billboards, awnings, or advertisements shall be displayed or placed

on the Premises or Building; provided, however, that Grantor may, vwth prior

written approval from and in tiie sole discretion of Grantee, erect such signs or

awnings as are compatible witti the preservation and conservation purposes of

tills easement and appropriate to identify the Premises and Building and any

activities on the Premises or in the Building. Such approval from Grantee shall

not be unreasonably witiiheld.
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(0 i^o^'^mfismiimM^(mm^mm^mm4 ŝ'^J^. shaii occur

on the Premises; provided, however, that Grantor may, vwth prior vi^-itten

approval from and in the sole discretion of Grantee, make such topographical

changes as are consistent with and reasonably necessary to promote the

preservation and conservation Purposes of this easement.

(g) There shall be no removal, destruction, or cutting down of trees, shrubs, or

other vegetation on the Premises; provided, however, that Grantor may with

prior written approval from and in the sole discretion of Grantee, undertake such
landscaping of the Premises as is compatible v^th the preservation and
conservation purposes of this easement and which may involve removal or

alteration of present landscaping, including trees, shrubs, or other vegetation. In

all events. Grantor shall maintain trees, shrubs, and lavm in good manner and
appearance in confonnity with good forestry practices.

(h) No dumping of ashes, trash, rubbish, or any other unsightly or offensive

materials shall be permitted on the Premises.

(i) The Premises shall be used only for purposes consistent with the preservation

and conservafon purposes of this easement

G) The Premises shall not be subdivided and the Premises shall not be devised or

conveyed except as a unit.

(k) No utility transmission lines, except those reasonably necessary for the existing

Building, may be created on said land, subject to utility easements already

recorded.

3. (b) Public Access . Grantor shall make the premises accessible to tiie public on a minimum of

two (2) days per year from 10:00 a.m. to 4:00 p.m., and at other times by appointment to permit

persons affiliated with educational organizations, professional architectural associations, and
historical societies to view and study the property. Any such public admission may be subject to

resti-ictions mutually agreed upon as reasonably designed for the protection and maintenance
of the property, and the Grantee on request of tiie Grantor shall furnish such guides and/or
guardians as may reasonably be necessary or desirable for such restrictions. Such admission

may also be subject to a reasonable fee, if any, as may be approved by the Grantee. The
Grantee may make photographs, drawings, or other representations documenting tiie

significant historical, cultural, or architectural character and features of tiie property and
disti-ibute them to magazines, newsletters, or otiier publicly available publications, or use Uiem
in any of its efforts or activities for the preservation and conservation of Frank Lloyd Wrighfs
heritage.

^- Standards for Review. In exercising any authority created by ttie Easement to inspect the

Premises, tfie Building, or tiie Facades; to review any consti-uction, alteration, repair, or

maintenance; or to review casualty damage or to reconsti-uct or approve reconsti-uction of tiie

Building following casualty damage. Grantee shall apply tfie Standards for Rehabilitation and
Guidelines for Rehabilitating Historic Buildings, issued and as may be amended from time to

time by the Secretary of tiie United States Department of the Interior (hereinafter the
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'Standards ) and/or slate or loca l s tandards con side red app i up i idie by G rantee fo r review of

work affecting historically or architecturally significant structures or for construction of new

structures within historically, architecturally, or culturally significant areas. A copy of the

Standards will be supplied to Grantor by Grantee, and whenever Grantee receives notice that

the Standards have been amended, it shall notify Grantor of the Amendment. Grantor agrees to

abide by the Standards in performing all ordinary repair and maintenance work and the

minimum maintenance program described in Paragraph 2 (c). In the event the Standards are

abandoned or materially altered or otherwise become, in the sole judgment of the Grantee,

inappropriate for the purposes set forth above, the Grantee may apply reasonable alternative

standards and notify Grantor of the substituted standards.

5. Casualty Damage or Destruction . In the event that the Premises or any part thereof shall be

damaged or destroyed by casualty, the Grantor shall notify the Grantee in writing within one (1)

day of ttie damage or destruction, such notification including what, if any emergency work has

already been completed. For purposes of this instrument the term "casualty" is defined as such

sudden damage or loss as would qualify for a loss deduction pursuant to Section 165(c)(3) of

the Code (construed without regard to the legal status, trade, or business of the Grantor or any

applicable dollar limitation). No repairs or reconstruction of any type, other than temporary

emergency work to prevent furtiier damage to the property and to protect public safety, shall be

undertaken by Grantor without the Grantee's prior written approval of tiie work. Within four (4)

weeks of the date of damage or desti'uction, the Grantor shall submit to the Grantee a written

report prepared by a qualified restoration architect and an engineer, if required, acceptable to

the Grantor and the Grantee which shall include tfie following:

(a) an assessment of tiie nature and extent of the damage;

(b) a determination of the feasibility of the restoration of the Facades and/or reconstruction

of damaged or desti'oyed portions of the Premises; and (c) a report of such

restoration/construction work necessary to return the Premises to tiie condition existing

at ttie date hereof. If in tfie opinion of the Grantee, after reviewing such report, tiie

purpose and intent of the Easement will be served by such restoration/reconsti'uction,

tiie Grantor shall witii eighteen (18) montiis after the date of such change or desti'uction

complete tiie restoration/construction of tiie premises in accordance witii plans and

specifications consented to by tiie Grantee up to at least tiie total of tiie casualty

insurance proceeds. Grantee has tiie right to raise funds toward tiie costs of restoration

of partially desti'oyed premises above and beyond tiie total of tiie casualty insurance

proceeds as may be necessary to restore tiie appearance of tiie Facades, and such

additional costs shall constitijte a lien on ttie Premises until prepaid by Grantor.

6. Grantee's Remedies Following Casualty Damage . The foregoing notwitiistanding, in tiie event

of damage resulti'ng from casualty, as defined at Paragraph 5, which is of such magnitude and

extent as to render repairs or reconsti'uction of tiie Building impossible using all applicable

insurance proceeds, as determined by Grantee by reference to bona fide cost estimates, tiien

(a) Grantee may elect to reconsb'uct tiie Building using insurance proceeds, donations, or

otiier funds received by Grantor or Grantee on account of such casualty, but otiierwise
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at its nwn ^^^^Pt^ff'ffPx^ftf^p^^ffS^'^^'fflnyM'ytJ'nS^E'^premises until

repaid in full): or

(b) Grantee may elect to choose any salvageable portion of ttie Facades and remove ttiem

from the premises, extinguish the easement pursuant to Paragraph 26, and this

instrument shall thereupon lapse and be of no further force and effect, and Grantee

shall execute and deliver to Grantor acknowledged evidence of such fact suitable for

recording in the land records of County,

and Grantor shall deliver to Grantee a good and

sufficient Bill of Sale for such salvaged portions of the Fagade.

7. Review After CasualW Loss . If in the opinion of the Grantee, restoration/reconstruction would

not serve the purpose and intent of the Easement, then the Grantor shall continue to comply

with the provisions of the Easement and obtain the prior written consent of the Grantee in the

event the Grantor wishes to alter, demolish, remove, or raze the Building, and/or construct new

improvements on the Premises.

8. Grantee's Covenants . The Grantee hereby warrants and covenants that

(a) Grantee is and will remain a Qualified Organization for purposes of Section 170(h) of

the Internal Revenue Code. In the event that the Grantee's status as a Qualified

Organization is successfully challenged by the Internal Revenue Service, then the

Grantee shall promptly select another Qualified Organization and transfer all of its rights

and obligations under the Easement to it.

(b) In the event that the Grantee shall at any time in the future become the fee simple

owner of the Premises, Grantee for itself, its successors, and assigns, covenants and

agrees, in the event of a subsequent conveyance of the same to another, to create a

new preservation and conservation easement containing the same restrictions and

provisions as are contained herein, and either to retain such easement in itself or to

convey such easement to a similar unit of federal, state, or local government or local,

state, or national organization whose purposes, inter alia, are to promote preservation

or conservation of historical, cultural, or architectural resources, and which is a qualified

organization under Section 170(h)(3) of the Internal Revenue Code.

(c) Grantee may, at its discretion and without prior notice to Grantor, convey, assign, or

transfer this easement to a unit of federal, state, or local government or to a similar

local, state or national organization whose purposes, inter alia, are to promote

preservation or conservation of historical, cultural, or architectural resources, and which

at the time of the conveyance, assignment, or transfer is a qualified organization under

Section 170(h)(3) of the Internal Revenue Code, provided that any such conveyance,

assignment, or transfer requires that the preservation and conservation purposes for

which the Easement was granted will continue to be carried out.

(d) Grantee shall exercise reasonable judgment and care in performing its obligations and

exercising its rights under the terms of the Easement.
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Preservation and Conservation Easement. 1997.
9. Iii sueuiiu ii . G f d i ilu r lie i eby dgiees that re prese n tative o f Grantee sha l l be pe rrmtted at a ll

reasonable times to inspect the Premises, including the Facades and the Building. Grantor

agrees that representatives of Grantee shall be permitted to enter and inspect the interior of the

Building to ensure maintenance of structural soundness and safety; inspection of the interior

w\\\ not, in the absence of evidence of deterioration, take place more often than annually, and

may involve reasonable testing of interior structural condition. Inspection of the interior will be

made at a time mutually agreed upon by Grantor and Grantee, and Grantor covenants not to

withhold unreasonably its consent in determining a date and time for such inspection.

10. Grantee's Remedies . Grantee has the following legal remedies to correct any violation of any

covenant, stipulation, or restriction herein, in addition to any remedies now or hereafter

provided by law:

(a) Grantee may, following reasonable written notice to Grantor, institute suit{s) to enjoin

such violation by ex parte, temporary, preliminary, and/or permanent injunction,

including prohibitory and/or mandatory injunctive relief, and to require the restoration of

the Premises to the condition and appearance required under this instrument.

(b) Representatives of the Grantee may, following reasonable notice to Grantor, enter upon

the Premises, correct any such violation, and hold Grantor, its successors, and assigns,

responsible for the cost thereof.

(i) Such cost until repaid shall constitute a lien on the Premises.

(ii) Grantee shall exercise reasonable care in selecting independent contractors if it

chooses to retain such contractors to correct any such violations, including

making reasonable inquiry as to whether any such contractor is properly

licensed and has adequate liability insurance and workman's compensation

coverage.

(c) Grantee shall also have available all legal and equitable remedies to enforce Grantor's

obligations hereunder.

(d) In the event Grantor is found to have violated any of its obligations, Grantor shall

reimburse Grantee for any costs or expenses incun-ed in connection therewith,

including all reasonable court costs, and attorney's, architectural, engineering and

expert witness fees.

(e) Exercise by Grantee of one remedy hereunder shall not have the effect of waiving or

limiting any other remedy, and the failure to exercise any remedy shall not have the

effect of waiving or limiting the use of any other remedy or the use of such remedy at

any other time.

11. Notice from Government Authorities . Grantor shall deliver to Grantee copies of any notice,

demand, letter, or bill received by Grantor from any govemment authority within five (5) days of

receipt by Grantor. Upon request by Grantee, Grantor shall promptly furnish Grantee evidence

of Grantor's compliance with such notice, demand, letter, or bill, v^^iere compliance is required

by law.

12. Notice of Proposed Sale . Grantor shall promptly notify Grantee in writing of any proposed sale

of the Premises and provide the opportunity for Grantee to explain the tenns of the Easement

to potential new owners prior to sale closing.
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1-^ Rnn. with thP I .nyTOeffli^aftffc^f^£ftfl^^y^^Rffni;??^qT^Bt,^lJ,97,^ ^^ ^^^^,„^,

and shall be deemed to run as a binding servitude with the premises. This Easement shall

extend to and be binding upon Grantor and Grantee, their respective successors in interest,

and all persons hereafter claiming under or through Grantor and Grantee, an the words

"Grantor" and "Grantee" when used herein shall include all such persons. Anything contained

herein to the contrary notwithstanding, a person shall have no obligation pursuant to this

instrument where such person shall cease to have any interest in the premises by reason of a

bona fide transfer. Restrictions, stipulations, and covenants contained in this instrument shall

be inserted by Grantor, verbatim or by express reference, in any subsequent deed or other

legal instrument by which Grantor divests himself/herself of either the fee simple title to or any

lesser estate in the premises or any part thereof, including, by way of example and not

limitation, a lease of office space.

14. Recording . Grantee shall do and perform at its own cost all acts necessary to the prompt

recording of this instrument in the land records of County,

. This instrument is effective only upon recording in the land

records of County, .

15. Existing Liens . Except for those matters shown in Exhibit B hereto, Grantor warrants to Grantee

that no lien or encumbrance exists on the premises as of the date hereof. Grantor shall

immediately cause to be satisfied or release any lien or claim of lien that may hereafter come to

exist against the premises which would have priority over any of the rights, title, or interest

hereunder of Grantee.

16. Subordination of Mortgages . Grantor and Grantee agree that all mortgages and rights in the

property of all Mortgagees are subject and subordinate at all times to the rights of the Grantee

to enforce the purposes of the preservation and conservation easement. Grantor has provided

a copy of the Easement to all Mortgagees of the Premises as of the date of this agreement,

and the agreement or each Mortgagee to subordinate the mortgage to the Easement is

contained in the Addenda as Exhibit B. The following provisions apply to all Mortgagees now

existing or hereafter holding a mortgage on the Premises:

(a) If a mortgage grants to a Mortgagee the right to receive the proceeds of condemnation

proceedings arising from any exercise of the power of eminent domain as to all or any

part of the Premises or the right to receive insurance proceeds as a result of any

casualty, hazard, or accident occun-ing to or about the Premises, the Mortgagee shall

have a prior claim to the insurance and condemnation proceeds and shall be entitled to

same in preference to Grantee until the mortgage is paid off and discharged,

notwithstanding that the mortgage is subordinate in priority to the Easement.

(b) If a Mortgagee has received an assignment of the leases, rents, and profits of the

Premises as security or additional security for a loan, then the Mortgagee shall have a

prior claim to the leases, rents, and profits of the Premises and shall be entitled to

receive same in preference to Grantee until said Mortgagee's debt is paid off,

notv/ithstanding that the Mortgage is subordinate to the Easement.

(c) Until a Mortgagee or purchaser at foreclosure obtains ownership of the Premises

following foreclosure of its Mortgage or deed in lieu of foreclosure, the Mortgagee or

purchaser shall have no obligation, debt, or liability under the Easement.
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(d) Before exerl!i1fi§^'V?^^ir^a4Mffi^t^f;^ffiff'r^§QiMMl^n!9^v7^pi th. right

to enjoin a violation hereof, Grantee sfiail give all Mortgagees of record written notice

describing ttie default, and tfie f^dortgagees shall have sixty (60) days thereafter to cure

or cause a cure of the default,

(e) Nothing contained in the above paragraphs or in the Easement shall be construed to

give any Morgagee the right to extinguish this Easement by taking title to the Premises

by foreclosure or otherwise.

17. Plaques. Grantor agrees that Grantee may provide and maintain a plaque on the Facades of

the Building, which plaque shall not exceed 6 by 6 inches in size, giving notice of the

significance of the Building or the Premises and the existence of this perpetual preservation

and conservation easement

18. Indemnification
. The Grantor hereby agrees to pay, protect, indemnify, hold harmless, and

defend at its own cost and expense, the Grantee, its agents, director, and employees, or

independent contractors from and against any and all claims, liabilities, expenses, costs,

damages, losses, and expenditures (including reasonable attorneys' fees and disbursements

hereafter incurred) arising out of or in any way relating to the administration, performed in good
faith, of this preservation and conservation easement, including, but not limited to, the granting

or denial of consents hereunder, the reporting on or advising as to any condition on the

Premises, and the execution of work on the Premises. In the event that the Grantor is require to

indemnify the Grantee pursuant to the tenms of the Easement, the amount of such indemnity,

until discharged, shall constitute a lien on the Premises.

19. Taxes . Grantor shall pay immediately, when first due and owing, all general taxes, special

taxes, special assessments, water charges, sewer service charges, and other charges which

may become a lien on tTie premises. Grantee is hereby authorized, but in no event required or

expected, to make or advance, upon three (3) days prior written notice to Grantor, in the place

of Grantor, any payment relating to taxes, assessments, water rates, sewer rentals, and other

governmental or municipality charge, fine, imposition, or lien asserted against the premises and

may do so according to any bill, statement, or estimate procured from the appropriate public

office without inquiry into the accuracy of such bill, statement or assessment or into the validity

of such tax, assessment, sale, or forfeiture. Such payment, if made by Grantee, shall become a

lien on the premises of the same priority as the item if not paid would have had and shall bear

interest until paid by Grantor at two (2) percentage points over the prime rate of interest from

time to time charged by Bank of America, N.A.

20. Insurance . The Grantor shall keep the premises insured by an insurance company rated °A+"

or better by Besf s for the full replacement value against loss from the perils commonly insured

under standard fire and extended coverage policies and comprehensive general liability

insurance against claims for personal injury, deatii, and property damage of a type and in such

amounts as would, in the opinion of Grantee, normally be carried on a property such as the

Premises protected by preservation and conservation easement Such insurance shall include

Grantee's interest and name Grantee as an additional insured and shall provide for at least
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thirty m flays' n^trr^Ry?I^P rte<^>^?gff?a^'^ffd'ttf'a1^3"a"cVolS3ion of one
insured will not invalidate the policy as to the other insured parly. Furthermore, the Grantor
shall deliver to the Grantee fully executed copies of such insurance policies evidencing the

aforesaid insurance coverage at the commencement of this grant and copies of nev^ or

renewed policies at least ten (10) days prior to the expiration of such policy. The Grantee shall

have the right to provide insurance at the Grantor's cost and expense, should the Grantor fail to

obtain same. In the event the Grantee obtains such insurance, the cost of such insurance shall

be a lien on the Premises until repaid by the Grantor.

21. Liens. Any lien on the Premises created pursuant to any Paragraph of the Easement may be
confirmed by judgment and foreclosed by Grantee in the same manner as a mechanic's lien.

22. Written Notice . Any notice which either Grantor or Grantee may desire or be required to give to

the other party shall be in writing and shall be mailed postage prepaid by registered or certified

mail vwth return receipt requested, or hand delivered; if to Grantor, then at

,
and if to Grantee, then to The

Frank Lloyd Wright Building Conservancy, 343 South Dearbom Street, Suite 1701, Chicago, IL

60604-3815. Each party may change its address set forth herein by a notice to such effect to

the other party. Any notice, consent, approval, agreement, or amendment permitted or required

of Grantee under the Easement may be given by the Executive Director and the President of

the Board of Directors of the Grantee or by any duly authorized representative of the Grantee.

23. Evidence of Compliance . Upon request by Grantee, Grantor shall promptly fumish Grantee v«th

evidence of Grantor's compliance vwth any obligation of Grantor contained herein.

24. Stipulated Value of Grantee's Interest. Grantor acknowledges that upon execution and

recording of the Easement, Grantee shall be immediately vested with a real properly interest in

the Premises and that such interest of Grantee shall have a stipulated fair market value, for

purposes of allocating net proceeds in an extinguishment pursuant to Paragraph 26, equal to

the ratio between the fair market value of the Easement and the fair market value of the

Premises prior to considering the impact of the Easement (hereinafter the "Easement

Percentage") as determined in the Qualified Appraisal provide to the Grantee pursuant to

Paragraph 25. Upon submission of the Qualified Appraisal, the Grantor and Grantee shall sign

an affidavit verifying the Easement Percentage and record it as an amendment to the

Easement. In the event Grantor does not claim a charitable gift deduction for purposes of

calculating federal income taxes and submit a Qualified Appraisal, the Easement Percentage

shall be 15 percent

- 25. Qualified Appraisal . In the event Grantor claims a federal income tax deduction for donation of

a 'qualified real property interesf as that term is defined in Section 170(h) of the Internal

Revenue Code, Grantor shall provide Grantee with a copy of all appraisals (hereinafter, the

•Qualified Appraisal" as that term is defined in P.L. 98-369, 155(a), 98 Stat. 691 (1984), and by

reference therein Section 170(a)(1) of the Internal Revenue Code) of the fair market value of
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endowment requested hereunder by Grantee, Grantee shall sign any appraisal summary form

prepared by the Internal Revenue Service and submitted to the Grantee by Grantor.

26. Extinguishment . Grantor and Grantee hereby recognize that an unexpected change in the

conditions surrounding the Premises may make impossible the continued ownership or use of

the Premises for the preservation and conservation purposes and necessitate extinguishment

of the Easement. Such a change in condition includes, but is not limited to, partial or total

destruction of the Building or tlie Facades resulting from a casualty of such magnitude that

Grantee approves demolition as explained in Paragraphs 5 and 7, or condemnation or loss of

title of all or a portion of the Premises, the Building, or the Facades. Such an extinguishment

must comply with the following requirements:

(a) The extinguishment must be the result of a final judicial proceeding;

(b) Grantee shall be entitled to share in the net proceeds resulting from the extinguishment

in an amount equal to the Easement Percentage determined pursuant to Paragraph 24

multiplied by the net proceeds.

(c) Grantee agrees to apply all of the portion of the net proceeds it receives to the

preservation and conservation of other buildings, structures, or sites having historical,

architectural, cultural, or aesthetic value and significance to the people of the State of

Illinois.

(d) Net proceeds shall include, without limitation, insurance proceeds, condemnation

proceeds or awards, proceeds from a sale in lieu of condemnation, and proceeds from

the sale or exchange by Grantor of any portion of the Premises after the

extinguishment, but shall specifically exclude any preferential claim of a Mortgagee
under Paragraph 16.

27. Interpretation and Enforcement . The following provisions shall govern the effectiveness,

interpretation, and duration of the Easement

(a) Any rule of strict construction designed to limit the breadth of restrictions on alienation

or use of property shall not apply in the construction or interpretation of this instrument,

and this instrument shall be interpreted broadly to effect its preservation and

conservation purposes and the transfer of rights and the restrictions on use herein

contained as provide in the Act

(b) This instrument shall extend to and be binding upon Grantor and all persons hereafter

claiming under or through Grantor, and the word "Grantor" when used herein shall

include all such persons, whether or not such persons have signed this instrument or

then have and interest in the premises. Anything contained herein to the contrary

notwithstanding, a person shall have no obligation pursuant to this instrument where

such person shall cease to have any interest (present, partial, contingent collateral, or

future) in the premises by reason of a bona fide transfer for full value. Any right, title, or

interest herein granted to Grantee also shall be deemed granted to each successor and

assign of Grantee and each such following successor and assign thereof, and the word

"Grantee" shall include all such successors and assigns.
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Preservation and Conservation Easement, 1997.

(c) This instrument is executed in counterparts, each page of which (including exhibits) has

been initialed by Grantor and Grantee for purposed of identification. In the event of any

disparity between the counterparts produced, the recorded counterpart shall in all cases

govern. Except as provided above, each counterpart shall constitute the agreement of

the parties. Immediately after execution hereof, one counter-part shall be held by each

of the Grantor and the Grantee, one counterpart shall be recorded as provided above

and may be returned to Grantee, and one counterpart shall be stored as a matter of

public record at the offices of the Grantee.

(d) Except as expressly provided herein, nothing contained in this instrument grants, nor

shall be interpreted to grant, to the public any right to enter on the Premises or into the

Building.

(e) To the extent that Grantor owns or is entitled to development rights which may exist

now or at some time hereafter by reason of the fact that under any applicable zoning or

similar ordinance the Premises may be developed to use more intensive (in terms of

height, bulk , or other objective criteria regulated by such ordinances than the Premises

are devoted as of the date hereof, such development rights shall nor be exercisable on,

above, or below the Premises during the term of the Easement, not shall they be

transfenred to any adjacent parcel and exercised in a manner that vrauld interfere v/ilh

the preservation and conservation purposes of the Easement.

(f) For purposes of furthering the preservation of the Premises and Building and of

furthering the other purposes of this instrument, and to meet changing conditions.

Grantor and Grantee are free to amend jointly the terms of this instrument in writhing

without notice to any party; provided, however, that no such amendment shall limit the

perpetual duration or interfere with the preservation and conservation purposes of the

donation. Such amendment shall become effective upon recording among the land

records of .County,
.

(g) The terms and conditions of this easement shall be references in any transfer of the

property by the Grantor, his heirs, successors, and assigns.

(h) This instrument is made pursuant to the laws of the State of

, but the invalidity of any such statute or any part thereof

shall not affect the validity and enforceability of this instrument according to its terms, it

being the intent of the parties to agree and to bind themselves, their successors, and

their assigns in perpetuity to each term of this instrument whether this instrument be

enforceable by reason of any statute, common law, or private agreement either in

existence now or at any time subsequent hereto. This instrument may be re-recorded at

any time by any person if the effect of such re-recording is to make more certain the

enforcement of this instrument or any part thereof. The invalidity or lack of enforceability

of any other provision of this instrument shall not affect the validity or enforceability of

any other provision of this instrument or any ancillary or supplementary agreement

relating to the subject matter hereof.

(i) Nothing contained herein shall be interpreted to authorize or permit Grantor to violate

any ordinance or regulation relating to building materials, construction methods, or use.

In the event of any conflict between any such ordinance or regulation and the terms
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hereof, Grantor promptly shall notify Grantee of such conflict and shall cooperate with

Grantee and the applicable governmental entity to accommodate the purposes of both
this instrument and such ordinance or regulation.

0) This instrument reflects the entire agreement of Grantor and Grantee. Any prior or

simultaneous correspondence, understandings, agreements, and representations are

null and void upon execution hereof, unless set out in this instrument.

IN WITNESS WHEREOF, on the date first shown above. Grantor has caused this preservation and
conservation easement to be executed, sealed, and delivered; and Grantee has caused this

instrument to be accepted, sealed, and executed in its corporate name by its Executive Director.

Witness Name of Grantor

AHEST: GRANTEE:

The Frank Lloyd Wright Building Conservancy

By:

Witness Sara-Ann Briggs, Executive Director

STATE OF
COUNTY OF

1 HEREBY CERTIFY that on this day before me, an officer duly qualified to take

acknowledgements, personally appeared (name of Grantor) to me
known to be the person described in and who executed the foregoing instrument and

acknowledged before me the (he/she) executed the same.

WITNESS my hand and office seal in the County and State last aforesaid this day of

My Commission Expires:

Notary Public
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THIS PREGEEVXTIOH AND CONSERVATION EASEMINT, THrtde this
_ei('u _ day of J ^•/y , 1991, by and betwown J««x
L<ii<^ ShcM^mnVer and Baytara Eilen SHOomalcor, husbMjiJ and wife,
199 North High Street, Chilllootho, Ohio 4S401 ("Grnntor")
and the National Trust lor hletoric PreEci-vat Jon in^thc
United Ctotca, a oongresBlonally chfcrter^d nnn-profit
corporation with oII1c«b at 17B5 M«Hfi'ichusettE Avenue, N.W.,
Washincfton, D.C. 20036, ("Grantee").

WITNK SaETH :

• WHEREAS, the Grantee is organiesd ac a nonprorit
corporation by nt\ Act of Congress or the united statoc of
October 26, 1949, Pub. L. No. 81-40B, ac amcndod, and 1b a
qualifying recipient of (jualitied oonccrvation and
pir«>i«!i"v«it-i on deeds under the lave of th« Stats of Ohjti and
llin United States ot Ancrloa;

WHEREAS, the crantor 1b ownnr in fee Bimplft of certain
real property at 19S North High street, Chillicothe, Ross
County, Ohio, which proparty is «l9o sometiiiios refexred to
OS the General Samuel H. Hurst House flnd the Mary Anne
Schlegel Homo (hereinaftar "tbw Preiuises") , sold Premises
including a rsEiaantial structure (hereinafter "the
Residential Building") and is more particularly described
belov;

WHt'KEAS, tho PremiswK are deemed eligible for listing
in the National Register of Historic Places;

WHEREAS, tbfe Grnntc» and Grantee recogniae the
historical, cultural, and aesthetic value and oignlflcanoe
of the Premises, «nd have the common purpoce of conserving
and preserving the aforesaid value and Eignlficance of the
Prsisises;

vmiRKAa, the grant Of a preservation and conBervatlon
eawrnirtnt by Grantor to Crantoe on the PromiBoo will assibit
in prf.Berving and maintaining tho aforesaid value and
significanoe of the PremlseB;

WMtREAS, to that end, Grantor deaireo to grant to
Grantoo, and Grantee desires to accept a preservation and
concervatlon eai^eaent on the Premises, pursuant to Ohio lav.

NOW, THEREFORE, Tn consideration or Ton Dollars
(SlO.oo) and othwr good and valuable consideration, receipt
of which is hereby ncknouledgBd, Crantor does hereby
Irrovocably gr«i»t. and convey unto the crantoe a preservation
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find conservation oaEomant In gross in parpetuity (wftieh
ei««n«nt i» aorc particularly describsd below and I3
hereinafter "the Zasanant") in and to those Prcaloes, and
the oxTcrior ana a portion or the intftrior surfaoea of th»
Rcsiaontial Building located thereon, owned by the Grantor,
but Bpoolfioally Bxcluding the exiflting carriago houco
looatod th«r»on, and mors p^^rt ) cularly described aci

Situate in ths City of Chillicothe, County of Ross
and Stite of Ohio, bouTided and desorli>ed ac
foil QUfi

:

A part of Out Lot Ho. 4 7 in the City of
Chillicothe, Ohio as laid down on the recorded
plat of said City: Beginning at th« NW comer of
th« lot fonacrly owned by Lewis JSeiser, in the E.
line of High Bt. In said City; and running thence
vith the H line of said Heiser lot N 75 deg E 17C'
to the W. line of a 12' alloy; thence N 15 dag 30'
M 07 ' with the W liiiB of said allpy to a corner
post; thcnoo S 75 dog W 176' wirh a ljn« parallel
with the H. line of chestnut. Stneat, said line
boing e 76 dog V 5«.5' of s«id Street line, to a
point in the E. line of High Street; thence B 15
deg. E 87' with the E. line of High Street to tho
placa of beginning. 3aid above daBCrlbcd prejiiEos
boing known as 19<5 North High Street in Eaid city.
Being thr Mrtina premises convoyed to tho National
Truut Tor Hi'^toric Preaarvation in tho United
States hy Certificate of Transfer from the Estate
of Mary Annft Schlegel. dcceiced, dated 16 February
19S0, ;*nd recorded in Volume 618, Page 510 of the
BoHK County, Ohio, Dcea Records.

LAST DEED REFERKNCf! Being the same Itintl^; and
premises oonveyod by Grantee herein to RrAntor
herein recorded ijrunediately prior hereto.

The Eaeament, to b« of the nature and character
hereinartar furthar sxprass^d, »h»n constitute a binding
servitude upon aaid Premises of the Srantor, and to that end
Grantor covenants on behalf of Itself, its succesaora and
aeeigns, vith Grantee, its successors and assigns, auch
oovanants boing dsened to run as a binding servitude, in
perpetuity, with the land:

1. nascriptlon of Facades. Interior, and Crounde. In
order to •mflVe more certain the full extent of Creator's
obligations and the restrlotione on the Prejoises (including
the R««-idantial Building but specifically excluding the
existing carriage house) , and in order to docuaent the
ftvterior find interior nature of the R«"^irl»-n1- i n1 Bnilrtlng as
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of the dote hereof, atteched her«to as Exhibit A «nd
incorporated herein by this reference is a set of
photographs depicting the exterior surfaces of the
Kcsidcntial Building and a portion of the interior surfaces
of the Reeldential Building and the surrounding propcjrty.
It is ctlpulatcd by and between Grantor and Grantee that the
photographs Bhovm in Exhibit A dcpiot the exterior and
interior nature of the Residential Building and the
curroundlnq property as or the data hereof ana ac of tno
dato this instrument is firet recorded in the land rooords
of Robs County, Ohio.

a. ftrwntor'w r.nvp.nnnt!^ . In furtherance of the
*nsemant haraln gr«nt«id. Grantor undertaXes, of itself, to
do (and to refrain from doing as the case may be) upon th«
Pramlaoo each of the following covennntR, vhlr.h contrlhiihi^
to the public purpose of significantly protecting and
preserving the Premises:

(a) The Residential Building on the Premises
shall not be deBollahed, removed or rared except under
oiroumctanocs in which it is destroyed or damaged
beyond eoononioal repair by fire or other catastrophe.
Economical repair ehall be defined as that repair
covered by hazard insurance carried by the Corner. If a
portion of the Racldontlal Building is destroyed or
damaged, Grantor ehall reetore such portion to Itc
appearance at tine of purchase vith liJca and in kind
materialc coranercially available within Chillicothe,
Ohio, or the immediate Eurrounding area.

(b) Without the express written consent of the
Grantee thu Crajitor shall not iii<ti.a any changac to the
(^xtprior of thw Bi^siiilnntirt 1 Building nor to the front
Kt-nir hnll, wint5ow »nd door trim, built-in case work,
parquet flooring, fireplaces and fireplace mantels, all
faux and fancy painting on woodwork and on stone
fireplace mantels, ond light fixtures in front stair
hall and dining room.

Grantor shall not erect, conctruot or place
anything on the premises without the prior written
concent of the Crantoo, except for cuch vehiciec and
other items of movable personal property reaconably or
customarily associated with single family residential
use

.

Nothing herflln Kh«ll b* construed as
t»pi>licfll)lft to ordinary maintenance and cure.
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Grantor 'c requoct for permisEicn t.o maXe
changes snail be »ade in writing «iul thall b« answered
by the Grantee witbin twenty-on>? (71) days of receipt.
Failure of tiie Grantoa to respond vithin such time vill
bo aseusBd to be a grant of purnilision.

(c) Grantor agrees to maintain the Residential
Building, all accfessory structures, and the Prercicoc in
a good, sound state of repair and condition.

(d) No BignB, billboards or advertlctng shall b«
placed on the Premises except as may be allowod by the
zoning nnd sign ordinances of the City of Chillicothe.

<fe) The Premises and the Kccldentlal Building
shall b« used for single family roBidontlal purposrs
only and shall not be subdivided In law or in £«ct
without the written ooneent of tha Grantee.

3. Branteg'o Covenante .

(a) Grantee may, at its discretion and without
prior notice to Grantor, t-onvey, assign or trarisfer
this cacement to a unit of fed^r.^! , state or local
govorninent or to a siwilar local, state or national
organization whose puriitjsas, inter aiifl, aro to promote
preeervation or conservation of historical, cultural,
or architectural resources, and which at the tiwc or
the conv«y once, ossignnent or transfer in a qualified
organization uiider Section 170(n)(3) of the Internal
Revanut Code, provided that any cuoh conveyance,
assigniiiHnt or transfer requires that the preeervation
and consp.rvotion purpococ tor which the Easement was
gr.*iited will continue to be carried out.

(b) Grantee shall cxerclee reaconable judgmunt
and care in perforaiing itc obligations and exercising
its rights under the terme of the Easanant.

4. Tnspeetion. Grantor haraby agrees that
representativco of Grantee shall be pi^rmltted at all
reasonable times upon fourte*in fl*) dsys' written notice, to
enter upon and Inspect the Premises. Grantor agrees that
rcprcEontatlves of Cranter shall be permitted to enter and
inEpect the interior of the Residential Building; inspection
of the interiors will not, in the absence of cvidcnoo of
deterioration, take place more often than annually, and may
involve roasonniile testing of interior ctructural
conditions.
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5. Insurjni.-."- . The Grantor shall keep the Prejniaes
inKuxuJ Tor the full fnir mnrV^t volue against loss trCB ttlc
pi?rils i:uiiiiuoril y in»ur«d under standard fire and extcjiflod
coverngf^ policies and comprehenoive ^(eneral llaJaillty
in»ui-onc« agaln»t claias for peroonal injury, daach «nd
property dajnage of a type and in suoii amounts as would
normally tic carried on a property such as the PremxEee.

6. yritten Notice Any notice wtiich eithar Cr«nto.!: ox.

Grantee may docire or be required to give to the oth«r party
shall be in writing and chall be mailed postage prepaid by
registorod or cartlfied mail with return recrxpt raquastad,
or hand deliverad; if to Cmntor, than at 199 Korth High
Stroot, Chillicotho, Ohio 45«01, and if to Srantee, then to
OfClcB of C«nei-«1 Counstfl, National Truit for Historic
Preservation, 17B3 M<»Sk»»chusettB Avenue, N.H. , Washington,
D.C. 20036. Each p«rty nay change its address set forth
her«?jn by a notice to such effect to the other party. Any
notice, oonsant, approval, agreement, or amendment pendtted
ar required of Grantee under the Easement may be given by
any duly authorized repreB&ntative oC the Crantes. Kaeponsa
to flny request by notice shall be Bade within twenty-one
(21) ctnyn of receipt.

7. Interpretation and Enfcrocment. The following
provisions shall govern the interpretation and enforoamont
of the Easement.

(a) This inetrumont is executed in thr»« (3)
countcrpartc. In the ovont of any disparity between
the counterparts produced, the recorded counterpart
shall in all caesE crovBrn. Exct-pt as provided abovp,
each counterpart shall const iLul.n the agreement of the
parties, Imiiiediately after execution h'^reof, on«
counterpart shall b<? ))elrf by each of Grantor and
crantea, »nd on* count.prp«rt shall be recorded and may
be returned to Grantee.

<h) Fxcept as expressly provided herein, nothing
contnin»-d in this instrument grants, nor chail be
interpreted to grant, to the public any right to enter
on the Premises.

(c) Any violation by either party of this
easement will entitle tho other party to enjoin such
violation or to seek, cuch legal and other equitable
remcdica ncoeeeary to anfoxct* th* obligations
hereunder. In the event suit- J« riled, th« jirnvtilling
party may recover all twasonable co^tfi and expenses
incurred, including attorneys' fees.
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IN WTTNESS WHEREOF, on ttie data rirct shown ahuva

,

fir«ntor hae caused this Preservation and ConB«i-vation
E^Rnman-t to be executed, cealed and dellvared,- and Grantee
has ca-ased this instrument to be accoptod, saal^d and
pxf.cuted in its corporate name by its President fud attested
by its Assistant secretary.

^^ witness

witrjeEs

W^tncce

GKANTEE: The National Trust
for Historic Preservation
in th^-United States

C X
Hitnass

^dJhJ
Asi^ietant/ sotratary
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St-ntR of Ohio )

) ns.
County of Rosa )

Before me, a TthLi.^ fu.U^. j in »n<l '°^

said County and SXotc, peroonally appeared the above namea

Rex Lee EhocmaXcr and Barbara Ellon EhocmaKar wbo
acknowlcdqcd tiiat tJicy did citm the foregoing inKtruizi»nt *nd

tiiat the ca»o ic tneir troo act ana aood.

In Testimony Klioxeor, I have hereunto set my hinJ and

official coal at ^j^^ijUc^i^..^^^i^ —
this^ day of _U21iY' -'

^^^^'

Washin<jton, D.C. )
sa.

Be It Remembered, that on this jv;- day 01
^v^ , 19S1, before ao, the subscriber, a Notary

fuSlit for aaid Diotrict or Columbia, personally came

v^v,lJ.. w.vVU, , president, and '^ik.'''-v>- _<

ASSiatai^r secretary, of the Grantee in the fbregolng Deed,

and acknowledged the cigning thereof to bo their and its

voluntary act and deed, pursuant to authority of its board

of diroortorc (tructees) .

In Toetinony wheroof, I bava horounto subscribed av
name and affixad my saal on Uii* J«y euiJ yaax- aforasiain.

My Comm<fiR<on EvpirsK; ^^,»<. 'J< . *i'V

This instrument was prepared by Stefan Nagel , Assistant
General Counsel, National Trust for Historic Preaervaticn in

the United States, 17B5 Maccaohueette Avenue, N.W.,
Washington, D.C. 20036
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EXHIBIT A

UaEcrlption or Facadfii, Inl.f.idor and Surrounding ITopcrty

Preservation niiJ Conservation Easement of R&x Lee fihoenajter and
Rarbara Ellen GhOAoaksr to

National Trust for Historic Preaarvatlon in
the United States

The photograpnlc attachmente rolarrad to in tbn attached
Eaaejnent Deed ac Exhibit A, and incorporated th^rnin by
reference, are not recordable. Accordingly, one counterpart of
thio Docd and its photographic- .ittachnients ie. available for
public Inepectlon upon rwrtsonAVilft request at offices oi Grantee,
Washington, D.C. One additions] counterpart of the Deed and its
photographic att.Mc:hniMntfi has been delivered to Grantor. The
recorded Dttjd, without phntographic attachments, shall be
returned to Rr^ntfau. In the event of any disparity barveen the
D«!ud eounterpai-tn (txcludin^ photographio actachaentc, which are
nnl. THA-ordable) , the recorded Deed counterpart Ehall govam. In
t.hn event of any disparity between rhe photographic attachments,
the counterpart ot the photographic attachaonts held by Grantee
shall govern.

TOTOL P. 12
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When recorded, mail to:

Utah Heritage Foundation

P.O. Box 28

Salt Lake City. Utah 84110-0028

GR.ANT OF PRESERVATION E.ASEMENT

This preser^atlon easement is granted this day of , 1997 by [name] (hereinafter

collectively referred to as Grantor), in favor of the Utah Heritage Foundation, a Utah non-proGt corporation (hereinafter

referred to as Grantee).

1 In consideration of S 1 0.00. and other good and valuable consideration, the receipt and adequacy of which

IS hereby acknowledged. Grantor does hereby grant and convey unto the Grantee, its successors and assigns, a

preservation easement in the real property and unprovements thereon of the Grantor (the "Property") located in [county],

State of Utah, more panicularly descnbed as follows:

[property description) Beginning at the >AV comer of Lot 3, Block 55, Plat A of Spnng City Survey:

E 107.25 feet; S 107.25 feet, W 107.25 feet; N 107.25 feet to the point of beginning

2- This preser^ ation easement, intended to be of the type described in Utah Code Ann. 63- 1 8a- 1 ei seq. ( 1 953

as amended), is granted in perpetuity and the burdens unposed hereby upon the Properry are deemed to run with the land

and be binding upon the Grantor's successors in interest to the Property. Grantor's estate is to be the serMent estate;

Grantee's estate is to be the dommant estate. Grantor agrees that this preservation easement gives nse to a property right

vested in Grantee immediately upon its granting with a fair market value that is equal to the difference between the

current fair market value of the Property immediately before and after its granting.

3 Grantee agrees to hold this p^ese^^atton easement e.\clusi%ely for conservation purposes. Any transfer by

Grantee shall be conditioned upon the u^ansferee being qualified m Grantee's opinion and agreeing to hold this

preservation easement exclusi\ely for conservation purposes and continuing the conservation purpose which this

preservation easement was originally intended to carry out. "Qualified" means qualified within the meaning of the

applicable provisions and regulations of the Internal Revenue Service.

4. The extenor surfaces of improvements (including, without limitation, the exterior walls, roofs and

chimneys) on the Property are those depicted m the photographs attached hereto and incorporated herein as Exhibit A.

being essentially those exterior surfaces of improvements on the Property which are visible from the public streets

abultmg the Property but in the e\ ent of uncertainty the exterior surfaces of improvements visible in the photographs

of Exhibit A shall control Grantor agrees that the photographs in Exhibit A are an accurate representation of the

Property at the time of the granting of this preser\ation easement. Without the pnor wntten permission of the Grantee,

its successor or assigns, no construction, alteration, remodeling, demolition, or any other thing shall be undertaken or

pertnined to be undenaken on the Property w hich would, m Grantee's opinion, affect either the extenor surfaces herein

described, or increase the height, or alter the extenor facade (including, without limitation, extenor walls, roofs and

chimneys) or the appearance of the building(s) located thereon, insofar as they are depicted in the photographs attached

hereto and incorporated herein as Exhibit A or which would, in Grantee's opinion, adversely affect the strucniral

soundness of the Property, provided, however, that the reconstruction, repair, repainting or refinishing of presently

existing pans or elements of the lot and improvements subject to this preser%ation easement, damage to which shall at

any time hereafter have resulted from casualty loss, detenoration, or wear and tear, shall be permmed without the prior

approval of Grantee (provided that such reconstruction, repau-, repauiting or refmishing is performed in a manner which

will not alter the appearance of those elements of the building(s) subject to this easement as they are of this date).

Grantor, in cleaning or painting the extenor of the building(s) on the Property, agrees to obtain the prior wntten

pennission of Grantee, its successors or assigns, as to the cleaning process(es) to be employed or the quality or color
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of paint 10 be used if significanily differen: from ihai presently existing In all events. Grantor agrees to refrain from
sandblasting or other forms of abrasive cleaning

5 Grantor agrees to complete the rehabilitation work on the Propeny as stated in the list atiached hereto and
incorporated herein as Exhibit B within one year of the granting of this preservation easement.

6. Grantor agrees at all times to maintain the lot and strucmres herein described, and the extenor appearance
of the Propertv (includmg. uithout limitation, the extenor vialls. roofs, and chimneys of the buildinc(s) located thereon)

m a good and sound state of repair, subject to the casualty loss provisions in paragraph 7 below, and except the Grantee

may. in its sole discretion, waive any portion oi this requirement

7. No extension of the existing structures that are visible from the public streets which abut the Property or

erection of additional structures an™here on the Propeny shall be permitted, except that in the event of damage
resulting from casualty loss to an extent rendering repair or reconstruction of the existing improvements impracticable

in Grantee's opmion, erection of a comparable structure, the design of which shall be subject to prior approval by

Grantee, is successor or assigns, shall be permitted

8. No freestanding strucwres or outbuildings shall be constructed on the Property without the pnor written

permission of Grantee, its successors or assigns

9. No utility or transmission lines, except those required for the existing strucrure and use may be created on

said land.

10. No dumping of ashes, sawdust, bark, trash, rubbish, or any other unsightly or offensive matenals which

are visible from public roads or streets shall be permined on the premises.

1 1

.

Grantor confirms its agreement that representatives of Grantee, its successors or assigns, shall be permitted

at all reasonable times to inspect the premises. Inspections will normally take place from the street, however. Grantor

agrees that representativ es of Grantee, its successor or assigns, shall be permitted to enter and inspect the interior of the

improvements on the Property to insure maintenance of structural soundness; mspection of the interior will be at a time

mutually agreed upon by Grantor and Grantee, us successors or assigns, and Grantor covenants not to unreasonably

withhold its consent in determining a date and time for such inspection.

12. Grantor agrees to pay any and all taxes assessed against the Property, including but not limned to ad

valorem taxes for which Grantee might otherwise be liable,

13. Grantor and Grantee realize that exisimg or future law may allow- a judicial proceeding to be commenced

to terminate this preservation easement should a sudden unexpected change in the conditions surrounding the Property

make impossible or impractical, in Grantee's opinion, the continued use of the Property for consen ation purposes If

this preservation easement is ever terminated by a judicial proceeding for this or any other reason, and if the Property

or any interest in the Property is thereafter sold or exchanged (including acquisition by eminent domain* or put to any

use that would be a breach of this preservation easement were it still in force. Grantor agrees that Grantee shall be

entitled to a proponionaie share of Grantor's proceeds from such sale, exchange or use The value of Grantee's interest

in the Propen;. shall be determined by negotiation or independent appraisal at the discretion of Grantee.

U. Grantor will, at Grantor's e.xpense. cure any breach or violation of the terms of this preservation easement

within three days after receiving notice or knowledge thereof, or within any such longer penod as may be reasonably

requu-ed to cure such breach or violation. In the event Grantor fails so to cure. Grantor will pay the costs and expenses.

including reasonable anomeys' fees incurred by Grantee, for any action reasonably necessary to enforce the terms

hereof, includmg the curmg of any breach or violation of the terms of this preservation easement.
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15. Upon any breach of the terms of this presenation easement by Granior. Grantee shall, in addition to the

nghts conferred on Grantee by paragraph 1-J abo\e. ha\e the followmg rights which shall be cumulative and shall be

in addition to any other rights and remedies available to Grantee, at law or in equity; ( 1 ) to require restoration of the

Property to its condition at the time of the granting of this preservation easement or to the enhanced condition of the

Property as a result of the requirements for repair, restoration or maintenance contained in this presenation easement;

(2) to enjoin any further breach or enforce any covenant hereof by action in an appropriate coun of competent

jurisdiction; (3) to recover damages for any breach of the conditions hereof or for the purpose of accomplishing the

restoration of the real property or improvements thereon by Grantee, and or (4) to enter upon the Property, correct any

such violation, and hold Grantor their successors and or assigns, liable for the cost thereof, any of which amounts so

expended to correct said violation shall accrue interest at the rate of one and one-half percent (1 1
2° o) per month until

paid. Any amounts so expended by Grantee shall constitute a hen upon the property, which lien may be foreclosed in

the manner provided by the laws of the State of Utah, and Granior shall be liable for any costs and expenses incurred

in connection therewith, including a reasonable attorney's fee.

16. It IS fiinher provided by the parties hereto that no failure on the pan of the Grantee to enforce any

provisions herein, nor any waiver of any nghi hereunder by the Grantee shall discharge or invalidate such provision,

nor shall same operate to affect the right of the Grantee to enforce the terms and conditions hereof in the event of a

subsequent breach or default.

17. Grantor shall insert a reference to this preservation easement in any subsequent deed, sales or purchase

contract, financing instrument, or other legal instrMmeni by which Grantor is divested of either the fee simple title lo

or equitable title, a possessory ownership of interest in the Property, or any pan thereof Said reference shall be

substantially as follows: "The property conveyed herein is subject to a Presen'auon Easement which controls the ability

of any owner or other possessor of the Property to alter its hisionc character and requires that the improvements thereon

be maintained. This easement is recorded , as Entry No. , in Book . at Page

, in the office of the [county] Recorder, State of Utah."

IN WITNESS WHEREOF, the Grantor and Grantee have hereunto set their hands this day of

.
199-7.

[name]
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Donation of Perpetual Real Rights, 1986.

ACT OF DONATION
OF PERPETUAL REAL RIGHTS

TO

PRESERVATION ALLIANCE OF
NEW ORLEANS d/b/a
PRESERVATION RESOURCE CENTER
OF NEW ORLEANS

UNITED STATES OF AMERICA

STATE OF LOUISIANA

PARISH OF ORLEANS

BE IT KNOWN, that on this

BEFORE ME,

day of 1986,

, a Notary Public, duly

commissioned and qualified in and for the Parish of Orleans, State of Louisiana,

therein residing, and in the presence of the hereinafter named and undersigned

witnesses:

PERSONALLY CAME AND APPEARED:

(hereinafter referred to as "Owner");

and

PRESERVATION ALLLVNCE OF NEW ORLEANS, d/b/a
PRESERVATION RESOURCE CENTER OF NEW ORLEANS
(hereinafter referred to as "Donee"), a Louisiana non-profit
corporation organized under §1950, Title 12, Chapter of
the Louisiana Revised Statutes (R.S. 12:1950), before
Patrick D. Breeden, Notary Public, May 31, 1974, and re-

corded in the Office of the Louisiana Secretary of State on
June 20, 1974, the date that corporate existence began,
herein represented by its Executive Director, duly autho-

rized to act for said Donee;

WHO HEREBY DECLARE, stipulate, covenant and agree as follows:
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WITNESSETH :

WHEREAS, Owner possesses full and complete ownership of that certain

real property and the exterior ownership of surfaces of improvements located

thereon (hereinafter referred to as the "Property") known as

,
and more particularly described below; and

WHEREAS, Donee is a non-profit Corporation, duly established under

the laws of Louisiana, operated exclusively for charitable, educational and histori-

cal purposes in order to facilitate public participation in the preservation of sites,

buildings, and objects significant in the history and culture of the City of New

Orleans, and in furtherance of such purposes is authorized under Section 1252 of

Title 9 of the Louisiana Revised Statutes (R.S. 9:1252(A)) to accept grants of

perpetual real rights burdening whole or any part of immovable property, including,

but not limited to, the facade, exterior, roof or front of any improvements thereof,

in order to protect property significant to such history and culture;

WHEREAS, Owner warrants that there exists no servitude, lease,

mortgage, lien or other interest affecting or encumbering the Property which

would prohibit, prime, interfere or otherwise limit the effectiveness of any of the

rights and benefits herein created by this Act of Donation and granted to Donee,

except that certain mortgage in favor of ; and

WHEREAS, the Property has historical and/or architectural merit and

contributes significantly to the architectural and cultural heritage and visual

beauty of the City of New Orleans and should be preserved; and

WHEREAS, the scenic, open space and architectural facade servitude

donated by the Owner to Donee by this Act of Donation of Perpetual Real Rights is
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created herein for charitable, educational and historical purposes and will assist in

preserving and maintaining the Property and the architectural ensemble of the City

of New Orleans; and

WHEREAS, to this end, Owner desires to donate, grant, transfer and

convey to Donee, and Donee desires to accept, a scenic, open space and

architectural facade servitude, as a perpetual real right in and to said Property as

hereinafter described;

NOW, THEREFORE, pursuant to R.S. 9:1252, as amended, and in

accordance with applicable provisions of the Internal Revenue Code of 1954, as

amended, Owner does hereby create, establish, grant, donate, convey and transfer

to Donee a perpetual real right (which perpetual real right is more particularly

described below) in and to the Property and the exterior surfaces of improvements

located thereon, all owned by the Owner, and more particularly described as

follows:

(Insert property description]

The perpetual real right created and donated herein, to be of the nature

and character further expressed, shall constitute a binding servitude upon the

Property of Owner, and to that end Owner covenants on behalf of Owner, his heirs,

successors, assigns, and all subsequent owners of the Property, with Donee, its
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successors and assigns, such covenants being deemed to run as a binding servitude,

in perpetuity with the land, to do (and refrain from doing) upon the Property each

of the following terms and stipulations, which contribute to the public purpose in

that they aid significantly in the preservation of historic property:

1. The exterior surfaces of improvements (including, without limita-

tion, the exterior walls, roofs and chimneys) on the Property are those depicted in

the photographs attached hereto and incorporated herein as Exhibits and
,

being essentially those exterior surfaces of improvements on the aforesaid Proper-

ty which are visible from Street, but in the event of

uncertainty, the exterior surfaces of improvements visible in the photographs in

Exhibits and shaU control.

2. Owner agrees at all times to preserve and maintain tiie Property,

those portions of the exterior surfaces of improvements (including, without

limitation, the exterior roof, walls, exterior facade(s) and chimneys) on the

Property, and the foundations and structural support of the Building located on the

Property (hereinafter referred to as the "Building") in a good and sound state of

repair.

3. Without the express written permission of the Donee, its succes-

sors or assigns, signed by a duly authorized representative thereof, based upon

written plans submitted by Owner to Donee, no construction, change, alteration,

remodeling, renovation or any other thing shall be undertaken by Owner or

permitted to be undertaken in or to the Property or Building thereon, which would

affect either the height, or alter the exterior facade (including, without limitation,

exterior walls, roofs and chimneys) or the appearance of the Building located
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thereon, insofar as same is depicted in the photographs attached hereto and

incorporated herein as Exhibits and , or which would adversely affect the

structural soundness of the Building, provided, however, that the reconstruction,

repair, repainting or refinishing of presently existing parts or elements of the lot

and improvements subject to the perpetual real right created and granted herein,

damage to which has resulted from casualty loss, deterioration, or wear and tear,

shall be permitted without the prior written approval of Donee, provided that such

reconstruction, repair, repainting or refinishing is performed in a manner which

will not alter the appearance of those elements of the Building subject to this

perpetual real right as they are as of even date.

4. In all events, Owner, in painting the exterior of the Building on

the Property, agrees to obtain the prior written consent of Donee, its successors or

assigns, signed by a duly authorized representative thereof, as to the quality and

color of paint to be used if significantly different from that presently existing.

5. All work for preserving, maintaining, altering or renovating the

Building shall be performed and conducted by Owner at Owner's sole cost and

expense. Should demoUtion of the Building occur, in whole or in part, or in the

event either reconstruction or change, alteration or renovation is performed

without the prior written approval of Donee as required herein. Donee shall have

the right to require any changes to such work as Donee, in its sole discretion,

deems proper. AU such construction or changes shall be commenced at Owner's

sole cost and expense within sixty (60) days of Donee's written notice to Owner and

pursued with diligence until completion, or Donee may compel curative work to be

performed at Owner's sole cost and expense, in addition to all rights and remedies

provided herein or by law.
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6. For the purpose of maintaining and preserving the exterior

surfaces and structure of the Building in their condition at the time of this Act of

Donation, Donee shall have the right, in Donee's sole discretion, to require the

Owner, at Owner's expense, to perform and conduct such repairs and maintenance

wortc reasonably deemed necessary in order to preserve, maintain or repair such

Building. All such work shall be commenced, at Owner's sole cost and expense, no

later than sixty (60) days after Owner's receipt of Donee's written notice, and shall

be pursued with due diligence until completion. In the event that said repairs and

maintenance work are not completed by Owner within a reasonable time there-

after. Donee may (a) cause such work to be performed at Owner's sole cost and

expense, (b) proceed against Owner by summary process in a court of competent

jurisdiction to compel such repairs and maintenance, and/or (c) exercise all other

rights and remedies provided herein or by law. Whenever the Donee causes work to

be performed or causes materials to be furnished to the Property or Building

thereon for any purpose authorized under this Paragraph 6 or elsewhere in this Act

of Donation, Donee shall obtain a written bid for such work or materials. The

parties herein understand and agree that any person performing work or furnishing

material pursuant to this Paragraph 6 shall have a vaUd and enforceable lien on the

Property.

7. All rights grahted to Donee herein, including such rights which

Donee may exercise pursuant to Paragraph 6 above, shall be exercised in a

reasonable and prudent manner and with least possible cost to Owner, calculated so

as not to interfere with Owner's reasonable use and enjoyment of the Property

while accomplishing the purposes of this Act of Donation.
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8. Owner hereby consents and agrees that representatives of Donee,

its successors or assigns, shall be permitted to inspect the Property including the

Building thereon at all reasonable times upon forty-eight (48) hours prior notice

given to Donee. Inspections wiU normally take place from the street; however.

Owner consents and agrees that representatives of Donee, its successors or assigns,

shall be permitted to enter and inspect the interior of the Building and other

improvements on the Property for the purpose of verifying the maintenance of the

structural condition and soundness of such Building and improvements and protect-

ing the rights of Donee herein. Inspection of the interior will be made at a time

mutually agreed upon by the Owner and Donee, its successors or assigns, and Owner

covenants not to withhold unreasonably his consent in establishing a date and time

for such inspection. At least once every five (5) years. Owner, at Owner's cost,

shall provide to Donee an inspection report of the condition of those portions of the

Property, and Building thereon, donated herein, such inspection report to be

prepared by a competent licensed structural engineer, or competent licensed

roofer, or both, whichever is applicable. Donee shall have the right to require that

the Owner cause an inspection of the Building from time to time, upon Donee's

reasonable belief that a special inspection is necessary to accomplish the purposes

of this Act of Donation, including, but not limited to, evidence of deterioration to

the Building. Within forty-five '<45) days after Donee has notified the Owner of the

need for a special inspection, Owner shall deliver to Donee an inspection report

prepared by a competent person as above-described. In the event that the Owner

fails to provide such inspection reports as are required by this Paragraph (8), Donee

may, at the Owner's sole cost and expense, employ for the account of Owner the
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services of a competent licensed structural engineer and/or a competent licensed

roofer and shall submit to Owner all bills and other evidence of fees incurred or

paid for such services, which shall be promptly paid by Owner.

9. In the event of a fire or other casualty which results in damage to

or loss or destruction of a part of the Building, Owner agrees promptly to repair,

renovate or reconstruct the damaged or destroyed parts of the Property with the

prior consent and approval of Donee as otherwise provided herein.

In the event of a total loss or destruction of the Property, Owner shall

promptly remove all debris and trash and properly maintain the Property. Owner

must obtain Donee's written approval of and prior consent to any construction or

reconstruction of the Property, as provided herein.

10. Owner agrees at all times to carry and maintain such adequate

amounts of comprehensive general bodily and property damage liability insurance,

property fire, vandalism, malicious mischief and extended coverages insurance,

general construction liability insurance, and such other standard insurance cover-

ages as may be reasonably required by Donee. The policies of insurance required to

be obtained pursuant to this Paragraph (10) shall name Donee as a co-insured as its

interest appears herein. If the Property is uninsurable, Owner shall provide such

other protection which in the reasonable discretion of Donee is necessary and

advisable for the maintenance'and preservation of the Property, at Owner's sole

cost and expense. Donee shall be provided with copies of said policies. Donee shall

have the right to provide such insurance at Owner's cost and expense and lien the

Property for the cost of the premiums in the event Owner fails to obtain the

required poUcies.
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11. Owner shaU provide to Donee written notice of the Owner's sale

or other disposition of the Property, or any part thereof, at the time of such sale or

other disposition or as soon as practicable thereafter but in no event more than

seven (7) days foUowing such sale. Owner shall insert in any agreement to seU the

Property (or any part thereof) or in any act of sale of the Property (or any part

thereof) a provision expressly setting forth that the Property and the purchaser

thereof are subject to and bound by this Act of Donation of Perpetual Real Rights

and all covenants, obligations, agreements and restrictions herein. The written

notice required to be made by Owner under this Paragraph (U) shall contain the

name and address of any purchaser and the name and address of a local agent and

attorney-in-fact for an absentee purchaser.

12. In the event the Property is subdivided into condominium units,

time-sharing units, or other forms of multiple ownership. Owner and his heirs,

successors, vendees or assigns agree to appoint and maintain a single agent and

attorney-in-fact residing in the Parish of New Orleans with whom Donee shall be

authorized to deal exclusively in order to enforce Donee's rights under this .'ict of

Donation.

13. Owner agrees to and does herewith grant, transfer and convey to

Donee all "development rights" applicable to the Property as provided for in the

City of New Orleans Comprehensive Zoning Ordinance as well as aU privileges to

transfer, sell or otherwise trade or bargain for such "development rights", in the

name of Owner but for the benefit of Donee. Owner agrees to cooperate with

Donee as necessary in any such transfer, with all costs of such transfer to be paid

by Donee and all benefits therefrom accruing to Donee.
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14. No signs, markers, notices, billboards, advertisements, plaques,

decorations or other items shall be displayed, erected, mounted, or placed on the

exterior surfaces of the Building or on the Property without the prior express

written consent of Donee, which consent Donee may withhold in its reasonable and

sole discretion.

15. The rights, interests, obligations and benefits herein constitute,

individually and collectively, a perpetual real right which vests immediately in

Donee upon the execution of this Act and shall be binding on Owner, his heirs,

successors and assigns, and on aD subsequent owners of the Property. Grantor

agrees and acknowledges that the perpetual real right granted herein to Donee

shall have a fair market value at aU times that is at least equal to the

proportionate value that the perpetual real right as of the date of donation bears to

the total value of the Property as of the date of donation, and that such

proportionate value of Donee's perpetual real rights shall remain constant and

recognized henceforth and forevermore. Such proportionate value is hereby agreed

by the parties hereto to be ( %) percent. Grantor further agrees

and acknowledges that in the event of a change in conditions which would give rise

to the judicial extinguishment of the restrictions and obligations imposed hereunder

with respect to the Property, the Donee, on a subsequent sale, exchange, or

involuntary conversion of the Property shall be entitled to a portion of the

proceeds of such sale, exchange, or involuntary conversion at least equal to the

constant proportionate value of the perpetual real rights as provided herein.

16. Donee agrees and binds itself to use all of the proceeds it receives

from a sale, exchange, or involuntary conversion of the Property, resulting from a
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judicial proceeding which extinguishes Donee's real rights, in a manner consistent

with the conservation purposes of the original donation.

The parties hereto contemplate that the perpetual real right donated

herein is a perpetual conservation restriction within the meaning of Sections

1.170A-13T and 1.170A-14 of the Regulations of the Department of Treasury. (The

"Regulations"), and, for Federal income tax purposes, the donation of this perpetual

real right is the contribution of a qualified real property interest to a qualified

organization exclusively for conservation purposes. It is further contemplated that

this Act of Donation will serve the following conservation purposes:

(a) The scenic enjoyment of the general public and significant public

benefit, based upon the following factors: (1) The compatability

of the land use with other land in the vicinity; (2) The degree of

contrast and variety provided by the visual scene; (3) Relief from

urban closeness; (4) The harmonious variety of shapes and tex-

tures; (5) The degree to which the land use maintains the scale

and character of the urban landscape to preserve visual enjoy-

ment, and sunlight for the surrounding area.

(b) The donation of this perpetual real right will preserve the scenic

enjoyment by the general public of the Property through visual

access to the Property by the general public.

(c) [Optional] The preservation of land areas for outdoor recreation

by, or the education of, the general public.

(d) [Optional] The protection of a significant natural habitat in

which a fish, wildlife, or plant community, or similar eclio system

normally lives.
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(e) [Optional] The preservation of open space where such preserva-

tion is pursuant to a clearly delineated federal, state or local

governmental poUcy and will yield a significant pubUc benefit, or

is for the scenic enjoyment of the general public and will yield a

significant public benefit, based upon the following factors: (1)

The compatability of the land use with other land in the vicinity;

(2) The degree of contrast and variety provided by the visual

scene; (3) The openness of the land (which is a more significant

factor in an urban or densely populated setting); (4) Relief from

urban closeness; (5) The harmonious variety of shapes and tex-

tures; (6) The degree to which the land use maintains the scale

and character of the urban landscape to preserve open space,

visual enjoyment, and sunlight for the surrounding area.

(f) [Optional] The donation of this perpetual real right will preserve

the scenic enjoyment by the general public of the Property

through visual access to or across the Property by the general

public.

(g) [Optional] The donation of this perpetual real right to the

extent it is made for the preservation of open space will yield a

significant public benefit, taking into account the uniqueness of

the Property to the area; the intensity of land development in the

vicinity of the Property (both existing development and foresee-

able trends of development); the consistency of the proposed open

space use with public programs for conservation in the region; the
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consistency of the proposed open space use with existing private

conservation programs in the area; the likelihood that develop-

ment of the Property would lead to or contribute to degradation

of the scenic, natural, or historic character of the area; the

opportunity for the general public to use the Property or to

appreciate its scenic values; the importance of the Property in

preserving a local or regional landscape or resource that attracts

tourism or commerce to the area; the likelihood that the Donee

will acquire equally desirable and valuable substitute property or

property rights; the cost to the Donee of enforcing the terms of

the conservation restriction; the population density in the area of

the Property; and the consistency of the proposed open space use

with a legislatively mandated program identifying particular par-

cels of land for future protection.

17. In the event that the Donee shall at any time in the future acquire

full and complete ownership of the Property, Donee for itself, its successors and

assigns, covenants and agrees, in the event of subsequent conveyances of such

Property to another, to create a new perpetual real right containing the same

restrictions and provisions as are contained herein, and either to retain such

perpetual real right in itself or to convey such real right to a similar local or

national organization whose purposes, inter alia , are to promote historic preserva-

tion.

18. Any right or obligation imposed upon the Owner of the Property

by the perpetual real rights created hereunder, including any covenant, restriction
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or affirmative obligation herein, shall be enforceable by the Donee, following

reasonable notice to Owner, through judicial proceeding by actions for temporary

and/or permanent injunction to enjoin such violations and to require the perform-

ance of all obligations imposed on Owner by this Act of Donation, or, in the

alternative, representatives of Donee, its successors or assigns, may enter upon the

Property, correct any violation, and hold Owner and Owner's heirs, successors and

assigns, responsible for the cost thereof in an action for damages brought by

Donee. Donee, its successors or assigns, shall have available all other legal and

equitable remedies permitted by law to enforce Owner's obligations hereunder. In

the event Owner is found to have violated any of his obligations arising from the

creation of the perpetual real rights herein. Owner agrees to indemnify and hold

harmless Donee from all reasonable attorneys fees, expert witness charges, and

other charges, fees and costs paid or incurred by Donee in the enforcement of any

of its rights granted herein.

19. AU other rights of ownership that do not conflict with the

exercise of Donee's rights hereunder shall be and are hereby retained by Owner.

Owner shaU have the right to use the Property and the Building for whatever lawful

purpose Owner deems necessary, except as to rights herein granted. Owner agrees

not to perform any work or make any use of the Property which would adversely

affect Donee's full exercise and enjoyment of the perpetual real rights created

herein. Owner agrees to pay all real estate taxes and real property assessments on

the Property and agrees to hold Donee harmless in connection therewith.

20. Donee, its successors or assigns, will do and perform at Donee's

cost all acts necessary to the prompt filing for registry of this Act of Donation of
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Perpetual Real right in the conveyance records of the Parish of Orleans wherein

the Property is located.

THUS DONE AND PASSED in my office at New Orleans, Louisiana, on

the day, nnonth and year herein first above written, in the presence of the two

undersigned competent witnesses, who hereunto sign their names with the said

appearers and me. Notary, after reading of the whole.

WITNESSES:

PRESERVATION ALUANCE OF
NEW ORLEANS, d/h/a

PRESERVATION RESOURCE CENTER

By: EXECUTIVE DIRECTOB

NOTARY PUBLIC

Ann#79
Rev. 11/86
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Appendix C: Sample Facade Easement Inspection Forms

Appendix C(l): National Trust for Historic Preservation, Easement
Inspection Form.

Appendix C(2): Preservation Alliance for Greater Philadelphia, Master
Easement Form.

Appendix C(3): Preservation North Carolina, Property Inspection Form.

Appendix C(4): Historic Annapolis Foundation, Easement Inspection

Checklist.

Appendix C(5): Utah Heritage Foundation, Easement Inspection Report.

Appendix C(6): Landmark Preservation Council of Illinois, Easement

Annual Inspection Form.

195





Appendix C(l): National Trust for Historic Preservation, Easement
Inspection Form.

EASEMENT INSPECTION FORM

Building/Site:

Address:

Current Owner:

Address/Phone:

Inspection Date: June 16, 1995

A. Protected Features or Restrictions Compliance

Yss.

JYfiS.

1. No alteration, construction or remodeling

of exterior surfaces of main residence or other

buildings.

2. No extension of existing structures or erection

of additional structures.

External appearance of outbuildings and residence Yes

must be maintained and preserved in good condition.

No topographical changes shall occur upon the Yes

property, including no excavation or cutting of

trees greater than 8 inches.

No industrial or commercial activities, with the Yes

exception of farming, shall be carried out on the

premises.

The "historic core" of the property shall not be Yes

subdivided.
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EASEIMENTI>;lfiMife^ff(3m

7. No utility transmission lines, except as required Yes

for existing building.

8. No dumping of ashes or rubbish or materials which are Yes

visible from public roads.

9. No signs, billboards or advertisements shall be Yes

displayed or placed upon the land except as otherwise

noted in deed of easement.

B. General Conditions and Potential Problem Areas:

Bowlingly is in excellent condition, and the owners continue to maintain and care

for it. Recent tree work has been completed with excellent results. New pool

enclosure works well. Shingles on guest cottage, and some slates on main

residence need repair/replacement. Northwest corner of guest cottage

exhibits mortar deterioration.

C. Inspector did meet with the property owner or his representative during the

inspection visit.

D. Inspected by:

Title/Affiliation: Associate General Counsel

Phone: (202) 673-4035

Date: June 16, 1995

E. I, ,
owner of the above property, agree that the

description prepared by is an accurate representation

of the physical condition of the property as of
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Appendix C(2): Preservation Alliance for Greater Philadelphia, Master

Easement Form.

PRESERVATION ALLIANCE FOR GREATER PHILADELPHIA
MASTER EASEMENT FORM

Property Address

Currenl Owner

Address \2

Telephone Q

Property Name

Name/Position

City [:

Fax \2

J State Zip Q
D

Contact it different from owner

Contact Name

Street

Company

Telephone [|

3 City C
n Fax r

stale
I I

Zip [^

Facades Eased

Rating Insur. Exp.

Current Inspector

Donor Name

Deed Bk/Pg #

Comments

fAortgagee Name

Date Inspected I I

Acquisition Date
I I

Mortgage Date

INSPECTION INFORMATION

Priority 1 conditions require IMMEDIATE attention. Examples would include; an unsafe situation or structural concern:

a condition causing active detenoration ol the building; or an alteration not given prior approval by the Alliance.

Conditions listed under Pnority 2 need attention in the near future, such as conditions which require repairs Put are not

contributing to active deterioration; or minor, unapproved alterations.

Priority 3 conditions can be addressed following the remedy ol Pnority 1 and 2 concerns.

Information recorded should include: problem location; nature of condition;

Bays are numbered from left to right.

nd recommended action

North Facade

ity One

Priority Two

Priority Three

Priority One

Fast Facade
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Easement Form.

PRESERVATION ALLIANCE FOR GREATER PHILADELPHIA
MASTER EASEMENT FORM

East Facade Continued

Priority Thi

South Facade

Priority Two

Priority Three

Priority Three
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Appendix C(3): Presenation North Carolina, Property Inspection Form.

The Historic Preservation Foundation of North Carolina. Inc.

Property Inspection Form
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Appendix C(4): Historic Annapolis Foundation, Easement Inspection

Checklist.

HISTORIC ANNAPOLIS FOUNDATION
EASEMENT INSPECTION CHECKLIST

Name of property:

Location:

Date of visit:

Present owner;

Address:
, ^

Telephone: ^

Present occupant:

Address:

Telephone :

Present use:

I. SETTING /SITE
NOT

YES NO OBSERVED

1. Lot is well drained.

2. Lawn is generally cared for

3. Trees appear healthy (no insects or rot present)

4. Shrubs appear healthy

5. Are shrub or tree roots damaging the structure

6. Are there creepers or vines on the building

7. Rot present in wood fences, rails or posts

8. Wood fences properly ahgned

9. Metal fences: dented or rusted

10. Fences are properly painted

II. Out buildings need repair

12. Roads / entrance need repair

13. Evidence of present or potential encroachment

Additionad comments:
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Appendix C(4): Historic Annapolis Foundation, Easement Inspection

Checklist.

B. STRUCTURE
1. Type of waJl structure:

2. T^-pe of finish:

3. Moisture problems present

4. SpaUing present

5. Efflorescence present

6. Pointing needs repair

7. Cement pointing present

8. Walls are plumb

9. Walls show bulges

10. Cracks present: structural or shrinkage

11. Uneven settlement present

12. Has surface been abrasively cleaned

13. Surface has sealant on it

14. Signs of insect infiltration

15. Fungal attack present

16. Biological attack present

17. Is wood warped

18. Is wood spht

19. Are nails loose or rusted

20. Are mitre joints closed

Additional comments:

NOT
YES NO OBSERVED
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Checklist.

YES
NOT

NO OBSERVED
6. Excessive pamt buuld up

7. Frame is plumb

8. Is frame wicking up water

9. Sill is intact

10. Storm doors present

Additional comments:

E. GUTTERS AND DOWNSPOUTS
1. Material:

2. Sagging or ponding present

3. Gutter mounting brackets are secure

4. Are gutters filled with trash

5. Drainspouts are correctly attached

6. Feed out is securely attached and runs

water away from building

Additional comments:

NO
NOT

OBSERVED
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Checklist.

NOT
YES NO OBSERVED

5 condition of pointing is sound

6. Creosote stains present

7. Condensation caused problems present

8. Chimneys have been rehned

Additional comments:

H. PORCHES AND OPEN BALCONIES
1. Materials: wood, concrete, stone, brick, other:

NOT
YES NO OBSERVED

2. Salt damage present

3. Support posts show signs of rot at the base

4. Are iron fittings corroded

5. Have steps been altered

Additional comments:
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Appendix C(5): Utah Heritage Foundation, Easement Inspection Report.

Utah Heritage Foundation Easement Inspection Repp rt

Address of Propern-:

Name of Properry:

Easement Date:

Current Owner:

Mailing Address

Dale of Inspection

Elements to Inspect on Each Elevation:

Foundation Doorways

Wail Material W'mdows

Trim Cornices & Eaves

Porches/Sloops Flashmg & Downspouts

Site Sketch:

Roofs

Chimnt

Other

Observations:

A: North Elevatipn

Foundation

Main wall

Roof line

B: East Elevation

C: South Elevation

D: West Elevation

E: Roofs and Chimneys
Guners and downspouts

Roof

F: Grounds. Outbuildings. Miscellaneous

Front Yard

Garage

G: General Condition of Building(sl
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Appendix C(5): Utah Heritage Foundation, Easement Inspection Report.

Inspector met ' did not meet with owner or owner's representative.

Inspection was for easement compliance only and is not a warranty that an> part of the building and appurtenances meet

code requirements.

Prepared by Miranda P. Burwell Date 15 July 1998

Signature .

206





Appendix C(5): Utah Heritage Foundation, Easement Inspection Report.

Owner Slalemenl:

A: Constniction, restoration, major maintenance or changes in use or ownership contemplated within the next twelve

monihs-

B: Comments or questions on your easement or easement inspection procedures.

owner(s) of the above propertv. agree that the

description in this Utah Heritage Foundation Easement Report is an accurate representation of the physical condition

of the property as of ^

Owner's Signature_

Owner's Signature^

Please return one signed copy of this form to Utah Hentage Foundation in the enclosed envelope and retain the other

copy for your records.

Utah Heritage Foundation'PO Box 28,'SLC UT 841 10-0028/(801)535-0858
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Appendix D: IntermI Revenue Code § 170(h)

INTERNAL REVENUE CODE AUTHORITY
FOR QUALIFIED CONSERVATION CONTRIBUTIONS

(S« 170(h)J

(h) Qualified CONSERVATION co.vtribution —
(I) In general—For purposes of subsection (0(3)(Bj(iii), the term "qualiried conservation contri-

bution" means a contnbulion

—

(A) ol a qualified real property interest.

(B) to a quali/ied organization,

(C) exclusively for conservation purposes.

(2) QUAUFiED REAL PROPERTY INTEREST—For purposes of this subsection, the term "qualihed real
property interest" means any of the following interests in real property.

(A) the entire interest of the donor other than a qualified mineral interest,

(B) a remainder interest, and
(C) a restnclion (granted in perpetuity) on the use which may be made of the real property.

(3) Qualified organization.—For purposes of paragraph (1), the term "qualified organization"
means an organization which

—

(A) is described in clause (v) or (vi) of subsection (b)(1)(A), or

(B) IS descrlt>ed in section 501(c)(3) and

—

(i) meets the requirements of secnon 509(a)(2), or

(ii) meets the requirements of secnon 509(a)(3) and is controlled by an organization descnbed
in subparagraph (A) or in clause (i) of this subparagraph.

(4) Conservation purpose defined.—
(A) In general —For purposes of this subsection, the term "conservation purpose" means

—

(i) the preservation of land areas for outdoor recreation by. or the education of, the general

public,

(ii) the protection of a relatively natural habitat of hsh, wildlife, or plants, or similar ecosystem,

(ill) the preservation of open space (including farmland and forest land) where such preser-

vation IS

—

(I) for the scenic enjoyment of the general public, or

(II) pursuant to a clearly delineated Federal, State, or local governmental conservation policy,

and will yield a signihcant public benehl, or

(iv) the preservation of an histoncally important land iim or a certified histonc structure.

(B) Certified historic structure —For purposes of subparagraph (A)(iv), the term "certified

historic structure" means any building, structure, or land area which

—

(i) IS listed in the National fiegister, or

(ii) IS located In a registered histonc distnct (as defined in section 48(g)(3)(B)) and is certified

by the Secretary of the Interior to the Secretary as being of historic significance to the district.

A building, structure, or land area satisfies the preceding sentence if it satisfies such sentence

either at the nme of the transfer or on the due date (including extensions) for filing the transferor's

return under this chapter for the taxable year in which the transfer is made.

(5) Exclusively for conservation purposes —For purposes of this subsecnon

—

(A) Conservation purpose must be protected.—A contribution shall not be treated as exclusively

lor conservation purposes unless the conservation purpose is protected in perpetuity.

(B) No surface mining pekmitted —In the case of a contnbution of any interest where there is

a retention of a qualified mineral interest, subparagraph (A) shall not be treated as met if at any fime

there may be extracnon or removal of minerals by any surface mining method.

(6) Qualified mineral interest.—For purposes of this subsecnon. the term "qualified mineral in-

terest" means

—

(A) subsurface oil. gas or other minerals, and

(B) the nght to access such minerals.

Amcndownlk: Stc. at amended 4a(g)(3j(ti) ", ellective as if such amendment liad been

effective: included in the proviuon of P.L. 97-34 to which it re-

P. L 97-HB s 102(0(7) Ule».

'^ *-^'- S "^'^
P.L. ^^l. S «b.:

Amended Code Sec 170 by rede:>ignaiing Code Sec.

1 70(hJ ab 1 7W.\) and Code Sec ]70(i) a:> 17U(|). and added
PL SI7-H0, s )02iIm7): j „r^ Code S«. 170(li). ellective lor Iranslers nude

AmendeJ Cude bee \70i.i\tt.-i)i.o>M by biriking uui alier [December 17, 19ti0, in taxable years ending after

'keciiun I9l(dj(2)"andinsrninginlieu Itiereuf "svciun Ihai dale.
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Appendix E: Treasury Regulation §I.I70A-I3(cf

Appendix D

Final Treasury Regulations
on Substantiation

X

§ 1.170A-13

graph (d) (i) and (2) to pre-1985 con-
tributions. See paragraph (d) (1) and
(2) of this section with regard to con-

tributions of property made on or

before December 31. 1984.

(c) Deductions in excess of $5,000 for
certain charitable contributions of
property made ajter December 31,

1984—il) General Rule—(.i) In general
This paragraph applies to any charita-

ble contribution made after December
31. 1984. by an individual, closely held
corporation, personal service corpora-
tion, partnership, or S corporation of

an item of property (other than
money and publicly traded securities

to which § l.nOA-13(c)(7)Cxi)(B) does
not apply if the amount claimed or re-

ported as a deduction under section

170 with respect to such item exceeds
$5,000. This paragraph also applies to

charitable contributions by C corpora-
tions (as defined in section 1361(a)(2)

of the Code) to the extent described in

paragraph (c)(2)(ii) of this section. No
deduction under section 170 shall be
allowed with respect to a charitable
contribution to which this paragraph
applies unless the substantiation re-

quirements described in paragraph
(c)(2) of this section are met. For pur-

poses of this paragraph (c). the
amount claimed or reported as a de-

duction for an item of property is the
aggregate amount claimed or reported
as a deduction for a charitable contri-

bution under section 170 for such
items of property and all similar items
of property (as defined in paragraph
(c)(7)(ili) of this section) by the same
donor for the same taxable year
(whether or not donated to the same
donee).

(ii) Special rule for property to which
section 170(e) U) or (4) applies. For
purposes of this paragraph (c). in com-
puting the amount claimed or report-

ed as a deduction for donated property
to which section 170(e) (3) or (4) ap-

plies (pertaining to certain contribu-
tions of inventory and scientific equip-

ment) there shall be taken into ac-

26 CFR Ch. I (4-1-89 Edition)

count only the amount claimed or re-

ported as a deduction in excess of the
amount which would have been taken
into account for tax purposes by the
donor as costs of goods sold if the
donor had sold the contributed prop-
erty to the donee. For example,
assume that a donor makes a contribu-
tion from inventory of clothing for the
care of the needy to which section
170(e)(3) applies. The cost of the prop-
erty to the donor was $5,000. and. pur-
suant to section 170(e)(3)(B), the
donor claims a charitable contribution
deduction of $8,000 with respect to the
property. Therefore, $3,000 ($8,000-

$5,000) is the amount taken into ac-

count for purposes of determining
whether the $5,000 threshold of this

paragraph (c)(1) is met.
(2) Substantiation requirements—(i)

In general. Except as provided in para-
graph (c)(2)(ii) of this section, a donor
who claims or reports a deduction with
respect to a charitable contribution to

which this paragraph (c) applies must
comply with the following three re-

quirements:
(A) Obtain a qualified appraisal (as

defined in paragraph (c) (3) of this

section) for such property contributed.

If the contributed property is a partial

interest, the appraisal shall be of the
partial interest.

(B) Attach a fully completed ap-

praisal summary (as defined in para-

graph (c) (4) of this section) to the tax

return (or. in the case of a donor that

is a partnership or S corporation, the
information return) on which the de-

duction for the contribution is first

claimed (or reported) by the donor.

(C) Maintain records containing the
information required by paragraph (b)

(2) (ii) of this section.

(ii) Special rules for certain nonpub-
licly traded stock, certain publicly

traded securities, and contributions by

certain C corporations. (A) In cases

described in paragraph (c) (2) (ii) (B)

of this section, a qualified appraisal is

not required, and only a partially com-
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pleted appraisal summary form (as de-

scribed in paragraph (c) (4) (iv) (A) of

this section) is required to be attached
to the tax or information return speci-

fied in paragraph (c)(2)(i)(B) of this

section. However, in all cases donors
must maintain records containing the
information required by paragraph
{b)(2)(ii) of this section.

(B) This paragraph (c)(2)(ii) applies

in each of the following cases:

(2) The contribution of nonpublicly
traded stock, if the amount claimed or

reported as a deduction for the chari-

table contribution of such stock is

greater than $5,000 but does not
exceed $10,000;

(2) The contribution of a security to

which paragraph (c) (7) (xi) (B) of this

section applies; and
(J) The contribution of an item of

property or of similar items of proper-

ty described in paragraph (cXl) of this

section made after June 6, 1988, by a C
corporation (as defined in section

1361(a)(2) of the Code), other than a

closely held corporation or a personal

service corporation.

(3) Qualified appraisal— (i) In gener-

al. For purposes of this paragraph (c),

the term "qualified appraisal" means
an appraisal document that—
(A) Relates to an appraisal that is

made not earlier than 60 days prior to

the date of contribution of the ap-

praised property nor later than the
date specified in paragraph (c) (3) (iv)

(B) of this section;

(B) Is prepared, signed, and dated by
a qualified appraiser (within the
meaning of paragraph (c) (5) of this

section);

(C) Includes the information re-

quired by paragraph (c)(3)(ii) of this

section; and
(D) Does not involve an appraisal fee

prohibited by paragraph (c) (6) of this

section.

(ii) Injormation included in quali-

fied appraisal A qualified appraisal

shall include the following informa-
tion:

(A) A description of the property In

sufficient detail for a person who is

not generally familiar with the type of

property to ascertain that the proper-

ty that was appraised is the property
that was (or will be) contributed;

26 CFR Ch. I (4-1-89 Edition)

(B) In the case of tangible property,
the physical condition of the property;
(C) The date (or expected date) of

contribution to the donee;
(D) The terms of any agreement or

understanding entered into (or expect-

ed to be entered into) by or on behalf
of the donor or donee that relates to

the use, sale, or other disposition of

the property contributed, including,

for example, the terms of any agree-

ment or understanding that—
U) Restricts temporarily or perma-

nently a donee's right to use or dispose

of the donated property,
(2) Reserves to, or confers upon,

anyone (other than a donee organiza-

tion or an organization participating

with a donee organization in coopera-

tive fundraising) any right to the
income from the contributed property
or to the possession of the property,

including the right to vote donated se-

curities, to acquire the property by
purchase or otherwise, or to designate

the person having such income, pos-

session, or right to acquire, or

(3) Earmarks donated property for a

particular use;

(E) The name, address, and (if a tax-

payer identification number is other-

wise required by section 6109 and the

regulations thereunder) the identify-

ing number of the qualified appraiser;

and, if the qualified appraiser is acting

in his or her capacity as a partner in a

partnership, an employee of any
person (whether an individual, corpo-

ration, or partnerships), or an inde-

pendent contractor engaged by a

person other than the donor, the

name, address, and taxpayer identifi-

cation number (if a number is other-

wise required by section 6109 and the

regulations thereunder) of the part-

nership or the person who employs or

engages the qualified appraiser;

(F) The qualifications of the quali-

fied appraiser who signs the appraisal,

including the appraiser's background,
experience, education, and member-
ship, if any, in professional appraisal

associations;

(G) A statement that the appraisal

was prepared for income tax purposes;

(H) The date (or dates) on which the

property was appraised;

(I) The appraised fair market value

(within the meaning of 5 1.170A-1 (c)
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(2)) of the property on the date (or ex-

pected date) of contribution;

(J) The method of valuation used to

determine the fair market value, such

as the income approach, the market-

data approach, and the replacement-

cost-less-depreciation approach; and

(K) The specific basis for the valu-

ation, such as specific comparable

sales transactions or statistical sam-

pling, including a justification for

using sampling and an explanation of

the sampling procedure employed.

(iii) EHect of signature of the quali-

fied appraiser. Any appraiser who
falsely or fraudulently overstates the

value of the contributed property re-

ferred to in a qualified appraisal or ap-

praisal summary (as defined in para-

graphs (c) (3) and (4), respectively, of

this section) that the appraiser has

signed may be subject to a civil penal-

ty under section 6701 for aiding and

abetting an understatement of tax li-

ability and. moreover, may have ap-

praisals disregarded pursuant to 31

U.S.C. 330(c).

(iv) Special rules—(A) Number of

qualified appraisals. For purposes of

paragraph (c) (2) (i) (A) of this sec-

tion, a separate qualified appraisal is

required for each item of property

that is not included in a group of simi-

lar items of property. See paragraph

(c)(7)(iii) of this section for the defini-

tion of similar items of property. Only

one qualified appraisal is required for

a group of similar items of property

contributed in the same taxable year

of the donor, although a donor may
obtain separate qualified appraisals

for each item of property. A qualified

appraisal prepared with respect to a

group of similar items of property

shall provide all the information re-

quired by paragraph (c)(3)(ii) of this

section for each item of similar prop-

erty, except that the appraiser may
select any items whose aggregate value

is appraised at $100 or less and provide

a group description of such items.

(B) Time of receipt of qualified ap-

praisal. The qualified appraisal must

be received by the donor before the

due date (Including extensions) of the

return on which a deduction is first

claimed (or reported in the case of a

donor that is a partnership or S corpo-

ration) under section 170 with respect

§ 1.170A-13

to the donated property, or. in the

case of a deduction first claimed (or

reported) on an amended return, the

date on which the return is filed.

(C) Retention of qualified appraisal.

The donor must retain the qualified

appraisal in the donor's records for so

long as it may be relevant in the ad-

ministration of any internal revenue

law.

(D) Appraisal disregarded pursuant

to 31 U.S.C. 330(c). If an appraisal is

disregarded pursuant to 31 U.S.C.

330(c) it shall have no probative effect

as to the value of the appraised prop-

erty. Such appraisal will, however,

otherwise constitute a "qualified ap-

praisal" for purposes of this para-

graph (c) if the appraisal summary in-

cludes the declaration described in

paragraph (c)(4)(ii)(L)(2) and the tax-

payer had no knowledge that such

declaration was false as of the time de-

scribed in paragraph (c)(4)(i)(B) of

this section.

(4) Appraisal summary—(i) In gener-

al. For purposes of this paragraph (c),

except as provided in paragraph

(c)(4)(iv)(A) of this section, the term

"appraisal summary" means a summa-
ry of a qualified appraisal that—

(A) Is made on the form prescribed

by the Internal Revenue Service;

(B) Is signed and dated (as described

in paragraph (c)(4)(iii) of this section)

by the donee (or presented to the

donee for signature in cases described

in paragraph (c)(4)(iv)(C)(2) of this

section);

(C) Is signed and dated by the quali-

fied appraiser (within the meaning of

paragraph (c)(5) of this section) who
prepared the qualified appraisal

(within the meaning of paragraph

(c)(3) of this section); and

(D) Includes the information re-

quired by paragraph (c) (4) (ii) of this

section.

(ii) Information included in an ap-

praisal summary. An appraisal sum-

mary shall include the following infor-

mation:
(A) The name and taxpayer identifi-

cation number of the donor (social se-

curity number if the donor is an indi-

vidual or employer identification

number if the donor is a partnership

or corporation);
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(B) A description of the property in

sufficient detail for a person who is

not generally familiar with the type of

property to ascertain that the proper-
ty that was appraised Is the property
that was contributed:

(C) In the case of tangible property,

a brief summary of the overall physi-

cal condition of the property at the
time of the contribution:

(D) The manner of acquisition (e.g.,

purchase, exchange, gift, or bequest)
and the date of acquisition of the
property by the donor, or, if the prop-
erty was created, produced, or manu-
factured by or for the donor, a stat-

ment to that effect and the approxi-
mate date the property was substan-
tially completed:
(E) The cost or other basis of the

property adjusted as provided by sec-

tion 1016:
(F) The name, address, and taxpayer

identification number of the donee;
(G) The date the donee received the

property;
(H) For charitable contributions

made after June 6, 1988, a statement
explaining whether or not the charita-

ble contribution was made by means of

a bargain sale and the amount of any
consideration received from the donee
for the contribution;

(1) The name, address, and (if a tax-

payer identification number is other-
wise required by section 6109 and the
regulations thereunder) the identify-

ing number of the qualified appraiser
who signs the appraisal summary and
of other persons as required by para-
graph (c)(3)(ii)(E) of this section:

(J) The appraised fair market value
of the property on the date of contri-

bution:
(K) The declaration by the appraiser

described In pairagraph (c)(5)(l) of this

section;

(L) A declaration by the appraiser
stating that—

(i) The fee charged for the appraisal
is not of a type prohibited by para-
graph (c)(6) of this section; and

(2) Appraisals prepared by the ap-
praiser are not being disregarded pur-
suant to 31 U.S.C. 330(c) on the date
the appraisal summary Is signed by
the appraiser; and
(M) Such other information as may

be specified by the form.

(iii) Signature of the original donee.
The person who signs the appraisal
summary for the donee shall be an of-

ficial authorized to sign the tax or in-

formation returns of the donee, or a
person specifically authorized to sign
appraisal summaries by an official au-
thorized to sign the tax or information
returns of such done. In the case of a
donee that is a governmental unit, the
person who signs the appraisal sum-
mary for such donee shall be the offi-

cial authorized by such donee to sign
appraisal summaries. The signature of

the donee on the appraisal summary
does not represent concurrence In the
appraised value of the contributed
property. Rather, it represents ac-

knowledgment of receipt of the prop-
erty described in the appraisal siunma-
ry on the date specified in the apprais-

al summary and that the donee under-
stands the Information reporting re-

quirements imposed by section 6050L
and § l.aOSOL-l. In general, § 1.6050L-
1 requires the donee to file an Infor-

mation return with the Internal Reve-
nue Service In the event the donee
sells, exchanges, consumes, or other-

wise disposes of the property (or any
portion thereof) described In the ap-

praisal summary within 2 years after

the date of the donor's contribution of

such property.
(Iv) Special r-ules—(.A) Content of ap-

praisal summary required in certain

cases. With respect to contributions of

nonpublicly traded stock described In

paragraph (c)(2)(li)(B)(i) of this sec-

tion, contributions of securities de-

scribed in paragraph (c)(7)(xl)(B) of

this section, and contributions by C
corporations described in paragraph
(c)(2)(U)(B)( J) of this section, the term
"appraisal summary" means a docu-

ment that

—

(1) Complies with the requirements
of paragraph (c)(4)(l) (A) and (B) of

this section,

(2) Includes the information re-

quired by paragraph (c)(4)(ii) (A)

through (H) of this section.

(J) Includes the amount claimed or
reported as a charitable contribution
deduction, and

(4) In the case of securities described

In paragraph (c)(7)(xl)(B) of this sec-

tion, also Includes the pertinent aver-

age trading price (as described in para-
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graph (c)(7)(xi)(B)(2)(iii) of this sec-

tion).

(B) Number of appraisal summaries.
A separate appraisal summary for

each item of property described in

paragraph (c)(1) of this section must
be attached to the donor's return. If,

during the donor's taxable year, the
donor contributes similar items of

property described in paragrraph (c)(1)

of this section to more than one
donee, the donor shall attach to the
donor's return a separate appraisal

summary for each donee. See para-

graph (c)(7)(iii) of this section for the
definition of similar items of property.
If, however, during the donor's tax-

able year, a donor contributes similar

items of property described in para-
graph (c)(1) of this section to the same
donee, the donor may attach to the
donor's return a single appraisal sum-
mary with respect to all similar items
of property contributed to the same
donee. Such an appraisal summary
shall provide aU the information re-

quired by paragraph (c)(4)(ii) of this

section for each item of property,
except that the appraiser may select

any items whose aggregate value is ap-
praised at $100 or less and provide a
group description for such items.

(C) Manner of acquisition, cost basis

and donee's signature. (1) If a taxpay-
er has reasonable cause for being
unable to provide the information re-

quired by paragraph (c)(4)(ii) (D) and
(E) of this section (relating to the
manner of acquisition and basis of the
contributed property), an appropriate
explanation should be attached to the
appraisal summary. The taxpayer's de-
duction will not be disallowed simply
because of the inability (for reasona-
ble cause) to provide these items of in-

formation.
(2) In rare and unusual circum-

stances in which it is impossible for
the taxpayer to obtain the signature
of the donee on the appraisal summa-
ry as required by paragraph
(c)(4)(i)(B) of this section, the taxpay-
er's deduction will not be disallowed
for that reason provided that the tax-

payer attaches a statement to the ap-
praisal summary explaining, in detail,

why it was not possible to obtain the
donee's signature. For example, if the
donee ceases to exist as an entity sub-
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sequent to the date of the contribu-
tion and prior to the date when the
appraisal summary must be signed,
and the donor acted reasonably in not
obtaining the donee's signature at the
time of the contribution, relief under
this paragraph (c)(4)(iv)(C)(2) would
generally be appropriate.
(D) Information excluded from cer-

tain appraisal summaries. The infor-

mation required by paragraph
(c)(4)(i)(C), paragraph (c)(4)(ii) (D),
(E), (H) through (M), and paragraph
(c)(4)(iv)(A)(J), and the average trad-
ing price referred to in paragrraph
(c)(4)(iv)(A)(4) of this section do not
have to be included on the appraisal
summary at the time it is signed by
the donee or a copy is provided to the
donee pursuant to paragraph
(c)(4)(iv)(E) of this section.

(E) Statement to be furnished by
donors to donees. Every donor who
presents an appraisal summary to a
donee for signature after June 6, 1988,

in order to comply with paragraph
(c)(4)(i)(B) of this section shall fur-

nish a copy of the appraisal summciry
to such donee.
(F) Appraisal summary required to

be provided to partners and S corpora-
tion shareholders. If the donor is a
partnership or S corporation, the
donor shall provide a copy of the ap-

praisal summary to every partner or

shareholder, respectively, who receives

an allocation of a charitable contribu-
tion deduction under section 170 with
respect to the property described in

the appraisal summary.
(G) Partners and S corporation

shareholders. A partner of a partner-

ship or shareholder of an S corpora-
tion who receives an allocation of a de-

duction under section 170 for a chari-

table contribution of property to

which this paragraph (c) applies must
attach a copy of the partnership's or S
corporation's appraisal summary to

the tax return on which the deduction
for the contribution is first claimed. If

such appraisal sununary is not at-

tached, the partner's or shareholder's
deduction shall not be allowed except
as provided for in paragraph
(c)(4)(iv)(H) of this section.

(H) Failure to attach appraisal sum-
mary. In the event that a donor fails

to attach to the donor's return an ap-

r
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praisal summary as required by para-

graph (c)(2)(i)(B) of this section, the
Internal Revenue Service may request

that the donor submit the appraisal

summary within 90 days of the re-

quest. If such a request is made and
the donor complies with the request

within the 90-day period, the deduc-
tion under section 170 shall not be dis-

allowed for faUure to attach the ap-

praisal summary, provided that the

donor's failure to attach the appraisal

summary was a good faith omission
and the requirements of paragraph (c)

(3) and (4) of this section are met (in-

cluding the completion of the quali-

fied appraisal prior to the date speci-

fied in paragraph (c)(3)(iv)(B) of this

section).

(5) Qualified appraiser—(i) In gener-

al The term "qualified appraiser"

means an individual (other than a

person described in paragraph
(c)(5)(iv) of this section) who includes

on the appraisal summary (described

in paragraph (c)(4) of this section), a

declaration that—
(A) The individual either holds him-

self or herself out to the public as an
appraiser or performs appraisals on a

regular basis;

(B) Because of the appraiser's quali-

fications as described in the appraisal

(pursuant to paragraph (c)(3)(ii)(F) of

this section), the appraiser is qualified

to make appraisals of the type of prop-

erty being valued;

(C) The appraiser is not one of the
persons described in paragraph
(c)(5)(iv) of this section; and
(D) The appraiser understands that

an intentionally false or fraudulent
overstatement of the value of the
property described in the qualified ap-

praisal or appraisal sununary may sub-
ject the appraiser to a civil penalty
under section 6701 for aiding and abet-

ting an understatement of tax iiabU-

ity, and, moreover, the appraiser may
have appraisals disregarded pursuant
to 31 U.S.C. 330(c) (see paragraph
(c)(3)(iii) of this section).

(il) Exception. An individual is not a
qualified appraiser with respect to a
particular donation, even if the decla-

ration specified in paragraph (cK5)(i)

of this section is provided in the ap-

praisal summary, if the donor had
knowledge of facts that would cause a
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reasonable person to expect the ap-

praiser falsely to overstate the value

of the donated property (e.g., the
donor and the appraiser make an
agreement concerning the amount at

which the property will be valued and
the donor knows that such amount ex-

ceeds the fair market value of the
property).

(iii) Nwnbers of appraisers. More
than one appraiser may appraise the
donated property. If more than one
appraiser appraises the property, the
donor does not have to use each ap-

praiser's appraisal for purposes of sub-

stantiating the charitable contribution
deduction pursuant to this paragraph
(c). If the donor uses the appraisal of

more than one appraiser, or if two or

more appraisers contribute to a single

appraisal, each appraiser shall comply
with the requirements of this para-

graph (c), including signing the quali-

fied appraisal and appraisal summary
as required by paragraphs (c)(3)(i)(B)

and (c)(4)(i)(C) of this section, respec-

tively.

(iv) Qualified appraiser exclusions.

The following persons cannot be quali-

fied appraisers with respect to particu-

lar property:
(A) The donor or the taxpayer who

claims or reports a deductions under
section 170 for the contribution of the

property that is being appraised.

(B) A party to the transaction in

which the donor acquired the proper-

ty being appraised (i.e., the person
who sold, exchanged, or gave the prop-

erty to the donor, or any person who
acted as an agent for the transferor or

for the donor with respect to such
sale, exchange, or gift), unless the

property is donated within 2 months
of the date of acquisition and its ap-

praised value does not exceed its ac-

quisition price.

(C) The donee of the property.

(D) Any person employed by any of

the foregoing persons (e.g., if the

donor acquired a painting from an art

dealer, neither the art dealer nor per-

sons employed by the dealer can be
qualified appraisers with respect to

that painting).

(E) Any person related to any of the

foregoing persons under section

267(b), or, with respect to appraisals

made after June 6. 1988, married to a
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person who is in a relationship de-
scribed in section 267(b) with any of
the foregoing persons.
(F) An appraiser who is regularly

used by any person described in para-
graph (cKSKiv) (A), (B), or (C) of this

section and who does not perform a
majority of his or her appraisals made
during his or her taxable year for
other persons.

(6) Appraisal fees—Ci) In general.

Except as otherwise provided in para-
graph (c)(6)(ii) of this section, no part
of the fee arrangement for a qualified
appraisal can be based. In effect, on a
percentage (or set of percentages) of
the appraised value of the property. If

a fee arrangement for an appraisal is

based In whole or in part on the
amount of the appraised value of the
property, If any, that is allowed as a
deduction under section 170, after In-

ternal Revenue Service examination
or otherwise, it shall be treated as a
fee based on a percentage of the ap-
praised value of the property. For ex-
ample, an appraiser's fee that is sub-
ject to reduction by the same percent-
age as the appraised value may be re-

duced by the Internal Revenue Service
would be treated as a fee that violates
this paragraph (c)(6).

(ii) Exception. Paragraph (c)(6)(i) of
this section does not apply to a fee
paid to a generally recognized associa-
tion that regulates appraisers provided
all of the following requirements are
met:
(A) The association is not organized

for profit and no part of the net earn-
ings of the association inures to the
benefit of any private shareholder or
individual (these terms have the same
meaning as in section 501(c)),
(B) The appraiser does not receive

any compensation from the associa-
tion or any other persons for making
the appraisal, and
(C) The fee arrangement is not

based in whole or in part on the
aj-nount of the appraised value of the
donated property, if any, that is al-

lowed as a deduction under section 170
after Internal Revenue Service exami-
nation or otherwise.

(7) Meaning of terms. For purposes
of this paragraph (c)—

(i) Closely held corporation. The
term "closely held corporation" means

any corporation (other than an S cor-
poration) with respect to which the
stock ownership requirement of para-
graph (2) of section 542(a) of the Code
is met.

(ii) Personal service corporation.
The term "personal service corpora-
tion" means any corporation (other
than an S corporation) which is a serv-
ice organization (within the meaning
of section 414(m)(3) of the Code).

(ill) Similar items of property. The
phrase "similar items of property"
means property of the same generic
category or type, such as stamp collec-

tions (including phQatelic supplies and
books on stamp collecting), coin collec-
tions (including numismatic supplies
and books on coin collecting), litho-

graphs, paintings, photographs, books,
nonpublicly traded stock, nonpubllcly
traded securities other than nonpub-
licly trade stock, land, buildings, cloth-
ing, jewelry, funiture, electronic equip-
ment, household appliances, toys, ev-

eryday kitchenware, china, crystal, or
silver. For example, if a donor claims
on her return for the year deductions
of $2,000 for books given by her to
College A, $2,500 for books given by
her to College B, and $900 for books
given by her to College C, the $5,000
threshold of paragraph (c)(1) of this

section is exceeded. Therefore, the
donor must obtain a qualified apprais-
al for the books and attach to her
return three appraisal summaries for
the books donated to A, B, and C. For
rules regarding the number of quali-

fied appraisals and appraisal summa-
ries required when similar items of
property are contributed, see para-
graphs (c)(3)(iv)(A) and (c)(4)(iv)(B),

respectively, of this section.

(iv) Donor. The term "donor" means
a person or entity (other than an orga-
nization described in section 170(c) to

which the donated property was previ-

ously contributed) that makes a chari-

table contribution of property.
(v) Donee. The term "donee"

means—
(A) Except as provided in paragraph

(c)(7)(v) (B) and (C) of this section, an
organization described in section
170(c) to which property is contribut-
ed,

(B) Except as provided In paragraph
(c)(7)(v)(C) of this section, in the case
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of a charitable contribution of proper-
ty placed in trust for the benefit of an
organization described in section
170(c). the trust, or
(C) In the case of a charitable con-

tribution of property placed in trust
for the benefit of an organization de-
scribed in section 170(c) made on or
before June 6. 1988. the beneficiary
that is an organization described in
section 170(c), or if the trust has as-
sumed the duties of a donee by signing
the appraisal summary pursuant to
paragraph (c)(4)(i)(B) of this section,
the trust.

In general, the term, refers only to the
original donee. However, with respect
to paragraph (c)(3)(ii)(D). the last sen-
tence of paragraph (c)(4)(iii). and
paragraph (c)(5)(iv)(C) of this section,
the term "donee" means the original
donee and all successor donees in cases
where the original donee transfers the
contributed property to a successor
donee after July 5. 1988.

(vi) Original donee. The term "origi-
nal donee" means the donee to or for
which property is initially donated by
a donor.

(vii) Successor donee. The term "suc-
cessor donee" means any donee of
property other than its original donee
(.te., a transferee of property for less

than fair market value from an origi-

nal donee or another successor donee).
(viii) fair market value. For the

meaning of the term "fair market
value." see section 1.170A-l(c)(2).

(ix) Nonpublicly traded securities.
The term "nonpublicly traded securi-
ties" means securities (within the
meaning of section 165(g)(2) of the
Code) which are not publicly traded
securities as defined in paragraph
(c)(7)(xi) of this section.

(X) Nonpublicly traded stock. The
term "nonpublicly traded stock"
means any stock of a corporation (evi-

dence by a stock certificate) which is

not a publicly traded security. The
term stock does not include a deben-
ture or any other evidence of indebt-
edness.

(xi) Publicly traded securities— i A)
In general. Except as provided in para-
graph (c)(7)(xi)(C) of this section, the
term "publicly traded securities"
means securities (within the meaning
of section 165(g)(2) of the Code) for
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which (as of the date of the contribu-
tion) market quotations are readily
available on an established securities
market. For purposes of this section,
market quotations are readily avail-
able on an established securities
market with respect to a security if:

(i) The security is listed on the New
York Stock Exchange, the American
Stock Exchange, or any city or region-
al exchange in which quotations are
published on a daily basis, including
foreign securities listed on a recog-
nized foreign, national, or regional ex-
change in which quotations are pub-
lished on a daily basis:

(2) The security is regularly traded
in the national or regional over-the-
counter market, for which published
quotations are avaUable: or

(J) The security is a share of an
open-end investment company (com-
monly known as a mutual fund) regis-

tered under the Investment Company
Act of 1940. as amended (15 U.S.C.
80a-l to 80b-2), for which quotations
are published on a daily basis in a
newspaper of general circulation
throughout the United States.

(If the market value of an issue of a
security is reflected only on an inter-

dealer quotation system, the issue

shall not be considered to be publicly
traded unless the special rule de-
scribed in paragraph (c)(7)(xi)(B) of
this section is satisfied.)

(B) Special rule— 1.1) In General An
issue of a security that does not satisfy

the requirements of paragraph
(c)(7)(xi)(A) (i). (2). or (3) of this sec-

tion shall nonetheless be considered to
have market quotations readily avail-

able on an established securities

market for purposes of paragraph
(c)(7)(xi)(A) of this section if all of the
following five requirements are met:

(i) The issue is regularly traded
during the computational period (as

defined in paragraph
(c)(7)(xi)(B)(2)(iu) of this section) in a
market that is reflected by the exist-

ence of an interdealer quotation
system for the issue.

(ii) The issuer or an agent of the
issuer computes the average trading
price (as defined in paragraph
(c)(7)(xi)(B)(2)(tit) of this section) for
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the issue for the computational
period.
(Hi) The average trading price and

total volume of the issue during the
computational period are published in

a newspaper of general circulation

throughout the United States not
later than the last day of the month
following the end of the calendar
quarter in which the computational
period ends,

(.iv) The issuer or its agent keeps
books and records that list for each
transaction during the computational
period involving each issue covered by
this procedure the date of the settle-

ment of the transaction, the name and
address of the broker or dealer making
the market in which the transaction
occurred, and the trading price and
volume, and

(.V) The issuer or its agent permits
the Internal Revenue Service to

review the books and records described
in paragraph (c)(7)(xi)(B)(i)(ii;) of

this section with respect to transac-
tions during the computational period
upon griving reasonable notice to the
issuer or agent.

(2) Definitions. For purposes of this

paragraph (c)(7)(xi)(B)—
(i) Issue of a security. The term

"issue of a security" means a class of
debt securities with the same obligor
and identical terms except as to their
relative denominations (amounts) or a
class of stock having identical rights.

(ii) Interdealer quotation system.
The term "interdealer quotation
system" means any system of general
circulation to brokers and dealers that
regularly disseminates quotations of

obligations by two or more identified

brokers or dealers, who are not related
to either the issuer of the security or
to the issuer's agent, who compute the
average trading price of the security.

A quotation sheet prepared and dis-

tributed by a broker or dealer in the
regular course of its business and con-
taining only quotations of such broker
or dealer is not an interdealer quota-
tion system.

(.Hi) Average trading price. The term
"average trading price" means the
mean price of all transactions (weight-

ed by volume), other than original

issue or redemption transactions, con-

ducted through a United States office
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of a broker or dealer who maintains a
market in the issue of the security
during the computational period. For
this purpose, bid and asked quotations
are not taken into account.

(.iv) Computational period. For cal-

endar quarters beginning on or after
June 6. 1988. the term "computational
period" means weekly during October
through December (beginning with
the first Monday in October and
ending with the first Sunday following
the last Monday in December) and
monthly during January through Sep-
tember (beginning January 1). For cal-

endar quarters beginning before June
6. 1988. the term "computational
period" means weekly during October
through December and monthly
during January through September.
(C) Exception. Securities described

in paragraph (c)(7)(xi) (A) or (B) of
this section shall not be considered
publicly traded securities if—

(i) The securities are subject to any
restrictions that materially affect the
value of the securities to the donor or
prevent the securities from being
freely traded, or

(2) If the amount claimed or report-

ed as a deduction with respect to the
contribution of the securities is differ-

ent than the amount listed in the
market quotations that are readily

available on an established securities

market pursuant to paragraph
(c)(7)(xi) (A) or (B) of this section.

(D) Market quotations and fair
market value. The fair market value of

a publicly traded security, as defined
in this paragraph (c)(7)(xi). is not nec-

essarily equal to its market quotation,

its average trading price (as defined in

paragraph (c)(7)(xi)(BK2)(tii) of this

section), or its face value, if any. See
section 1.170A-l(c)(2) for the defini-

tion of "fair market value."

(d) Charitable contributions: infor-

mation required in support of deduc-
tions for taxable years beginning
before January 1, 1983—(I) In general
This paragraph (d)(1) shall apply to

deductions for charitable contribu-
tions made in taxable years beginning
before January 1. 1983. At the option
of the taxpayer the requirements of

this paragraph (d)(1) shall also apply
to all charitable contributions made
on or before December 31. 1984 (in
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lieu of the requirements of paragraphs
(a) and (b) of this section). In connec-
tion with claims for deductions for
charitable contributions, taxpayers
shall state in their income tax returns
the name of each organization to
which a contribution was made and
the amount and date of the actual
payment of each contribution. If a
contribution is made in property other
than money, the taxpayer shall state
the kind of property contributed, for
example, used clothing, paintings, or
securities, the method utilized in de-
termining the fair market value of the
property at the time the contribution
was made, and whether or not the
amount of the contribution was re-

duced under section 170(e). If a tax-
payer makes more than one cash con-
tribution to an organization during
the taxable year, then in lieu of listing
each cash contribution and the date of
payment the taxpayer may state the
total cash payments made to such or-
ganization during the taxable year. A
taxpayer who elects under paragraph
(d)(2) of § 1.170A-8 to apply section
170(e)(1) to his contributions and car-
ryovers of 30-percent capital gain
property must file a statement with
his return indicating that he has made
the election and showing the contribu-
tions in the current year and car-
ryovers from preceding years to which
it applies. For the definition of the
term "30-percent capital gain proper-
ty", see paragraph (d)(3) of § 1.170A-8.

(2) Contribution by individual of
property other than money. This para-
graph (d)(2) shall apply to deductions
for charitable contributions made in
taxable years beginning before Janu-
ary 1, 1983. At the option of the tax-
payer, the requirements of this para-
graph (d)(2) shall also apply to contri-
butions of property made on or before
December 31, 1984 (in lieu of the re-

quirements of paragraph (b) of this

section). If an individual taxpayer
makes a charitable contribution of an
item of property other than money
and claims a deduction in excess of
$200 in respect of his contribution of
such item, he shall attach to his
income tax return the following infor-

mation with respect to such item:

26 CFR Ch. I (4-1-89 Edition)

(i) The name and address of the or-
ganization to which the contribution
was made.

(ii) The date of the actual contribu-
tion.

(iii) A description of the property in
sufficient detail to identify the par-
ticular property contributed, including
in the case of tangible property the
physical condition of the property at
the time of contribution, and, in the
case of securities, the name of the
issuer, the type of security, and
whether or not such security is regu-
larly traded on a stock exchange or in
an over-the-counter market.

(iv) The manner of acquisition, as,
for example, by purchase, gift, be-
quest, inheritance, or exchange, and
the approximate date of acquisition of
the property by the taxpayer or, if the
property was created, produced, or
manufactured by or for the taxpayer,
the approximate date the property
was substantially completed.

(V) The fair market value of the
property at the time the contribution
was made, the method utilized in de-
termining the fair market value, and,
if the valuation was determined by ap-
praisal, a copy of the signed report of
the appraiser.

(vi) The cost or other basis, adjusted
as provided by section 1016, of proper-
ty, other than securities, held by the
taxpayer for a period of less than 5
years immediately preceding the date
on which the contribution was made
and. when the information is avail-

able, of property, other than securi-
ties, held for a period of 5 years or
more preceding the date on which the
contribution was made.

(vii) In the case of property to which
section 170(e) applies, the cost or
other basis, adjusted as provided by
section 1016, the reduction by reason
of section 170(e)(1) in the amount of
the charitable contribution otherwise
taken into account, and the manner in
which such reduction was determined,

(viii) The terms of any agreement or
understanding entered into by or on
behalf of the taxpayer which relates
to the use, sale, or disposition of the
property contributed, as, for example,
the terms of any agreement or under-
standing which:
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<A) Restricts temporarily or perma-
nently the donee's right to dispose of

the donated property,

(B) Reserves to, or confers upon,
anyone other than the donee organiza-

tion or other than an organization

participating with such organization

in cooperative fundraising, any right

to the income from such property, to

the possession of the property, includ-

ing the right to vote securities, to ac-

quire such property by purchase or

otherwise, or to designate the person

to have such income, possession, or

right to acquire, or

(C) Earmarks contributed property

for a particular charitable use, such as

the use of donated furniture in the

reading room of the donee organiza-

tion's library.

(ix) The total amount claimed as a

deduction for the taxable year due to

the contribution of the property and,

if less than the entire interest in the

property is contributed during the tax-

able year, the amount claimed as a de-

duction in any prior year or years for

contributions of other interests in

such property, the name and address

of each organization to which any
such contribution was made, the place

where any such property which is tan-

gible property is located or kept, and
the name of any person, other than
the organization to which the proper-

ty giving rise to the deduction was
contributed, having actual possession

of the property.
(3) Statement from donee organiza-

tion. Any deduction for a charitable

contribution must be substantiated,

when required by the district director,

by a statement from the organization

to which the contribution was made

§ 1.170A-13

indicating whether the organization is

a domestic organization, the name and
address of the contributor, the
amount of the contribution, the date

of actual receipt of the contribution,

and such other information as the dis-

trict director may deem necessary. If

the contribution includes an item of

property, other than money or securi-

ties which are regularly traded on a

stock exchange or in an over-the-

counter market, which the donee
deems to have a fair market value in

excess of $500 ($200 in the case of a

charitable contribution made in a tax-

able year beginning before January 1,

1983) at the time of receipt, such
statement shall also indicate for each
such item its location if it is retained

by the organization, the amount re-

ceived by the organization on any sale

of the property and the date of sale

or, in case of any other disposition of

the property, the method of disposi-

tion. In the case of any contribution of

tangible personal property, the state-

ment shall Indicate the use of the

property by the organization and
whether or not it Is used for a purpose
or function constituting the basis for

the donee organization's exemption
from income tax under section 501 or,

in the case of a governmental unit,

whether or not it is used for exclusive-

ly public purposes.

(68A SUt. 58. 26 U.S.C. HOCaKl): 96 Stat.

693. 26 U.S.C. 6050L; 68A Stat. 917. 26

U.S.C. 7805; sec. 155 of the Tax Reform Act

of 1984 (Pub. L. 98-369) 96 Stat. 691)

[T.D. 8002, 49 FR 50664 and 50666. Dec. 31.

1984, as amended by T.D. 8003. 49 FR 50659.

Dec. 31. 1984; T.D. 8199. 53 FR 16080. May
5. 1988: 53 PR 18372, May 23. 1988]
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§ 1.170A-14 Qualified conservation

contributions.

(a) Qualified conservation contributions. A
deduction under section 170 is generally not al-

lowed for a charitable contribution of any interest

in property that consists of less than the donor's

entire interest in the property other than certain

§ 1.170A-14
including, an easement or other interest m real

property that under state law has attributes simi-

lar to an easement (e.g., a restrictive covenant or

equitable semrude). For purposes of this sec-

tion, the terms "easement", "conservation restric-

tion", and "perpetual conservation restnction"

have the same meanmg. The definition of "per-

ir^nsfer^ in trust (see § l.'l70A-6 relating to P*^^ conservation restnction" under this para

charitable contributions in trust and § 1.170A-7 ^^P^ ('')'-) '^ "°' intended to preclude the

relating to contributions not in tnist of partial
deductibility of a donation of affirmative nghts to

interests in property). However, a deduction "^ ^ '^"^^ °^ *'^^" "«a """'^er

may be allowed under secnon 170(f)(3)(B)(iii) for l}:™^'^^''^},''}}:^^^
rights jeserved by the

the value of a qualified conservation contribution

if the requirements of this section are met.

qualified conservation contribution is the contn-

bution of a qualified real property mteresi to a

qualified organization exclusively for conservation

donor m the donation of a perfietual conservation

restnction must conform to the requirements of

this section. See e.g.. paragraph (d)(4)(ji).

(d)(5)(i). (e|(3). and (g)^) of this seaion.

fc) Qualified organization—(1) Eligible do-

purposes. To be eligible for a deduction under nee. To be considered an eUgible donee under

this section, the conservation purpose must be

protected in perpetuity.

(b) Qualified real property interest—(1) En-

tire interest of donor other than qualified miner-

al interest, (i) The entire interest of the donor

other than a qualified mineral interest is a quah-

fied real property interest. A qualified mineral

this section, an organization must be a qualified

organization, have a commitment to protect the

conservation purposes of the donation, and have

the resources to enforce the restnctions. A con-

servation group organized or operated primarily

or substantially for one of the conservation pur-

poses specified m section 170(h)(4)(A) will be

nterest is the donor's interest in subsurface oil.
considered to have the commitment required by

eas. or other minerals and the right of access to

such mmerals.

(ii) A real property interest shall not be treat-

ed as an entire interest other than a qualified

mineral interest by reason of section

170(h)(2)(.A) and this paragraph (b)(lj if the

property in which the donor's interest exists was

divided pnor to the contribution in order to

enable the donor to retain control of more than a

qualified mineral interest or to reduce the real

property mterest donated. See Treasury regula-

iions § 1.170A-7(a)(2)(i). An entire interest in

real property may consist of an undivided mterest

in the property. But see section 170(h)(5)(A)

and the regulations thereunder (relating to the

requirement that the conservation purpose which

IS the subject to the donation must be protected

in perpetuity). .Minor interests, such as nghts-of-

*ay. that will not interfere with the conservation

purposes of the donation, may be transferred

pnor to the conservation contribution without

affecting the treatment of a property interest as a

qualified real property interest under this para-

graph (b)l I).

|2) Perpetual conservation restriction. A per-

the preceding sentence. .A qualified organization

need not set aside funds to enforce the restric-

tions that are the subject of the contn"bution.

For purposes of this section, the term "qualified

organization" means:

(i) .A governmental unit described in section

170(b)(l)(A)(v);

(ii) An organization described in section

170(b)(l)(A)(vi):

(iii) A charitable organization described m sec-

tion 501(c)(3) that meets the public support test

of section 509(a)(:);

(it) a chantable organization descnbed in sec-

tion 501(c)(3) that meets the requirements of

section 509(a)(3) and is controlled by an organi-

zation described m paragraphs (c)(1) (i), (ii), or

(iii) of this section.

(2) Transfers by donee. A deduction shall be

allowed for a contribution under this section only

if in the instrument of conveyance the donor

prohibits the donee from subsequently transfer-

ring the easement (or, in the case of a remainder

interest or the reservation of a qualified nunerai

interest, the property), whether or not for consid-

petual conservation restnction is a qualified real eration, unless the donee organization, as a con-

property interest. A "perpetual conservation re- dition of the subsequent transfer, requires that

stnction" IS a restriction granted in perpetuity on the conservation purposes which the contribution

the use which may be made of real property

—

was onginally intended to advance continue to be
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carried out. Moreover, subsequent transfers

must be restricted to organizatiot« qualifying, at

the time of the subsequent transfer, as an eligible

donee under paragraph (c)(1) of this section.

When a later unexpected change in the condi-

tions surrounding the property that is the subject

of a donation under paragraph fb)(l), (2), or (3)

of this section makes impossible or impractical

the continued use of the property for conserva-

tion purposes, the requirement of this paragraph

will be met if the property is sold or exchanged

and any proceeds are used by the donee organi-

zation m a manner consistent with the conserva-

tion purposes of the original contribuDon. In the

case of a donation under paragraph (b)(3) of this

section to which the preceding sentence applies,

see also paragraph (g)(5)(ii) of this section.

(d) Conservation porposes—(1) In general.

For purposes of section 170(h) and this section,

the term "conservation purposes" means

—

(i) The preservation of land areas for outdoor

recreation by, or the education of, the general

public, within the meaning of paragraph (d)(2) of

this section,

(ii) The protection of a relatively natural habi-

tat of fish, wildlife, or plants, or similar ecosys-

tem, within the meamng of paragraph (d)(3) of

this section,

(iii) The preservation of certain open space

(includmg farmland and forest land) within the

meaning of paragraph (d)(4) of this section, or

(iv) The preservation of a historically impor-

INCOME TAX—NORMAL & SURTAXES 142S

community, or similar ecosystem normally lives

will meet the conservation purposes test of this

section. The fact that the habitat or envuonmenl
has been altered to some extent by human activi-

ty' will not result m a deduction bemg demed
under this section if the fish, wildlife, or plants

continue to exist there in a relatively natural

state. For example, the preservation of a lake

formed by a man-made dam or a salt pond
formed by a man-made dike would meet the

conservation purposes test if the lake or pond
were a nature feeding area for a wildlife commu-
nity that mcluded rare, endangered, or threat-

ened native speaes.

(ii) Significant habitat or ecosystem. Signifi-

cant habitats and ecosystems include, but are not

limited to, habitats for rare, endangered, or

threatened species of animal, fish, or plants; nat-

ural areas that represent high quality examples of

a terrestnal commumty or aquatic community,

such as islands that are undeveloped or not in-

tensely developed where the coastal ecosystem is

relatively intaa: and natural areas which are

included in, or which contribute to, the ecological

viability of a local, state, or national park, nature

preserve, wildlife refuge, wilderness area, or other

similar conservation area.

(iii) Access. Limitations on public access to

property that is the subject of a donation under

this paragraph (d)(3) shall not render the dona-

tion nondeductible. For example, a restriction

on al! pubbc access to the habitat of a threatened

native animal speaes protected by a donation

under this paragraph (d)(3) would not cause thetant land area or a certified histonc structure

within the meaning of paragraph (d)(5) of this donation to' be nondeductible
section.

(2) Recreation or education—(i) In general.

The donation of a qualified real property interest

to preserve land areas for the outdoor recreation

of the general public or for the education of the

general public will meet the conservation pur-

poses test of this section. Thus, conservation

purposes would include, for example, the preser-

vation of a water area for the use of the public

for boating or fishing, or a nature or hiking trail

for the use of the pubUc.

(ii) Access. The preservation of land areas for

recreation or education will not meet the test of

this section unless the recreation or education is

for the substantial and regular use of the general

public.

(3) Protection of environmental system— (i)

(4) Preservation of open space—(i) In gener-

al. The donation of a qualified real property

interest to preserve open space (including farm-

land and forest land) will meet the conservation

purposes test of this section if such preservation

is

—

(A) Pursuant to a clearly dehneated Federal,

state, or local governmental conservation policy

and will yield a significant public benefit, or

(B) For the scenic enjoyment of the general

public and will yield a significant public benefit.

An open space easement donated on or after

December 18, 1980, must meet the requirements

of section 170(h) in order to be deductible.

(ii) Scenic enjoyroeni—(A) Factors. A contri-

bution made for the preservation of open space

In general The donation of a qualified real may be for the scemc enjoyment of the general

property interest to protect a significant relatrvely public. Preservation of land may be for the

naniral'habitat m which a fish, wildlife, or plant scenic enjoyment of the general public if develop-
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nient of the properrv' would impair the scenic

-hiracter of the local rural or urban landscape or

would interfere with a scenic panorama that can

be enjoyed from a park, nature preserve, road,

waterbody, trail, or histonc structure or land

area, and such area or iransponaiion way is open

10. or utilized by, ihe public. "Scenic enjoyment"

will be evaluated by considenng all peninent tacts

jnd circumstances germane to the contribution.

Regional vanations in topography, geology, biolo-

gy, and cultural and economic conditions require

Hcxibility in the application of this test, but do

not lessen the burden on the taxpayer to demon-

siraie the scenic charactenstics of a donation

under this paragraph. The application of a par-

iicular objective factor to help define a view as

•scenic" in one setting may in fact be entirely

inappropriate in another setting. Among the

factors to be considered are:

(1) The compatibility of the land use with oth-

er land in the vicinity;

(2) The degree of contrast and variety provid-

ed by the visual scene:

(3) The openness of the land (which would be

a more significant factor in an urban or densely

populated setting or in a heavily wooded area);

|4) Relief from urban closeness;

(5) The harmonious vanery of shapes and tex-

mres;

(6) The degree to which the land use main-

tauis the scale and character of the urban land-

scape to preserve open space, visual enjoyment,

and sunlight for the surrounding area;

(7) The consistency of the proposed scenic

view with a methodical state scenic identification

program, such as a state landscape inventory;

and

(8) The consistency of the proposed scenic

view with a regional or local landscape inventory

made pursuant to a sufficiently rigorous review

process, especially if Ihe donation is endorsed by

an appropriate state or local governmental agen-

cy.

(B) Access. To satisfy the requirement of sce-

nic enjoyment by the general public, visual (rath-

er than physical) access to or across the property

by the general public is sufficient. Under the

terms of an open space easement on scenic prop-

erty, the entire property need not be visible to

the public for a donation to qualify under this

section, although Ihe public benefit from the

donation may be insufficient to qualify for a

§ 1.170A-14
deduction if only a small portion of the property
is visible to the public.

(iii) Governmental conservatioo policy—(A)
In general. The requirement that the preserva-

tion of open space be pursuant to a clearly

delineated Federal, state, or local governmental
policy IS mtended to protect the types of property
identified by representatives of the general public

as wonhy of preservation or conservation. A
general declaration of conservation goals by a

single official or legislative body is not suffiaent.

However, a governmental conservation policy

need not be a certification program that identifies

panicular lots or small parcels of mdivndually

owned property. This requirement will be met
by donations that funher a specific, identified

conservation project, such as the preservation of

land within a state or local landmark district that

IS locally recognized as being significant to that

district; the preservation of a wild or scenic river,

the preservation of farmland pursuant to a state

program for flood preveniion and control; or the

protection of the scenic, ecological, or historic

character of land that is contiguous to. or an

integral part of. the surroundings of e.xisting re-

creation or conservation sites. For example, the

donation of a perpetual conservation restriction

to a qualified organization pursuant to a formal

resolution or certification by a local governmental

agency established under slate law specifically

identifying the subject properly as worthy of pro-

tection for conservation purposes will meet the

requirement of this paragraph. .A program need

not be funded to satisfy this requu-ement, but the

program must involve a significant commitment
by the government with respect to the conserva-

tion project. For example, a governmental pro-

gram according preferential ta.T assessment or

preferential zoning for certain property deemed
wonhy of protection for conservation purposes

would constitute a significant commitment by the

government.

(B) Effect of acceptance by governmental

agency. .Acceptance of an easement by an agen-

cy of the Federal Government or by an agency of

a state or local government (or by a commission,

authority, or similar body duty constituted by the

state or local govemmeni and acting on behalf of

the state or local government) lends to establish

the requisite clearly delineated governmental pol-

icy, although such acceptance, without more, is

not sufficient. The more rigorous the review

process by ihe governmenial agency, the more

the acceptance of the easement tends to establish

the requisite cleariy delineated governmental pol-

icy. For example, in a state where the legislature
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has established an Environmental Trust to accept
gifts to the state which meet certain consen.'alion
purposes and to submit the gifts to a review that
requires the approval of the state's highest offi-

cials, acceptance of a gift by the Trust tends to

establish the requisite clearly delineated govern-
mental policy. However, if the Trust merely
accepts such gifts without a review process, the
requisite clearly delineated governmental policy is

not established.

(C) Access. A limitation on public access to

property subject to a donation under this para-
graph (d)(4)(iii) shall not render the deduction
nondeductible unless the conser\ation purpose of
the donation would be undermined or frustrated

without public access. For example, a donation
pursuant to a governmental policy to protect the

scenic character of land near a river requires
visual access to the same extent as would a

donation under paragraph (d)(4)(ii) of this sec-

tion.

(iv) Signincant public benefit—(A) Factors
All contributions made for the presen-ation of
open space must yield a significant public benefit.

INCOME TAX—.NORMAL & SURTAXES M30

(5) Tlie likelihood that development of the
property would lead to or contribute to degrada-
tion of the scenic, natural, or historic character of
the area,

(6) The opportunity for the general public to
use the property or to appreciate its scenic val-

ues;

f7) The importance of the property m preserv-
ing a local or regional landscape or resource that

attracts tourism or commerce to the area;

(8) The likelihood that the donee will acquire
equally desirable and valuable substitute propertN
or property rights:

O) The cost to the donee of enforcing the
terms of the conservation restriction;

(10) The population density in the area of the

property; and

(11 J The consistency of the proposed open
space use mth a legislatively mandated program
identifvnng particular parcels of land for future

protection.

(B) Illustrations The preservation of an ordi-

nary tract of land would not m and of itself vield

Public benefit will be evaluated by considenng all a significant public benefit, but the preservation
pertinent facts and circumstances germane to the of ordmary land areas in conjunction *ith other
contribution. Factors germane to the evaluation factors that demonstrate significant public benefit

of public benefit from one contribution may be
irrelevant in determining public benefit from an-

other contribution. No single factor will neces-

sarily be determinative Among the factors to be
considered are:

(1) The uniqueness of the property to the

area:

(2) The intensity of land development in the

vicinity of the property (both existing develop-

ment and foreseeable trends of development):

(3) The consistency of the proposed open
space use with public programs (whether Federal,

state or local) for conservation in the region,

including programs for outdoor recreation, irriga-

tion or water supply protection, water quality

or the preservation of a unique land area for

public employment would yield a significant pub-
lic benefit- For example, the preservation of a

vacant downtown lot would not by itself vield a

significant public benefit, but the preservation of

the downtown lot as a public garden would,
absent countervailing factors, vield a significant

public benefit. The following are other examples
of contributions which would, absent countervail-

ing factors, yield a significant public benefit: The
preseI^•atIon of farmland pursuant to a state pro-

gram for flood prevention and control: the pres-

ervation of a unique natural land formation for

the enjoyment of the general public; the preser-

vation of woodland along a public highway pursu-

ant to a government program to preser\'e the

appearance of the area so as to maintain the
maintenance or enhancement, flood prevention scenic view from the highway; and the preser%a
and control, erosion control, shoreline protection,

and protection of land areas included in, or relat-

ed to. a government approved master plan or

land management area;

(4) The consistency of the proposed open
space use with existing private conservation pro-

grams in the area, as evidenced by other land,

protected by easement or fee ownership by orga-

nizations referred to in § I.170.A-14(c)(l), in

close proximity to the property;

tion of a stretch of undeveloped property located

between a public highway and the ocean in order

to maintam the scenic ocean view from the high-

way.

(vi Limitation, A deduction will not be al-

lowed for the preservation of open space under
section 170(h)(4)(A)(iii), if the terms of the ease-

ment permit a degree of intrusion or future de-

velopment that would interfere witJi the essential

scenic quality of the land or with the govemmen-
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lal conservation policy that is being furthered by within a registered historic distnct permit future

the donation. See § 1.170A-14(e)(2) for rules

relating to inconsistent use.

(VI) Relationship of requirements—(A) Clear-

ly delineated governmental policy and significant

public benefit. Although the requirements of

'clearly delineated governmental policy' and

"significant public benefit" must be met indepen-

dently, for purposes of this section the two re-

quirements may also be related. The more spe-

cific the governmental policy with respect to the

particular site to be protected, the more likely the

sovemmental decision, by itself, will tend to es-

tablish the significant public benefit associated

with the donation. For example, while a statute

in State X permitting preferential assessment for

farmland is, by definition, governmental policy, it

IS distinguishable from a s state statute, accompa-

nied by appropriations, naming the X River as a

valuable resource and articulating the legislative

policy that the X River and the relatively natural

quality of its surrounding be protected. On these

facts, an open space easement on farmland in

State X would have to demonstrate additional

factors to establish "significant public benefit.

'

The specificity of the legislative mandate to pro-

tect the .X River, however, would bv itself tend to

development on the sue. a deduction
allowed under this section only if the terms of the

restnctions require that such development con-

form with appropnate local, state, or Federal

standards for construction or rehabilitation within

the district. See also. § 1.170A-14(h)(3)(ii).

(ii) Historically important land area. The
term "historically important land area" includes:

(.A) .An independently significant land area in-

cluding any related histonc resources (for exam-
ple, an archaeological site or a Civil War battle-

field with related monuments, bridges, cannons,

or houses) that meets the National Register Cn-
tena for Evaluation in 36 CFR 60.4 (Pub.U
89-665, 80 Stat. 915);

(B) Any land area within a registered histonc

district including any buildings on the land area

that can reasonably be considered as contributing

to the significance of the district; and

(C) .Any land area (including related historic

resources) adjacent to a properly listed individu-

ally in the National Register of Histonc Places

(but not within a registered histonc district) in a

case where the physical or environmental features

of the land area contnbute to the histonc or

establish the significant public benefit associated cultural inteenrv of the property.

with an open space easement on land fronting the ,..., ^ _.r,„j i.- . . . tt, .

^^ Q '"" Ceniiied histonc structure. The term
'''^''

"certified histonc structure," for purposes of this

(B) Scenic enjoyment and significant pubhc section, means any building, strunure or land

benefit. With respect to the relationship be- area which is^
rween the requirements of "scenic enjovment" , . , i j .u vi i r.
'

., , ^ ti 1. .- • k J (A Listed in the National Register, or
and significant public benefit, since the degrees '

of scenic enjoyment offered by a variety of open (B) Located m a registered histonc distnct (as

space easements are subjective and not as easily defined in section 48(g)(3)(B)) and is certified by

delineated as are increasinalv specific levels of the Secretary of the Interior (pursuant to 36 CFR
governmental policy, the significant public benefit 67.4j to the Secretary of the Treasury as being of

"f preserving a scenic view must be independently histonc significance to the district.

.A "structure " for purposes of this section means

any structure, whether or not it is depreciable.

established in all cases.

(C) Donations may satisfy more than one test.

In some cases, open space easements may be

both for scenic enjoyment and pursuant to a

clearly delineated governmental policy. Fo

Accordingly easements on pnvate residences may
qualify under this section. In addition, a struc-

ture would be considered to be a certified histonc

ample, the preservation of a particular scenic structure if it were certified either at the time the

e'* identified as part of a scenic landscape

inventory by a ngorous governmental review pro-

cess will meet the tests of both paragraphs

(d)(4)(i)(.A) and (d)(4)ii)(B) of this section.

(5) Historic presenation— (i) In general.

The donation of a qualified real property interest

transfer was made or at the due date (including

extensions) for filing the donor's return for the

taxable year in which the contribution was made,

(iv) .Access. (.A] In order for a conservation

contribution described in section 170(h)(4)(.A)(iv)

and this paragraph (d)(5) to be deductible, some

to preserve an histoncally imponant land area or visual public access to the donated property is

a certified histonc structure will meet the conser- required In the case of an histoncally imponant

vation purposes test of this section. When re- land area, the entire property need not be visible

stnctions to preserve a building or land area to the public for a donation to qualify under this
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section. However, the public benefit from the

donation may be insuffiaent to qualify for a

deduction if only a smaJl portion of the property

is so visible. Where the histonc land area or

certified histonc structure which is the subject of

the donation is not visible from a public way (e.g..

the structure is hidden from view by a wall or

shrubbery, the structure is too far from the public

way, or intenor charactenstjcs and features of the

structure are the subject of the easement), the

terras of the easement must be such that the

genera) public is given the opportunity on a regu-

lar basis to view the characteristics and features

of the property which are preserved by the ease-

ment to the extent consistent with the nature and

condition of the property.

(B) Factors to be considered in determining

the type and amount of public access required

under paragraph (d)(5)(iv)(A) of this section in-

clude the histoncal significance of the donated

property, the nature of the features that are the

subject of the easement, the remoteness or acces-

sibility of the site of the donated property, the

possibility of physical hazards to the public visit-

ing the property (for example, an unoccupied

structure in a dilapidated condition), the extent

to which public access would be an unreasonable

intrusion on any privacy mterests of individuals

living on the property, the degree to which public

access would impair the preservation interests

which are the subject of the donation, and the

availability of opportunities for the pubhc to view donanon does noi

the property by means other than visits to the cause the fannhousc

surrounded by a high slone waU which obscures ihc public i

view of II from the sirecl. Punuanl lo the terms of Ihc

casetncnl. the house may be opened to the public from lOOG
a.m. to 4.-00 p.m on one Sunday in May and one Sundav in

November each ycai for bouse and garden lours These lours

are to be under the supcrvtsion of Ihc donee and open lo

members of the general public upon paymeni of a small fee

In addition, under the tenitt of the easement, the donee
organizanon is given the nghl to photograph the inicnor and
extcnor of the house and distribute such photographs lo

magazines, newsletters, or other publicly available pubhca-

lions The icnns of the casement also pcrmjl persons affijiai

cd with educational organizaoons. professional architccTuraJ

associations, and hisloncal societies lo make an appoinrmeni

through the donee organization to studv the property The
donor is not aware of any facts uidicating ihal the public

access to t)c provided by the donee organization will be

significantly less than that pcnmined by the terms of the

casement The 2 oppominincs for pubhc visits per year,

when combmed with the ability of the general public to view

the architeaural characte.istics and tcatujcs thai are the

subjea of the casemeni through photograptis. the opportunity

for scholarly study of the propcrry. and the fact thai the house

IS used as an occupied residence, will enable the donation to

satisfy the requiremcnl of pubbc access

Example 2. B owns an unoccupied farmhouse buili ui the

l&40's and located on a property that is adpceni lo a CiniI

War bartlcfield During the Cnnl War the farmhouse was

used as quaners for Union troops. The battlefield is vtsiied

year round by the general public. The condmon of Ihe

farmhouse is sucfa that the safety of visitots will not be

jeopardized and opening it to the public will not result in

significanl dclcnoration The farmhouse is nol visible from

the battlefield or any public way It is accessible onlv by wav

of a pns^te road owned by B B donates a conservauon

easement on the farmhouse to a qualified organization The

terms of the eascmeni provide that the donee organization

may open the property (via Bs road! to Ihc general public on

four weekends each year fitjm 8.30 a-m to 4-00 p.m The

the put?tic access rr<^uijcmenl be-

ipicd. and easily accessible

Site to the general pubbc who have

War hisionc land areas (and related res

(C) The amount of access afforded the public be open lo the public on four weekends

the :

ach^

by the donation of an easement shall be deter-

mined with reference to the amount of access

permitted by the terms of the easement which are

established by the donor, rather than the amount

of access actually provided by the donee organi-

zation. However, if the donor is aware of anv

) visit Civil

, but will only

ar However,

1 if thethe donauon would meet the public access re^uir

terms of the easement pcrmiticd the donee organization lo

open the property to the public every other weekend during

the year and the donor is not aware of any facts indicating

that the donee organization wtU provide significantly less

access than thai permined.

(e) Exclusively for conserratioD purposes—('•

facts indicating that the amount of access that the jp general. To meet the requirements of this

donee organization will provide is significantly section, a donation must be exclusively for con-

less than the amount of access permined under servation purposes. See paragraphs ic)(l) and

the terms of the easement, then the amount of (g)(1) through (g)(6)(ii) of this section. A de-

actxss afforded the public shall be determined duclion will not be denied under this section

with reference to this lesser amount. when madental benefit mures to the donor mere-

(v) Examples. The provisions of paraeraph ly as a result of conservation reslnctions limiting

(d)(5)(iv) of this section may be illustrated by the the uses to which the donor's property may be

following examples: P"'-

Eumpie 1. A and his family live in a house in a certified (2) Inconsisteot use. Except aS provided in

histonc distna in Uie Sure of X The entire house, including paragraph (e)(4) of this Section, a deduction *"'

Its mlenor, has architectural feanires represenong dassic Vk-
^^^ ^ allowed if the contribution would acconl-

tonan period architecture. A donates an exterior and interior r .i , j ...«..,Mr»n nuT-
easement on the propertv to a qualified organization but P^sh One of the enumerated Consenation pu^_

continues to live in the house with his family As house b pOSeS but would permit destruction Ot Other MS
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he owner of Farmacrc dona

fuiutc devclopmcni on Fa, , 1 J . . c. . inc any niiutc oevcjopmcni on rarraacrc lO the qualified
vatlOn of farmland pursuant lO a Slate J„^^„^ organ^non for conservat.on parpos« NomaJ

for flood prevention and control would agncultural uses wiU be allowed on Faraiacrt Accofdingjy.

Sjqualifv under paragraph (d)(4) of this section the donaoon qualifies for a dcduaion under ihis section.

Example 3. H owns Grcenacrc. a 900-acTC parcel of

woodland, rolling pasuire. and orchards on the crest of a

mounuin All of Grccnacrc is clearly visible from a ncartiy

national park Bec3usc of the stnci enforcement o( an

applicable zoning plan, the highest and best use of Grccnacrc

IS as a subdrvTSion of 40-acre tracts H wishes lo donate a

quaJifving conservation

:rvc the nghi to subdi-

*nth no more than one

der the terms of the coniribulion a signifi

^naturally occurring ecosystem could be in-

L^or destroyed by the use of pestiades m the

p;<ition of the farm. However, this require-

is not intended to prohibit uses of the

erty, such as selective timber harvestmg or

ve farming if, under the circumsunces. organisation, bui H would like lo re

°
. -e- . vide Grccnacrc inio 90-acrc parcels

uses do not impair significant COnsen^atlon
^g,,.f^j^ ^orac allowable on each parcel. Random build-

ing on the propcrtv. even as Imlc as one home for cact 90

acres, would destroy the scenic charaacr of the view. Ac-

cordmgjy. no deduction would be allocable under this sccnon-

Lumpie 4. Assume the simc facts as in example (3).

cxcepl that not ail of Grccnacrc is visible from the park and

the deed of casemenl allows for limited cluster devclopmcni

of no more tiian five nu>e-acrc dusters (with four houses on

each cluster) located in areas gcncrallv not visible from the

lational park and subject to site and building plan approval by

Jie donee organization in order to preserve the scenic vie*

pnal Register of HiStonc Places will not be fj^^ the part- The donor and the donee have already

wed if site excavation consistent with sound idcnofied sites where bmued duster dcvclopmeni would not

iiacolOEical practices may impair a scenic view be v^ibic frwn the part or would not impair the view

^"L- u .u \ A . ^ L^.^ A Ar^r^r^r m^iy Qwncrs of homcs ID Uic dusicrs Will Doi faavc anv Rgfats With^h the land is a part. A donor may
^^ ^^^ surrounding Grccnacrc property tha. are oo.

nue a prC-CXlSting use of the property that ^^ available to the general public Acrortlmgly. the dona-

r^Ot conflict with the conservation purposes oon qualifies for a deduaion under this section.

Example S. In order lo protect Suic S's declining open

space thai is suited for agncultural use from increasing devel-

opment pressure thai has led lo a marked decline in such

open space, the Legislature of State S passed a statute

authorizing the purchase of "agrtcultural land development

nahis" on open acreage Agnciilrural land dcveloptnent

nghts allow the Stale lo place agncultuiaJ prescrvatjoc resmc-

Dons on land designated as worthy of protection in order to

preserve open space and farm resources A^cultural preser-

vation restrictions prohibit or limit construction or placement

of buildings except those used for agnculmral purposes or

dwellings used for family bvmg by the farmer and his family

and emplovecs. removal of mineral substances id any manner

thai advcrwly aficcu the lands agncultural potential, or

other uses detnracntal to retention of the land for agncultural

use. Money has been appropnated for this program and

some landowners have in fact sold their 'agncultural land

development nghts" to Slate S K owns and operates a small

dairy farm in Slate S located in an area designated by the

Legislature as worthy of protection K desires to preserve his

farm for agncultural purposes in perpenuty. Rather than

sclUng the development nghts to Stale S. K grants to a

qualified organization an agncultural preservation rcstrictiOD

on his property in the form of a conservation easement K

reserves to himself, his heirs and assigns ihe nghi to manage

the farm consistent with sound agncultural and management

practices The prcservatwo of K's land ts pursuant lo a

dearly delineated govenirocnial policy of preserving open

space available for agncultural use, and wiU yield a sigruDcant

public bencfil by preserving open space againsi increasing

development pressures

(g) Enforceable in perperuity—(1) In general.

In the case of any donation under this seaion,

any interest m the property retained by the donor

IncoDsistent use permitted. A use that is

vc of conservation interests will be per-

only if such use is necessary for the pro-

1 of the conservation mterests that are the

; of the contribution. For example, a de-

on for the donation of an easement to pre-

an archaeolog,cal s,te tha, is listed on the S^rZcroVan"^"^

Examples. The provisions of this section

rig to conservation purposes may be illustrat-

' the foUowing examples.

npk 1. State S contains many large traa forests that

|.<ck3irablc rccrcatjon and sccnK areas for the general

^Tbe forests" scenic values attraa millions of people to

However, due to the increasing intensity of land

nl m State S. the continued existence of forcsdand

greater than 45 acres is ihrcaicned J grants a

easement on a lOO-acre parcel of forcstland that is

r of the Slate's sccruc areas to a qualifying organiia-

, The easement imposes restnctions on Uic use of the

I fcM- the purpose of maintaining its scenic values The

mdude a requirement that ibe parcel be main-

Lforcvcr as open space devoted exdusrvciy lo conscrva-

and wildlife prolecoon. and that there be no

,
industnal, residential or other development use

1 parcel. The la* of State S recognizes a limited public

private land, pamcularty for recrcauonal pur-

[Tunless such land is posted of the landowner objects

Dl specifically restricts the landowner from posting

or from objectmg. ihereby mamiaining public

r parcel according to the custom of the State Js

i the opportuiuty for Ibc public to en/oy the use

f
and apprcaate its scenic values. Accordingly,

qualifies for a deduction under this section

pfc 2. A qualified conservanon organization owns

in fee as a nature preserve, Greenacre contains a

f
example of a lall grass praine ecosysietn. Farma-

l
farm, adjoms Gtrenacre and is » compatible

c preserve, Convcrsioo of Farmacrc to a

such as a bousmg development, would

1 provides t

: property i

} operating t

' affect the continu

: because c^ human ira^genci^'i^*S^ib'ede"clof^ (and the donor's successors in mterest) must be
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subject to legally enforceable restnctions (for ex- bution is permitted at any time See also

ample, by recordation in the land records of the § M70A-14(e)(2)- However, a deduction under

junsdiction in which the property is located) that this section will not be denied in the case of

will prevent uses of the retained interest inconsis- certain methods of mining that may have limited.

tent with the conservation purposes of the dona- localized impact on the real property but thai arc

tion. In the case of a contribution of a remain- not irremediably destructive of significant conscr-

der mterest, the contribution will not qualify if vation interests For example, a deduction will

the tenants, whether they are tenants for life or a not be denied in a case where production facili-

term of years, can use the property in a manner ties are concealed or compatible with existing

that diminishes the conservation values which are topography and landscape and when surface al-

intended to be protected by the contribution, teration is lo be restored to its original state

(2) Protection of a conservation puiTXise in (ii) ExcepIioD for qualifled conservation con-

case of donation of property subject to a mort- tributions afler July 1984. (A) A contribution

gage. In the case of conservation contributions made after July 18, 1984. of a qualified real

made after February 13, 1986, no deduction will property interest described in section

be permitted under this section for an interest in 170(h)(2)(A) shall not be disqualified under the

property which is subject to a mortgage unless the fj^si sentence of paragraph (g)(4)(i) of this sec-

mortgagee subordinates its nghts in the property (j^n jf the following requirements are satisfied,

to the nght of the qualified organization to en-
^^^ ^^ ownership of the surface estate and

force the consen,ation purposes of the gift m
^^^^.^ mterest were separated before June 13,

perpetuity. For consen/ation coninbulions made
^^^^ ^^^ ^^^^^ ^ separated up to and mclud-

pnor to February- 14, 1986, the requiremem o
(he tmie of the contribution.

section 170 (h)(5)(A) is satisfied in the case of

mortgaged property (with respect to which the

mortgagee has not subordinated its rights) only if

the donor can demonstrate that the conservation

purpose IS protected in perpetuity without subor-

dination of the mortgagee's nghts.

(3) Remote future event A deduction shall

not be disallowed under section 170(f)(3)(B)(iii)

(2) The present owner of the mineral interest

is not a person whose relationship to the owner

of the surface estate is described at the time of

the contribution in section 267(b) or section

707(b), and

(3) The probability of extraction or removal of

mmerals bv any surface mining method is so

and this section merely because the interest which remote as to be neghgible.

passes to, or is vested in, the donee organization Whether the probability of extraction or re-

may be defeated by the performance of some act moval of minerals by surface mining is so remote

or the happening of some event, if on the date of as to be negligible is a question of fact and is to

the gift it appears that the possibility that such be made on a case by case basis. Relevant

act or event will occur is so remote as lo be factors to be considered in determining if the

negligible. See paragraph (e) of § 1.170A-1. probability of extraction or removal of minerals

For example, a state's statutory requirement that
(,v surface tmmng is so remote as to be negligible

use restrictions must be rerecorded every u^clude: Geological, geophysical or economic

30-years to remain enforceable shall not, by it- jata showing the absence of mineral reserves on

self render an easement nonperpetual the property, or the lack of commercial feasibility

(4) Retention of qualified mineral interest-(i) at the timeof the contribution of surface mining

In general. Except as otherwise provided in the mmeral interest.

paragraph (g)(4)(ii) of this section, the require- ^j y [he ownership of the surface estate an(

ments of this section are not met and no deduc- njineral mterest first became separated after Jum

tioD shall be allowed in the case of a contribution
j2, 1976, no deduction is permitted for a contn-

of any interest when there is a retention by any button under this section unless surface mining

person of a qualified mineral mterest (as defined ^^ ,he property is completely prohibited.

and

... paragraph (b)(l)(i) of this section) if at any

time there may be extractions or removal of

minerals by any surface mining method. More-

over, m the case of a qualified mmeral interest

gift, the requirement that the conservation pur-

poses be protected m perpemity is not satisfied if

any method of mining that is inconsistent with

the particular conservation purposes of a contri-

(ui) Examples. The provisions of paragraph

(g)(4)(i) and (ii) of this section may be illustrated

by the following examples:

Eumpk 1 K owns S.OCX) acres of bonomlMid hM*»oo<J

propcrry ijong a major wj.crshed swcm in ihe soulhcm pa"

of the Uniled Slalej Agencies w,th,n the Depanmen. ol l"

Inlenor have delermined Ihat southern bonomlsnd haro

woods art a rapidlv dimimshing rcsounx and a cnlical ecos«-
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; ihc south because of the

I'and conven the land to agnculrural use These agenaci

dcicrmmed {and have mdicaicd ie corrcspoo-

nth K) that bonomland huttwoods provide a supcrt

spcoci and piiy an imporuni role id

ollinf floods and purifying nveri. K oooates lo a quaii-

LoiianizaiiOD his entire iDicrcsi us this propem other than

i^$)tcrc5l in the gas and oil dcposm thai havt been identi-

V under K's property K covenants and can

^iteough drilling for gas and oil on the prope;

lcmporaj\ localized impan oc the rcaJ propcrT), the

ig \^ll noi interfere with the overall conservation puj-

: of the gifu which is to proiea the unique bonomland

Accordingly, the donation qualifies for

fdeduction under thts sccuon

Dpie

§ 1.170A-14

(C) An aerial photograph of the propem' ai aji

appropriate scale taken as close as possible to the

date the donation is made; and

(D) On-site photographs taken at appropriate

locations on the propert>. If the terms of the

donation contain restrictions with regard to a

particular natural resource to be protected, such

as w3ter qualir> or air quality, the condiuon of

the resource at or near the tune of the gift must

be established. The documentation, including

ihe maps and photographs, must be accompanied

by a statement signed by the donor and a repre-

sentative of th- donee clearly referenang the

documentation and in substance saying "This nat-

ural resources inventory is an accurate represen-

tation of [the protected property] at the nme of

the transfer ".

(ii) Donee's right to inspectioo and legal reme-

dies. In the case of any donation referred to in

paragraph (g)(5)(i) of this section, the donor

must agree to noufy the donee, in writing, before

exercising any reserved nght. e.g. the nghi to

exTr3cl certain minerals which may have an ad-

verse impact on the conserv'ation interests associ-

ated with the qualified real property interest.

The terms of the donation must provide a rigb' of

the donee to enter the property at reasonable
.ruary 13, 1986, of any qualified real property ^^^ ^^^ ^^^^ purpose of mspection the propertv
rest when the donor reserves nghts the exer-

^^ determine ii there is compbance wth the

of which may impair the conservation mter- ^^^^ ^^ ^^^ donation. Additionallv, the terras of

assoaaied with the property, for a deduction ^^ donation must provide a nght of Ihe donee to

: allowable under this section the donor must ^^^^^ ^^^ conservation restnctions bv appropn-
:e available to the donee, pnor to the ume the

^^^ ,^g^| proceedings, mcluding but not limited

.donation is made, documentation sufficient to ^^ ,j^^ ^^^^ ^^ require the restoration of the

lish the condition of the property at the ume
^tv' to its condition at the nme of the dona-

£ the gift. Such documentation is designed to
!^^^^

"otect the conservation interests associated with
'

i tt , i^

ihe property, which although protected in perpe- («) Extinguishment f) In 8"«"L U a sul>

y by the'e^menu could be adver^ly affeaed «q""' ""expected change in the conditions sur-

the exercise of the reserved nghts. Such ^undrng the property that is the subject o^ a

mentation may mclude:
^onation under this paragraph can -"^^ ^P^"
ble or unpractical the contmued use ol the prop-

'A) The appropnate survey maps from the crt^ for consenation purposes, the conservation

States Geological Survey, showing the purpose can nonetheless be treated as protected

iperty line and other contiguous or nearby ,n peqjetuity if the restnctions are extinguished

areas; by judiaaJ proceeding and all of the donee's

, , . . „,, ,i,«,i/„,„ proceeds (determined under paragraph (g)(6)(ii)

) A map of the area drawn to scale showmg P^
^^^^

^'^ ^^^ ^ subsequent sale or ex-

Assume tbc ujnc faos as ic example (1).

I'???, K sclb Ihc mioeral interest to A. in

lied pereon. in an ara's-tcngtl) tnnsaclion. sub)cci lo a

I prohibibon on the rcmova] ol any mincrais b\ any

: mining method and a reconicd prohibiuoo against any

technique that will hanu the bonomiand bajttwood

m After the sale to A_ K donates a qiialificd real

interest to a qualified organization to protect Ihc

nd hardwood ecosystem Since al the tune of the

(urface mmin^ and any mining technique that wiU

tbe bottomland hanjwood ecosystem are cumpleicly

hibitcd. the donation qualifies (or a deduction under this

JfiJ Protectioo of conservation purpose where

syer rtserfes certain rights, (i) Documenta-

In the case of a donation made after

Jnited

tilected i

r^existing man-made improvements or incur

IB {such as roads, buildings, fences, or gravel

s), vegetation and identification of flora and

(including, for example, rare speaes loca-

ammal breeding and roostmg areas, and

ation routes), land use history (including

change of the property are used by the donee

organization m a manner consistent »ith the

conservation purposes of the original contribu-

tion

,^„.„ .^.^ ~~ =. '") Proceeds. Ln case of a donation made

'uses"an'd"re<xm past disturbances), and after Februarv' 13, 1986, for a deduction to \x

natural features (such as large trees and allowed under this section, at the time of the gift

ic areas) ^^ donor must agree that the donation of the
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perpetual conservation restnction gives rise to a donated easement is based on the sales pnces of
property nght, immediately vested in the donee sucb comparable easements. If no substantial
organization, with a fan market value that is at record of market-place sales is available to use as
least e<)ual to the propomonate value thai the a meaningful or valid companson, as a general
perpetual conservation restnction at the time of rule (but not neccssanN m all cases) the fair

the gift, bears to the value of the property as a

whole at that tune. See § 1.170A-14(h)(3)(iii)

relating to the allocation of basis. For purposes

of this paragraph (g)(6)(ii), that proportionate

value of the donee's property nghts shall remain
constant. Accordingly, when a change m condi-

tions give nse to the extmguishment of a perpet-

ual conservation restnction under paragraph

{g)(6)(i) of this section, the donee organization,

on a subsequent sale, exchange, or mvoluniary

conversion of the subject property, must be enti-

tled to a portion of the proceeds ai least equal to

that proportionate value of the perpetual conser-

vation restriction, unless state law provides that

the donor is entitled to the full proceeds from the

conversion without regard to the terms of the

prior perpetual conservation restnction.

(h) VaJuatioD—(1) Entire interest of donor
other than qualified mineral interesL The value

of the contribution under section 170 in the case

of a contn'bution of a taxpayer's entire interest in

property other than a qualified mineral mterest is

the fair market value of the surface nghts in the

property contributed. The value of the contribu-

tion shall be computed without regard to the

mineral rights. See paragraph {h)(4), example

(1), of this section.

(2) Remainder interest in real property. In

the case of a contribution of any remainder inter-

est in real property, section 170(f)(4) provides

thai in determining the value of such inierest for

purposes of section 170, deprecialion and deple-

tion of such property shall be taken into account.

See § 1.170A-12. In the case of the contribution

of a remainder inierest for conservation purposes,

the cunent fair market value of the property

(against which the limitations of § 1.17A-12 are

applied) must take into account any pre-existing

or contemporaneously recorded rights limiting,

for conservation purposes, the use to which the

subject property may be put.

(3) Perpetual conservation restriction—(i) In

general. The value of the contribution under

section 170 in the case of a chantable contribu-

tion of a perpetual conservation restnction is the

fair market value of the perpetual conservation

restnction at the tune of the contribution. See

§ 1.170A-7(c). If there IS a substantial record of

market value of a perpetual conservation restnc-

tion IS equal to the difference between the fair

market value of the property ii encumbers before

the granting of the restnction and the fair roarkei

value of the encumbered property after the grani-

mg of the restriction. The amount of the deduc-
tion m the case of a charitable contribution of a

perpetual conservation restriction covenng a por-

tion of the contiguous property owned bv a donor
and the donor's family (as defined m section

267(c)(4)) is the difference between the fair mar-

ket value of the entire contiguous parcel of prop-

erty before and after the granting of the restnc-

tion. If the granting of a perpetual conseri'aiion

restnction after January 14, 1986, has the effect

of increasmg the value of any other property

owned by the donor or a related person, the

amount of the deduction for the conservation

contribution shall be reduced by the amouni of

the increase in the value of the other property,

whether or not such property is contiguous. It

as a result of the donation of a perpetual conser-

vation restnction, the donor or a related person

receives, or can reasonably expect to receive,

financial or economic benefits that are greater

than those that will inure to the general public

from the transfer, no deduction is allowable un-

der this section. However, if the donor or a

related person receives, or can reasonably expect

to receive, a Qnandal or economic benefit thai is

substantial, bul it is clearly shown that the benefit

IS less than the amount of the transfer, then a

deduction under this section is allowable for the

excess of the amount transferred over the amount

of the fmancial or economic benefit received or

reasonably expected to be received by the donor

or the related person. For purposes of ihis

paragraph (h)(3)((i). related person shall have

the same meaning as in either section 267(b) or

seaion 707fb). (See example (10) of paragraph

(h)(4) of this section.)

(ii) Fair market Talue of property before and

after restriction. If before and after valuanon is

used, the fair market value of the property before

contn'bution of the conservation restncoon must

take into account not only the current use of the

property but also an objective assessment of how

immediate or remote the likelihood is thai th«

sales of easements comparable to the donated property, absent the restriction, would in fact be

easement (such as purchases pursuant to a gov- developed, as well as any effect from zoning,

emmental program), the fair market value of the conservation, or histonc preservation laws that

2.^^()
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ikeady restrict the property's potential highest tions of § 1.170A—4. with respea to reduction in

•and best use. Further, there may be instances amount of charitable contributions of certam ap-

^^^ere the grant of a conservation restriction may preciated property, and § 1.170A-8. with respect

^iave no material effect on the value of the to limitations on chantable deductions bv indi\nd-

property or may in fact serve to enhance, rather uals. must also be taken into account,

-Ihan reduce, the value of property In such Example l, A owns Goldacic, a propcm adjaccol 10 a

'mstances no deduction would be allowable. In suic parL A »ams lo donate Goidacrc to the state lo be

"the case of a conservation restnction that allows "^'^ ^ P^ °' "'= P^'*^ *"" -^ """^ '" reserve a qualified

"for any development, however limited, on the 'f""^'
"'""'

li '^' P™P="^ '° '^^;°'' currently and lo
^ '

. ^ . , r . , r devise ai dcatli The fau markcl ^-alue of the surface nttbls in
sproperty lo be protected, the fair market value of Coldacre ,s S200,0iJ0 ar,d the fa„ mai-kel value of the mTnetal

Jflie property after contribution of the restnction nghts m SIOOOOO in order to ensure thai the quaUrv of the

'ISost take into account the effect of the develop- parii »-iU noi be degraded, reslnoions musl be imposed on

^euL In the case of a conservation easement *'' "^' '" enraa Uie mmerais that reduce the fair market

-•jDch as an easement on a cenilied historic struc-

^ ^ic, the fair market value of the property after

^jntribution of the restriction must take Into

account the amount of access permitted by the

^^jferms of the easement. Additionally, if before

after valuation is used, an appraisal of the

' after contribution of the restriction must

ke into account the effect of restrictions that

result in a reduction of the potential fair

ket value represented by highest and best use

Twill, nevertheless, permit uses of the property

*i[tot will increase its fair market value above that

presented by the property's current use The
ue of a f>erpetual conservation restnction shall

'WM be reduced by reason of the existence of

^Restrictions on transfer designed solely to ensure

:»-^iat the conservation restriction will be dedicated

'^"^no conservation purposes. See § 1,170A-14

^^;(iii) Allocation of basis. In the case of the

"?5dbnation of a quahfied real property interest for

.^jvponservation purposes, the basis of the property

ned by the donor must be adjusted by the

nation of that part of the total basis of the

erty that is properly allocable to the qualified

'^real property interest granted. The amount of

the basis that is allocable to the qualified real

operty interest shall bear the same ratio to the

otal basis of the property as the fair market

ue of the qualified real property interest bears

3'the fair market value of the property before

^e granting of the qualified real property inter-

When a taxpayer donates to a qualifying

Onsenation organization an easement on a

ucture with respect to which deductions are

ten for depreciation, the reduction required by

i. paragraph (h)(3)(ii) in the basis of the prop-

retained by the taxpayer must be allocated deduction under section 170(0,

ptween the structure and the underlying land, Eumpie 4, Assume the s

14) Examples. The provisions of this section '

' be illustrated by the following examples. In

nples illustrating the value or deductibility of

nations, the applicable rrstnctions and limJta-

: of the I

value of the

nghts)

Example 2. In 1984 B, who is 62. donates a remainder
interesl in Grcenacre to a qualifying organization for conser-

vation purposes Grcenacre is a traa of 2(X) acres of undevel-

oped woodland thai is valued ai 5310,000 al its highest and

best use. Under 5 1.170A-I2(tJ, the value of a remainder
inleresl in real property following one Ufe is determined

under § 252512-5 of this chapter (Gift Tax Regulations)

(See § 25 2512-5A of this chapter with respect lo the valua-

non of annuities, mtenests for life or term of years, and
remainder or reversionary mleresls transferred before Decem-
ber !, 1983 ) Accordingly, the value of the remainder inter-

est, and thus the amount eligible for an mcome tax deduaton
under sections !70<f). is J55.9% (J200.000 x ,27998)

Example 3, Assume the same facts as m example (2),

except that Grcenacre is B's 200-acTe estate with a home budt

during the colonial penod- Some of the acreage around the

home is cleared; the balance of Grecnacrc, cxccpl for access

rtwds. is wooded and undeveloped. See section

170(r)(3)(B)(i| However, B would like Grcenacre lo be

mamlamcd in its current slate after his death, so he donates a

rcmamder interest in Grcenacre to a qualifying orgaruzation

for conservation purposes pursuant lo section 170

(f^(3)(B)liii| and (hM2l(Bi At ihe time of the gift ihe land

has a value of $200,0iXi and the house has a value of S100,000

The value of the remainder inlcrcst, and thus the amount
eiieiblc for an income tax deduction under section 170(0, is

computed pursuant to } 1.I70A-11 See § 1 170A-12fbK3)-

Example 4, Assume the same facts as m example f2).

except that at age 62 instead of donatmg a remainder mierest

B donates an casement in Grcenacre to a qualifying organiza-

uon for conservauon purposes TTie fair market \-aJue of

Grcenacre after the donation is reduced to $110,000 Ac-

cordingly, the value of the casement, and thus the amount

cLgible for a deduaiOD under section 170(0. is $90.0CX)

(5200,000 less $110,000),

Example 5, Assume the same facts as in example (-1). and

assume that three years later at age 65, B deades to donate a

remainder interest lO Grcenacre to a qualifying organizaDon

for conservation purposes. Increasing real estate values in

the area have raised the fair market value of Grcenacre

fsubjca to Ihe easement) tc 5130.000 Accordingfy, the value

of the rcmamder interest, and thus the amount eligible for a

$41,639 (5:30.000 «,32030)

e facts as in example (2).

except thai at Ihe tjmc of the donaDon of a rcmamckr inleresl

in (grcenacre, B also donates an easement to a different

qualifying organization for conservation purposes. Based on

all the facts and arcumstanccs, the value of the easement is

determined to be 5100J)00, Therefore, the value of Ihe
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property after the easement is JIOO.OOO and the value of the

remainder interest, and thus the amount eligible for deduction

under section I7Uf). is S27.99R (SIOO.OOO x .27998).

Eumple 7. C owns Creenacre, a XO-kcrz estate contain-

ing a house built dunng the coioruaJ pcrxxL At its highest

and best U6C. (or home development, the fan market value of

Creenacre is S300.000 C donates an easement (to maintain

the house and Green acre m their current state) to a qualify-

ing organization for cortservation purposes. The fatr market

: of Grecnacre after the donatit

Accordingly, the value of the casemen
eligible for a deducuon under seaion

(J300.000 less $125,000).

Example &. Assume the same facts as

assume that three years later, C decides

:duced to $125,000

and the amount
170(f) is $175000

n example (7) and

1 donate a remam-
qualifying organization for

purposes. Increasing real estate values in the

area have raised the fair market value of Greenacre to

$180,000. Assume that because of the perpetual casement

prohibiting any development of the land, the value of the

house IS $i:0,0(X) and the value of the land is $60,000 The
value of the remainder interest, and thus the amount eligible

for an income lai deduction under seaion 170(0, is computed

pursuant to § 1.170A-11 See § 1.170A-12(b)(3).

Bxjimple 9. D owns property with a basts of $20,0(XI and a

fair market value of $80,000. O donates to a qualifying

organization an easement for conservation purposes that is

dctennined under this section to have a fair market value of

$*O,0OO The amount of basis allocable to the easement is

$15,000 ($6O,O0O/M0,0OO=$15,0OO/S20,0O0). Accordingly, the

basis of the property is reduced to $5,000 ($20,000 minus

$15,000).

Eumple 10, E owns 10 one-acre lots that are currently

woods and parkland The fair market value of each of E's

lots IS $15,000 and the basis of each lot is $3,000. E grants to

the county a perpetual easement for conservation purposes to

use and mamtam eight of the acres as a pubbc park and to

restrict any future development on those eight acres- As a

result of the restncnons. the value of the eight acres is

reduced to $1,000 an acre. However, by perpetually rcstnct-

mg development on this portion of the land, E has ensured

that the two remainmg acres will always be bordered by

parkland, thus increasing their fair market value to $22_:;IJO

each. If the eight acres represented all of Es land, the fair

market value of the casement would be $112.0(X1. an amount

equal to the fair market value of the land before the granung

of the easement. (8 -< $15,000=$120,000) minus the fair mar-

ment only covered a porbon of the taxpayer's contiguous land,

the amount of the deduction under section 170 is reduced to

$97,000 ($150,00a-$53,000), that is. the di/Terenct between

the fair market value of the enure traa of land before

($150,000) and after ((8 x $1,000) -i- (2 » $22_^00)) the grant-

mg of the easement.

Example II. Assume the same facts as in example (10)

Since the easement covers a ponion of E's land, only the basis

of that ponion is adjusted. Therefore, the amount of basis

aUocable to the easement is $22,400 ((8 « $3,000) x ($1 12,000/

$120,000)). Accordmgly. the basis of the eight acres encum-

bered bv the easement is reduced to $1,600 ($24,000-$::, 100),

or $200 for each aae The basis of the two remaining acres

is not affeacd by the donauon.

Example 12. F owns and uses as professional offices a iwo-

slory building that lies withm a registered historic distnct Fs
building is an outstanding example of penod architecture with

a fair market value of $125,000 Resln-.ed to its current use.

which IS the highest and best use of the prt

making changes to the facade, the building and l<

a fair market value of $100,000. of which $80.0
allocable to the buildmg and S20.0O0 »ould be i

the loL Fs basis in the propeiTv is $50,000. of >

IS allocable to the building and $10,000 is allocable'!

Fs neighborhood is a tnix of residential and c

and It IS possible that F lor another owner) cxHdd t

building for more extensive commercial

highest and best use. However, this would t

the facade F would like to donate to a quaiifyin|;
]

tion organization an easement restricting at

facade and promismg to maintain the facade

donabon would qualify for a deduction under

The fair market value of the easement is $25,

market value of the property before the easement,

minus the fair market value of the property a

ment, $100,01101 f>ursuant to } 1 170A-l-Kh)(3Ha).
SIS allocable to the easement is $10,000 and the

underlying property Ibuildmg and lot) is fcduced

(i) Substantiation i^uirement If

makes a qualifleti conservation txntri

claims a deduction, the taxpayer mu;

written records of the fair marl^ct vai

underlying property before and after th^^i

tion and the conservation purpose furti

the donation and such informalion shall

in the taxpayer's income lax return if rei

the return or its instructions

§ 1.170A-13(c) (relating to substantial

quu'ements for deductions in excess of ]

charitable contributions made after IS

section 6659 (relatmg to additions tot.

case of valuation overstatements). i^

(j) Effective date. Except as other*

cd m § 1.170A-14(g)(4)(ii). this secti

onlv to contributions made on or after

18.'l980.

(TD. 8069. 51 FR 1499. Jan. 14. 1986; 5

Feb. 13. 1986. 51 FR 6219. Feb. 21. 1986; T.D..

53 FR 16085. May 5. 1988; T.D. 8540, 59 PR
June 10. 1994]

Text of section fffecnvt March Z 199&

(a) Overview—(1) In general. This

and §§ 1.171-2 through 1.171-5 provide rul<

the determmation and amortization of bond

mium by a holder. In general, a holder_

tizes bond premium by offsetting the Lnti

allocable to an accrual period with the pre;

allocable to that penod. Bond premium is

cable to an accrual penod based on a

yield. The use of a constant yield to ami

bond premium is intended to generally coi

the tieatmeni of bond premium to the

of original issue discount under

through 1275. Unless otherwise provirft

terms used in this section and §§ 1.171-2

11,1
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