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Preface 

It is t he aim of this treatise to examine the rules of h omi

cide as recorded in the iv'' i shna , t he Tosefta, t:-1.e halakic Midrash im , and 

the Baraitot cited in both Talmuds;to compare them with t heir h ornan 

and English counterparts , and to reduce them to system . 

Though V:.e se rules reflect t hree different periods in the 

history of Jewish justice , t hey must not be regarded as rr ere historical 

recording s of various practices at varied ti rnes . Tt e fact that most of 

them were codified in t he ~ishna ,indicates that they were meant to be 

the Law by wt1ich the future .o-enerations should live and conduct treir 
,,✓. 

e ffa i j/'s . 

ment out of 

Yet, t·-1s law was not tee natural and co"ltinuous develop1 

the past . It was ratter a compilation of P~ariseeic orac -

tices of t~e oecond Commonw8alth ,of institutions of 

past , and of le7al eler:rents conceived by tlie Tannairr. 

a remote biblical/ 

of the first cen-

tury after t:e destructi on of the Ternple,forn i ng in tl.is way a corn-

:pre'· ensi ve law of romicide . 

Ihere is no doubt trat tre-<t:Cindeed 1---.umane • ...jt;t was it 

in ~ermony with the intern&l conviction of the people to w~om it was 

2ddressed?l.'ere 'i • .A1{iba And ri . TBrD' on expressinr-: tr.e sentiment of ti--,e 

people, wr.en they said: 11 Rd we been in tre ':ianriedrin, none would ever 

>,ave suffered a a e1 tr - renal tv . "?The law in its final form was never 

al ive, tren who can tell as to its v~li~ity? 

In re~ard to ttorran law,t~is writinv will be confineC to 

tr:.e followinp; three periods : tre period of tLe early a"lc:. :::iddle Reput>

lic in w~ich crirni"lal law w&s inquisitorial i~ character,narely,w·en 

the mar-istrate was 3.ccuser, investio-ator , and judD"e in one 9.nd t1·1e s;1rre 

person;tre era of the lrst century of the .Ke:rublic in which t·,e law 

becarne accusatory, namely, 1;l'•e" cri'Iles were trie ~ before jl.d.o:e ebd ~l r,r; 

,:,nd the er? of tr---e first centurie s of tbe ~mrire, wr.en t' 18 a ccusa tori:11 

" ) 



met" od WPS under tne influence of tre e:nrerors n-rr:if1uall: ~ivirii; W"Y 

to t· e return of +· e ori12·in2l 'TJPri-istriRl nrocedure . 

As sources for ~owon cri~inal law,t~e J~stinicn 

r, i'7est 2nd norrian 8Ut1"ors were "-'l'l"riloyed . -ut .9 s < ri-uide to t' e sources 

and to t~e i~terpretRtion of t~e verious oninicns en1 see~in~ contra

dictions, T':eodor . ommsen ' s Homiscres ..,trafrecr t was in:i.isj)ens'lble 

for t orn~on law,: relied 7G i nly on .te~' en ' s JomTen-

taries o~ the ~Pws of ~n-land,~enny ' c Cutlines of Jri,inal r.~w,~nd 

'lne plan A.nd retho" by wh i cl' I r 9Ve sourr''1t to Pc 

corr.plis' the T'Urnose of my tre"ltise r'1"1,r be conclucled fron tr e 'I abl e 

of Content s and the Introduct i on . 

Vi 

J 
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The Tannaitic Law of Homicide in Comparison with Roman and 

English Law 

Chapter I 

In trod"Uc"ti on 

Th e Nature and Scope of ~omicide 

1 . T-f omicide und er Common Law Defined 

The law of h omicide obviously deals with h omicide . The noun" r10-

micide11 is t he Englisri derivation from t he Latin term h omicidium s i gni

fying the killing of a rran But the killing of a man is not necessarily 

a crime . Neither in tannaitic,nor in Roman,nor in En lish law is t here 

a crime for a sold ier to kill an enemy on t he battle field ,or for an 9 

executioner to execute a condemned criminal . qomicide is,therefore,a ~e -

neral term embracing lawful as well as unlawful acts . 

~ow,wh ile t he term explicitly d enotes t hat t he victim mu st be 

a human being ,it says noth i ng about t he nature of t ne killer . Hence,in 

order to d etermine t he scope of t he law of h omicide , English j ~rists 

nave sought to furnish 11.omicide with a regal definition ; but not being 

able to agree on one,they came up with two .Defini tion one d etermines 

ri omicide as"tne killing of a human being by a human being . "Two formu

lates it as " t he killinr: of a hurran b~in13 by another r umaff being . 11 (l) 

One definition apparently includes suicide i n t he law of h omic i de, wl1. il 

the other excludes it . 

The first determination is base,rL upon .t£;ng l1. sh common law . 

Th ough in recent years English court decisions nave abolished all peHa 

nalties for suicide , such as t he confiscation of the suicide ' s goods,as 

well as his burial in t he h ighway with a stake t rirough t he body , common 

law still regards t he i ntentional s u icide of a sane person as an act 

of homicide;and t h ough it d oes not punish r is body and his heirs as 

such a punishment would be revolting to t he people,it considers one 

1 
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who persuades another to kill h imself as an accessory to t he crime of 

murder ,and punishes h IDm accordingly . ( 2 ) 

The second definition is a definition by statute reflectin, 

t he tendency of some American s tates toward self-destruction.These 

states enacted statutes provid ing t hat a suicide and t hose who furnish 

him t he means to take h is own life as well as t hose wh o instigate h im 

to do it are free from any criminality . <3 ) 

Now,neither of t he two definitions applied to English 

law would describe t he tannaitic law of homicide . The first is not ap

plicable to t he latter because of t he following consideration . One of 

t he rules of tannaitic criminal law is that t here can be no capital 

crime unless designated as such by a biblical statute.Indeed ,there 

must be two statutes for each crime, one in t he form of a warning( i>J~/e) 

a gainst a certain act,and t he other in t he form of a condemnation of 

its perpetrator( f.J1,y ) . Furthermore,wh ile t he latter may be expressed 

by a positive ,or by a negative commandment,the former mu st be stated 

by a negative commandment only . The statu te:"Th ou shalt not suffer a 

sorceres to live,"indicates t he penalty in a negative way . ( 4 ) But t he 

commandment: "And he t hat curseth his father and h is mother shall sure 

ly be put to death, "( S)postulates t h e same in a positive way . 

Thus ,though t he Bible declares t hat" 9:e t hat smiteth a 

man so t hat he die t h , shall surely be put to death, 11 ( 6 ) t he sages cond i 

tion t h is death penalty on t he requirement of a negative commandment, 

for they say:" We have heard t he penalty for it,but not t he warning a 

gainst it. But Scripture says:'Thou shalt not murder . ,u(?) 

Now,at a first glance t he requirement of two statute~ 

for one crime appears as a pecculiar whim of t he sages . Since the Bible 

explicitly states t hat he who kills a man shall be put to death ,it is 
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understood that the Bible is opposed to the killing of a man,then why 

d o the Tannaim demand a special statute forbidding murder?Yet,it is 

not as peculiar as that . The sages recognizing the fact t hat often t he ~ 

are two statutes for one and t he same criminal activity in t he Bible, 

and unwilling to regard t he Bible as a h istorical record,decided t hat 

it contained two sets of criminal law,one addressed to the individuals 

not to perform certain acts,and t he other d irected to the wh ole commu

nity as a responsible body for law and order . As t he community is repre

sented by courts of justice,the latter may be identified with t he for

mer . -Ience, wherever t here is a rule of condemnation( S/--1 )addressed to 

t he judicature,there must be also a warning addressed to t he individu

als , ::) ;)_j'/i ) . If Scripture says to the community:"Whosoever lieth with 
(8) 

a beast shall surely be put to d eath," it a l s o says to t he i ndividual ~ 

"And t ?1 ou shalt not lie with any beast to defile thyself t herewi t t. . " ( 9 ) 

But Scripture command s to punish ome who curses or wounds h is parents, 

yet no respective warnings to ind ividuals are formulated in it . In t hes~ 

and similar cases t he biblical consistency is saved with t he help of 
(10) 

t he t h irteen rules of expounding the Scriptures . 

2 . ~uicide Not Fart Of :"i Omicide under Tannai tic Law 

T= owever,we do not find in tannaitic literature t he caaim 

t hat t he biblical statutes of homicide embrace t he killing of one self 
l. 

as well as that of another . T11ere is R. El¢a zaB who interprets t he b ibli-

cal passage: 11 And surely your blood of your lives will I require, 11 to 

mean self- murd er.(ll) Still t he Tanna d oes not assert t hat suicide is 

included in t he biblical commandrrent:"Do not murder, "being consequent

ly a form of homicide . -• e merely finds a law in t he Bible making self

destruction a felony per se . 

The ~idrash interprets t he passage in t ne same sense, 
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b t conco on t e i .t ors l - kill i ng s a an of 

tort ure an 1 m111 t1on a 1 t ·.e case or 1 

o:f l l bo .<121 

s l on t 

C :fro 

ou t. ns 

R. Zudah goe s even further . i-J: e entertains t he opinion t hat 

a man of sound mind should and would prefer suicide to torture and hu-
(13) . 

miliation !iFor t hese t hing s I weep . " R. Judah sa1d: 11 For the loss of 

the senses and for the loss of Shekina . Gtherwise,how was it possible 

t hat Zedekiah saw that t hey were going to put out his eyes,and he had 

no sense to smash h is head on t he wall until t he depai:lture of his 
~~14) 

soul? 

Similarly,the Epitomist of II t accabees regards t he sui 

cide of Razis as noble and worthy of a man of noble rank . In describ

ing his death , r:.e says:" As h e was completely surrounded,he fell upon 

his sword ,preferring to d ie nobly rather t han to fall into the hands 

of a mob and be outraged in a manner unworthy of his noble rank . "(lS) 

That Josephus too has given some t n ought to t h is view 

is clearly seen from Eleazar ' s address to t he garrison of r.1asada . 11 I 

believe t hat it is God who has granted us t h is favor,that we have in 

our power to die nobly and in freedom-a privilege denied to others 

who have met with unexpected defeat . Ou r fate at break of day is cer

tain capture,but t here is still t he free choice of a noble death with 

t hose we h old most dear ." 
(16) 

Th is is also the accepted view in the Talmud . Accord 

ing to t he Talmud,God brough t famine upon t he land of Israel because 
( 17) 

t he Jews had not eulogized King Saul properly . For t he same reason, 

the Talrr,ud exalts t 'le four nundred boys and girls who rather drowned 

themselves than to be humiliated by t heir captors . (lS) 

qowever,as t here is a d ifference of opinion about 
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most ethical and religious questions based on human speculation,but not 

yet enshrined in a strong venerable tradition,so it is about the com

missi on of suicide . 

When the disciples seeing t he prolonged suffering of R. 

":ananiah ben Teradi on as he was burning on t he stake, asked h im to o

pen his mouth,so t hat t he fire would hasten his death , he replied: 11 It 

is only right that He who has given life should take it away,but let 

not man destroy himself . "(lg ) 

The same thought is expressed by Josephus in t he d e

fence of h is preference to live under t rie Romans to a death by his own 

hands . "It is from '-Iim t hat we have received our being and it is to 
. (20) 

Y: im t hat we should leave t he decision to take it away . " 

.owever,while Josephus ' right view on t h is subject can 

hardly be determined ,since h is pro-suicide speech put into the mouth 
i. l of Eleazar is not less forceful than t he contra speech spoken in his 

own defence ,Jos ippon is in full agreement with the latter . u is version 

of the death of the Masada- garrison deviates from t hat of Josephus . ~l-:l.i 

While according to t he latter,they d ied by t heir own hands ,accoraing 

to the former,Eleazar and h is men died fighting . ( 2l) 

For t he same reason unlike the Epitomist of II acca

bees,he refrains from exalting the suicide of Razis . ~e merely reports 
-~ (22) 
the fact of t he self- murder without further commenting on it . 

~e even accuses Saul of _cowardice in his preference 

for self- destruction to torture in the hands of t he Philistines . In t ~e 

defence of Josephus ' surrender to the Romans,he says in regard to Saul: 

"I,thus,believe that he did it out of cowardice,for he said:'Lest 

these uncircumcised come,thrust me t hrough,and abuse me! 11 ( 23 ) 

Besides t his contraversial suicide,the Tannaim agree 

on one ' s justification to commit suicide in order to escape certain 
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cardinal sins . The Jv1idrash excludes from t he law of suicide a si tua ti on 

like t hat of Bananiah, I ishael,and Azariah where one is forced to wor

ship an image . <24 )Another 11.idrash interprets the mass drowning of the 

four hundred boys and girls mentioned above as an escape from carnal 

sim. <25 ) 

The same motivation is g iven in t he Talmud for t he sui

cide attempts of R. Zadok and R. Cahana.< 26 ) 

A t h ird justifiable suicide is t hat of repentence . It 

is told in t he ~idrash about Yokim t he nepnew of Jose ben Yonezer tnat 

he derided his uncle wh o was taken to be hanged as a martyr for t he 

Law . But t he latter persuaded h im to do penitence for his sins . Be t hen 

killed himself;and before Jose expired on t he gallows, he announced 

t hat his nephew had preceded him into Paradise . <27) 

Similarly . it is related in t he TalEud t hat R. Biya ben 

Ashi attempted suicide to atone for a carnal sin wh ich he erroneously 

t hought to have committed . <2B) 

Now,according to my opinion t here is also a fourth 

suicide sanctioned by some of t he sages . A Jew is justified in killing 

h imself when h is mental anguish is so overwhelming t nat life has be

come unbearable to h im,though he is neither threatened by humiliation1 

nor by physical harm . This will help explaining t he d ifferences in t ne 

versions of t he death of t he mother of t he seven sons wh o died as 

martyrs by the hands of Antiochus . The Epitomist of II Maccabees,and 

Josippon tell t hat she died a natural death . <29 )The auth or of IV Mac-
1,, 

cabees relates t hat as she was about to be seized and put to death ,sne 

flung herself into t he fire,so t hat no one might touch her body . <3o) 

In t he Midrash ,on t he other hand,it is told t hat she went insane,fell 

off the roof,and d ied . ( 3l)In t he Talmud,it is plainly stated t hat she 

went up upon t he roof,threw herself down,and d ied . 1 ( 32 ) In addition to 
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t hat,IV Maccabees alone has t he version t hat t he youngest brother too 

has committed suicide . 
(33) 

But since t here is no apparent reason for t he Epitomist 

of II_ Maccabe:e~s to conceal t he suicide of mother and sorp as he himself 
-e-- ,;;;...;_____J ..__, <.J 

exalts t he self- killing of Ra z is,it is reasonable to agree with M. --Iadal) 

t hat t he suicide of mother and son are t he invention of t he a ut hor of 

IV Maccab~e1s wh o wished to exnibi t t he young man ' s ard or, and t he mothe-
_,- <JO---- ( 34) 

er ' s modesty t ~at no one sh ould touch her body . 

Josippon,on t he other hand,who rejects suicide under all 

circumstances is satisfied with t he orig inaih story of II :fJ accabees 
/; '4 t-- t=i.,.. 

t hat t hey died a natural death . 

Again t he Tannaim were not cognizant of t he books of t he 

Maccabees . :Iad t hey been aware of t hem,they would have placed t hem amoni 

h~farim J izonim,namely,the books outside of t rie Canon which were \ 
----- - --------- (35) 

not permitted to read . ~ence,very likely t he Tannaim knew t he story \._ 

of t he seven brothers from hearsay . fi nd t hey knew it i n a version t :ciat 

s11.e died by her own hands,since otherwise t he mi d ras'lic rr: od ification ~ 

of her death would be unnecessary . Eesi®es t ~at while t ne aut~ors of 

~ ers,the Tannaim know of no torments in t his case • .tut as torture was 

not a factor in our story , t he sages recorded in t he Midrash see no rea 

son for t he mother ' s suicide . Accord i ngly she d i d not commit su i c i d e, but 

went insane, fell from t he roof , and d ied . On t he ot"i-1.er hand, t he tal mud ic 

a ccount of her d ea t h ind icates greater leniency toward suicid e t han t YJ.L 

mi d ras hic . According to t he Talmud,the a g ony of t he soul is sufficient 

e xcu se for self- destruction . An ~nfortunate mother w~o ~as seen ~er s onD 

dy ing by t he hands of a tyrant,is ju stified in not wantin to continue 

living ,and in departing voluntarily from a life f ull of a gony and sorroij, , 
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The same motive will also explain the suicide of the young 

priests related in a Baraita . Like the mother who is unable to go on 

living after the death of her beloved children,so the priests can not 

bear life after the loss of the :_ oly Temple wh ich has meant everyt7. int~ 

to t hem . Thus , it is related : "When the First Temple was destroyed, groups 

of young priests wh o '1.ad the keys to the Temple went up to t:-1.e roof 

and said: ' Lord of the universe,since we were not priviledged to be 

trustworthy keepers of Thy treasure,so we herwith return t he keys . They 

t hen threw t he keys toward heaven , whereupon t hey t hrew tnemselves in-
(36) 

to t he fire . i 'i 

This consideration may also account for the abstruse self

destruction of the laundryman because of h is bein absent at t ~e time 

Rabbi died . ( 37 ) Nevertheless , R. Jaco~ Emden remarks to this as follows: 

It is very much to wonder about this suicide,as i ~ is an act punishabli, 
(38) 

by t he forfeiture of the future world . The same Rabbi also claims 

t hat he has seen in Semahot t he statement t hat he who commits suicide 

forfeits his share in the world to come . <39 ) 

Though t his statement has not been found in any of our 

editions,besides t he fact t hat Semahot is a post- talmudic product, ( 4o) 

it is quite popular among t he Jews of to- day t hat this was t he amoraiC, 

tenet . This view is also shared by Solomon Zeitlin . (4l)Orally, he sug

gested to me t l--te following talmudical passage as an indication of t he 

existence of such belief at least among some of t he 'lannaim:"It hap

pened that four hundred boys and p: irls were captured for a vile purpost~i 

Wh en t hey learned t he purpose of t heir capture,they asked:'If we a row ~ 
(42) . 

ourselves,shall we share in t he life to co!Le?'" Low,tne question 

of t~e children presupposes t he belief t'1at a suicide forfeits his 

share in the future world . 

-owever,while t his le end apparently reflects such a view; 

t here is not found a direct tannaitic,or amoraic statement supporting 
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it . On the contrary,in the Mishna it is explicitly stated that with the 

exception of the cases recorded in it as excluded from t~e life to 
( 4 ' 

come,all the Jews have a portion in it . 31 similarly,in t he Tosefta 

are counted four more excluded cases;and these in addition to t h ose 

recorded in the Mishna are regarded as exhaustive . This is clearly seen 

from the text wriere it is stated: 11 They added to trel:' t'-1at he w11.o re

moves t he yoke .•• have no share in the world to come !l 44 )~ut ,since there 

is no connection between this statement and the preceding passage in 

the Tosefta, it apparently refers to tl1e excluded cases recorded in 

the Hishna,denotes the addit ional cases wh ich very likely ½ave been ag

reed upon by the Tannaim after the conclusion of the ~ i shna,and con

siders them as complete,though suicide is not one of them . 

Nevertheless ,tne belief was probably common among t h e 

Tannaim and Amoraim that senseless suicide was a sin a ainst God,and 

it would be punished by TT irn . Cne is even forbidden to bruise oneself, 

though R. Akiba 6. issents . ( 45 )Likewise one is not all&wed to endanp;er 

h is life . ( 46 )still the only penalty for suicide explicitly expressed 

in t .'.le Talrrud is the one cited above: 11 And surely your blood of your 

lives will I require . ( 47 ) 

Josippon And Josephus,on the other hand,are more 

outspoken on that point . According to the former,the soul of a suicide 

is condemned to eternal restlessness,and according to the latter,to 

the 11darker regions of the nether world . 11 ( 4S) 

Josep~u s even alleges that a law has existed in 1is 

time whereby the body of a suicide was exposed unburied until sun.,_ 

set . ( 49 )wtill since it is not mentioned in rabbinic literature,we 

may safely assume that eitber thi& practice was not favored by tne 

sages and it came into disuse immediately after the destruction of 

the Temple,or it had been ori&<;inally nothing but a local custom which 
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ceased to function ~ogeth er wit ~ t he termination of t h e existence of 

its locality . Th e latter hypoth esis may also be app lied to t h e sanc-

tions recorded in t h e treatise of Semahot . Even,if t h e rules forbidd i ng 

to mourn a self- destroyer , to eulog ize h im,and to perform rites at h is 

burial not absolutely necessary to uph old t h e amenities in t h e face 

of h is relatives recorded t h ere and ascribed to Tannaim of the second 

century of our era are tannaitic indeed,th e talmud ic silence about 

t h em seems plausibl e by t neir havin~ b een limi ted to a local ity . Th e 

talmud ical silence also indicates t hat wh ile tnere migh t nave been a 

few communities practic i ng some sort of retribb tion a gainst a s u icid ~ 

t h e g eneral tendency during t h e tannaitic and amoraic times was to 

lea;e{?;o t h e judg ement of God . We may, t hus, conclude t hat from t h e time 

of t 'l.e earliest Tannaim until t h e closing of t h e Talmud,suicide was 

h ardly ever regarded as a felony,and was surely never considered as a 
(50) 

part of t h e law of h omicide . 

3 . Suicide Under Roman Law 

Like t "1.e Jews,th e early Romans e xposed t h e body of t r-i e self

murderer unburied . But wh ile t n e former merely d elayed its burial till 

sunset with out furth er abusing it,the latter actually left it unburied. 

In reference to Viqdl ' s description of t '1e suicide of Q.ueen Amata, wi :flv; 

of King Latinus, Servi us states : 11 Cau tum f uerat in pontificalibus libri1 

u t qui laqueo vitam finisset insepultus abiceretur . 11 ( 5l) This practice, 

h owever,cam into d isuse in V - e e arly days of t h e i epublic,wh en a new 

penalty was introduced . Th e ~ood s of t he suicide were confiscated by t :1"1.1 

S tate . (52 ) And fimally under t h e h mpire every penalty f or t "1. e comroiss i oj~ 

of suicide was removed . Tacitu s tells us t Qat at t h e time of Tiberiu s, 

if one was convicted to d ie1h is property was confiscated,and burial 

was denied to h im,w ~ereas if h e committed suicide ~is body was buried, 

and n is will res pected . ( 53 ) 
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This consideration for trie self-murderer was obviously due 

to t~e two p~ilosop~ies,Stoicism and Epicureanism,prevalent in Rome in 

those days . Stoics as well as Epicureans a reed that it was t1e right 

and privilege of a free man to depart from life at his own discretion . 

Seneca,a noted Stoic,appropriating the words of Epicurus,pointedly ex

pressed t1:.e doctrine of bot'1 sc11ools on t1.at point . 11 :r.ijalum est in ne-

cessitate vivere,sed in necessitate vivere necessitas nulla est." 
( 5LJ.) 

4 . Beast and Fowl Subjected to the Law of romicide 

Finally,the second definition quoted above would not hold 

true for t'1.e tannaitic law . According to this definition and the generat. 

practice in English and American courts,man alone is indictable as a 

principal under the law of homicide, whereas t;1e tannai tic law regards 

beast and fowl too as le~al persons in reference to that rule . 

Thus,it is stated in Genesis:"And surely your blood of 

your lives will I require;at t1.e hand of every beast will I require it 

.•• W'losoever s"1.eddeth man ' s blood,by man shall his blood be sbed . 11 (SS) 

This very likely reflects the general practice of t~e An

cient ::Tebrews . And the r osaic law of the goring ox was merely the con

firmation of an old tradition with the addition of some specifications 

such as the degree of the FUilt of the owner of tbe ~orer . 

ence,triou~h the }osaic rule was formulated about an ox, 

the sages well understood its irriplica.tion that liKe trie pre- I-1osaic law 

it was not confined to the ox . Some of the sages found this implication 
(5'5) 

by comparing the law of the goring ox with t11e law of Sabbath . Oth-

ers read it in the wording of t"'e law itself : 11 And if an ox ,o;ore a man . 

I thus know only about the ox . ow do I Know about any other cattle, 

wild animal,and fowl?It is said:If he gore anyway . 11 ( 57 ) 

It is obvious tnat the law is artificially interpreted 

to fit its spirit by i~norin~ t~e fact t~at tne verb 1 gore ' is not appli 
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cable to f owl and h ornless animals . ( 5S) 

Th is p reference of t he spirit of t 'l.e law to its wording is 

explicitly expressed in t h e lv, ishna:"An ox and all oth er cattle are a 

like concerning fallin~ into a pit ••• It applies also to wild animals a 

and fowl . If so,wh y is it written an ox ,or an ass?Because Scripture -
(59) 

speaks of what h appens in fact . " 

Consequently,after stating t hat capital cases are judged bef o ~ 

a court of twenty t h ree judg es,t~e sages assert t hat not only man,but 

also t h e ox,th e wolf,th e lion,th e bear,t~e leopard,and t ~e snake are 
( 60) 

sentenced to death by t hat court . And fi . Judah ben Baba testified 

t1-iat a cock was stoned in Jerusa lem because n e r1a a killed a hu man be-
. ( 61) 
ing . 

Again in t n e Tosefta,th e Tannaim offer t h e g eneral rule 

t ~at any cattle,wild animal,or fowl,if it has committed h omicide,it is 
( 62) 

put to d eath by t h e decree of twenty t h ree . 

\l 
:rrow,in tannaitic literature t h e con cep t 1'cattle( 1) ,.1:, ? )in 

its p roper sense includes all domestic animals with t h e possible ex

ception of t 11.e d op: , ( 63 )and ti., e ca t; ( 64 ) and t ri.e c oncept ''wild animal '1 

( , 1 )all animals living in t h e wild including t rie dog and t ne cat. 

Yet,th e t '1ree concepts:cattle,wild animals,and fowl a o not e mbrace all 

living creatures . Ind eed, t h ere is a passag e in t 'l.e t1 i s hn a wh ich coun ts 

t 1e following seven classes of livin being s:ct omestic animals,wild a ni 

mals,fowl,fish ,locusts,rep tiles,and i n sects . ( -5 ) 

The p roblem is,t~erefore,to determine as to wt eth er t h e law 

of h orr icide was confined to t 'l. e first t n ree classes often me n tioned in 

tannaitic law,or it e ~braced all life . nt first t h oug'l. t t h e inclusion Q 

of t i-i e snak e in t he la:w would seem to i nd icate t he e x tension of t h e 

r u le at lea st to rep tiles. Eut we h ave no evid ence a s to t '1e snak e ' s 

classification in tannaitic law . I n a moraic literature,t .ere is d isagrei. -
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ment about it . In t~e Palestinian Talmud,it is stated t'1at the sna~e 

belongs to t'1e class of tr_e wild ani;J:als . ( 66 ) In t.ae Eabylonian 'lalmud, 
(67) 

on t'l.e oL-ier :1and, he seems to be a class by hirrself . 

~owever,a perusal of tannaitic law shows that while tnere 

was no scientific classfication of life,rnost of t'1.e amp'1ibia and the 

insects were considered as abominable and to be exterminated . Likewise, 

t11.e extre'T'ely dangerous kinds and ind.ivic.uals were to be killed on 
(680 

sight e-m-en on Sabbath . Tne law of '1.0micide could, trieref ore, not be 

applied to the abominable and t'1e extrerrely danf"erous,but it could in

clude certain kinds of fish . Yet, just as ccripture speaks of w11at ,.,ap-
(69) 

pens in fact,so the sages sspoke of W'1.at nappened in t~eir days . 

We may, tnus, conclude t'1a t all animals not regarded / 

as abominable,or extremely dangerous were subjected to the law of homi

cide . :ence,homicide in tannaitic law may be defined as the killing of 

a human bein~ by another , or by any other livin~ being with tne excep- I 
tion of the abominable and eYtrernely danperous ~enera . 
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Chapter II 

Substantive Law 

Classification of t 11.e Various Kinds and De&i:rees of T 1 omicide, 

and t he Penal Conseauences of Each 

As all law is a matter of h istorical ~rowt ri and aevelop-

ment,there are certain fundamental principles upon wnich all men agree, 

as a common experience has taug'1 t t hem that which has absolutely been 

necessary for t heir survival , and t ha t w1ich has served t heir interest. 

But there are rules conditioned by t he economical,social,cultural,and 

political histories of a nation;and different histories inevitably 

result in d isparate systems of law . 

~ence,the law of homicide in t he t hree systems of our con

cern will s'1ow similarities to and d issimilarities from each other; 

and for t heir convenient study we s nall proceed wit!'l t11eir classifi

cations . 
tl" ornicide in English,homan,and tannaitic law may be d iviu ed 

t-wo 
into( rr.ain heads: lawful and criminal . According to t hat same principle l 
of t he degree of innocence and blameworthiness, L-.nd er common law, the 

best systematized of t he t hree,it has been subd ivided into t he follow

ing five headings:justifiable homicide,excusable homicide,involuntary 

manslaughter,voluntary manslaughter,and murder . 
(70) 

Now,for the sake of a convenient comparison among t he 

three systems of law,this same classification will be maintained for 

tannaitic law . At the same time,it is to note that there is no differ

ence in the penal consequences between the justifiable and the excus 

able h omicides . In both cases t he slayer remains free . The only distin

ction lies in the degree of their moral blamwworthiness . In the former 

case the killing takes place without any manner of fault on the part 

of the slayer;in t he latter there is some slight fault,or at any rate 

t he absence of any duty to perform t he act,though the blame is so 
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slight as not to render t h e party punishable . 

A. Justifiable Homicide 

l . As pointed out before,th ere is no objection to t h e k il

ling of an a lien enemy in battle in any of t he t h ree systems of law . 

Iii ore over , the Jews, t h e Romans, and t h e En g lish have revered and praised 

t heir war h eroes h i ghly all t hrough t h e a g es . rlowever,their policies 

have differed in regard to t h e status of t h e vanquish ed . Accord ing to 

a tannaitic interpretation of Scripture,th e lives of all t h e inhabi -

tants of an assaulted city are to be spared provided t hey renounce i d ol-
, , 

atry and are willing to accept t h e Noach ian laws . If t h ey d o not accepJ ' 

t h ese conditions,it is t he duty of t h ei;-~ ;u~rors to slay all t h e (\ 

male adults,though t h e war be optional( 0\}-e·,,., ,Jv:J,.½ "in order t hat t h ey 

d o not teach t h e Jews to do after their abominations . "( 7l) 

~owever, h istory teaches t hat most of t h e Jewish wars 

like t h ose of oth er nations were wag ed by temporary policies rather 

t han by fixed laws . Th e nature of t h e war and t h e treatment of t h e ene 

my depended upon t h e cause of the war,or on t h e character of t h e ehemy 
ii, 

or on t h e temperament of t h e war lead er , or on all t h ese and many other 

factors . No statute h as ever been d iscovered in Jewish law commanding 

t hat t h e captives be measured with lines of wh ich two lines s h ould be 

put t o death ,and one sh ould be kept alive . Nevertheless,th is was David 'h 
(72) 

policy toward Moab . Nor were t h e Y:asmonean k ing s in t heir zeal 

with t h e forceful conversion of t h e I d umeans,th e Itureans,and t h e 

oth ers concerned with t h e abolition of t h e abominations from t h e 
(73) 

countries of t heir conquest . Hyrcanus and Alexander u sed forei gn 

1 troops in t heir wars with out being appalled by t heir pa ganism;and 

A . t b 1 d ' d 'th t h titl f Ph 'l' 11 (74 ) r1s o u us 1e w1 .e e o 1 n e ene . Thus, t heir zeal foe 

-----------
' \ Judaism was very likely t h e result of a realization t hat a small Ju-

dea would not be able to preserve its ind ependence for t h e duration, 
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and that only a big state inhabited by a large population joined by 

t he bond of common basic ideals would survive permanently . 

Yence,since Jewish leaders hardly ever went to t he 

Bible,or to any other law book to consult it as to how to treat t heir 

enemies,the tannaitic statement based on Scripture cited above may be 

regarded merely as the attitude of a group of religious teachers tow

ards heathenism . These men indeed hated idolatry and pagan morals as 

abominable,as the cause of Gods anger,and consequently as the sourse 

of all evil . According to their teach ing,it was the duty of t he Jewish 

fighters to slay all male adults of the heathenish alien enemy as long 

as the war endured . 

While t he Tannaim distin uish between pagan and non

pagan,Roman law places the foreign enemy outside t he pale of the law . 

TJ e is regarded as freebooty to be killed by anyone who finds him . This 

is t he obvious conclusion from the following ordinance:"Transfugas 
(75) 

licet ubicumque inventi fuerint,quasi hastes interficere . 11 Indeed, 

the phrase '1in hostium numero habere 11i s t he Roman expression for1' put ti~ 
(76) 

to the sword.'1 

L-I ence, t he Romans and the Tannaim have it in common in 

their regard of t he forei gn enemy as a notorious criminal whom everyon~ 

is justified in killing wherever he meets h im . Not so does it obtain 

with t he practice of t ~e English of to day . At common law,it is quite ~a 

lawful to kill an alien enemy in battle . But to kill h im outside of t ne 

actual exercise of war,it is as much as to kill t he most regularly 
(77) 

born Englishman . 

2.The legal executioners are of course justified in ex 

ecuting t he condemned criminals . Except in rrurder cases t he executioner/.) 

are the witnesses . Eased on t he biblical comrnand ment: 11 The hand of t he 
. o h1 ( H). 

witnesses shall be~r~t,and afterward t he hand of all t he people, 11 
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tannaitic law allows the bystanders to participate in the execution 
(79) 

only if the witnesses are not able to do it by themselves. 

_:;owever,in murder cases the Bible commands tnat"'l'he 
(bO) 

avenger of blood anall put tee murderer to death . 11 ience , trte sages 

regard it as t~e duty of the victim's nearest relative to take over 

the office of the executioner.If there is no blood relative,court ap-
(81) 

points a blood avenger,or anyone may appoint himself as such . If 

for some unforeseen reason the legal death by t~e legal person can 

not be inflicted, in murder cases any form of dea tr. by t'1.e hand of any 
(b2) 

person becomes le~al,provided it is done under supervision of court. 

Like t're Jews,t'1.e Romans had many wa.ys of disposin~ 

of a convicted criminal . Yet,if one was convicted to die by the sword, 

it was prohibited to kill him with an ax,though often the form of 

death was only a formality,since many of the criminals died under 
(83) 

torture which usually preceded the coup de grace . The executioners 

of citizens were the lictors who }iad to recite a certain formula in 

receiving the condemned f rom the map:istrates . (S4 )It stands to reason, 

therefore,t~at no others were entitled to administer the death penal

ty . On the other hand,slaves and foreic::rners died by the 1.ands of the 

official states ' s exect..tioner( carnifex)and 1~is assistants, wnile the 

hurling from the precipice originally t~e common way of eYecution 

became at tLe tine of t~e republic t~e privilege of the people's 
(65) 

tribUl!l.es to get rid of their personal enemies. 

Dnder common law,the law is very explicit tnat while 

homicide is not only justifiable but even commendable w,ere tne law 

requires it,it must be executed bj the proper officer or his duly 

appointed deputies in accordance with the sentence of the court . If 

another person including the judge himself puts the criminal to 

deat~,or the appointed officer changes t~e form of death,it is mur~~P 

der . (86) 
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the belief that deviators from traditions were the cause of God'a 

wrath upon riis people . And as they·could not find a basis for a letal 

condemnation of the wretches, t he Tannaim recommended t heir destructio,,, 

as a form of self- defence to the people at large . 

Likewise,the Romans believed that homan greatness de

pended on the favor of t heir gods . It was engraved on the Twelve Tables; 

"No one shall have ~ods by himself,either new gods,or alien gods ,un-
,( 129) 

less recognized by the state ~ _ence,wnenever the welfare of the 

Roman world was threatened by 4isaster,or simply by disunity,the ~O

man emperors called to t he people to do ho11age to the p;ods of Rome . 

Tn.ough they were not too strict with t h ose who worshipped a few gods 

besides t i ose accepted by the state,they regarded t he denial of the 

leaal ~ods of Rome,and particularly the refusal of their ceremonies 
(130) 

as atheism and treason puib.ishable by tmrture and death . 

a . The following sanctions of homicide are purely tneo

logical, a.nd it is doubtful whether t hey ever were applied to actual 
) 

cases during t' ,e Second Commonweal t h . " If a man steals a sacred vessel 

or curses by kosem,or ~as sexual relations with a heathen female,t1e 

zealots fall upon him . If a priest served at the altar in a state of 

uncleanliness .•• the young priests ••• split open h is brain 

Tbough t11.ere are two readings in t l--J e Mis"1na: f:JJ1and 

( 1 ')-~ 
with clubs . : 

f" a)' 't1'ie .re-

neral opinion is that they mean one and the same,namely,a dispuised 
(132) 

name for God, and tne meaning of the passage is t riat whosoever 

curses God under the designation kosem or kesem,and is consequently 

not punishable by court,since t te law of .a blasphemer is only appli 

cable to t½ose wh o pronounce t he tetragrammaton,zealous people for t he 

Law kill him . (i33 ) 
Yet kesem as g iven in the lisbna of t he Palestinian 

Talmud possibly means wapic . It may signify tbat if one curses anotrer 

by magic incantations,zealots may kill hi~ . Similarly,the Laws of t he 
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Neverth eless,if t h e culprit attempts to escape,the executioner,or any 

man wi lling to assist t h e officer is in the right to kill the escaper 

i 'bl (87) n any poss1 e way . 

3 . The blood avenger is absolved of any b lame in slaying 

the k iller wh o has left t he place of exile . n . Jose t h e Ga lilean teacn es 

that it is t h e duty( ·;-,~]Ji )of t h e avenger,and t h e privilege ( u/--e,.., ) 

of any man to slay h i m. R. Akiba h olds t h e opinion t hat t h e former is 
. ( 88 ) 

justified and t h e latter is merely e x cused( l'·')JJ}., J✓lr ) 

4 . r- omicide is lawful in self defence . And not only is it 

lawful for t h e assaulted h imself to repel a d ang erous assailant by all 

means wh ich migh t secure h is safety,but it is t h e duty of any man wh o 

sees A. persuing B. ,and recognizes by t h e circumstances t hat B ' s life 

is in danger,to destroy t h e persuer ' s life for t h e safety of t h e per-
(89) 

sued . "-i owever, t h e lawfulness of t h e killing depends u pon t h e neces -

sity of it . If a less drastic measure t han death would have stopped t h e 
(90) 

persuer,the slaying is murder . 

Roman and English jurists concur with t h is rule . Thus, 

Cicero says:"An unwritten law of Nature exists .•• t hat if our life is 

exposed to treachery,to violence,to t h e weapons of robbers,or private 
( "11\ 

enemies,all means that we adopt to secure our safety are leg itirrate! \ 
~h e risb± G-f self 

The righ t of self defence applies also to t h e protection of one ' s re -
( 92) ( ) 

latives, of t h e master by his slaves, 93 and of the officer by t h e 
. ( 94) 

soldier . Though Roman law is silent on t h e status of an interferin~ 

stranger,there is evidence t hat in a case when one makes known nis 

helplessness by attempting to run away,any man is justified in pro-
(95) 

tecting t h e life of t h e fleeing as if it were h is own . 

Under common law,if anyone attempts murder ,and is slai'\'\/ 

in such attempt either by the assaulted,or by any other person inter

p osing to prevent murder,the slayer i~ not guilty of any crime . For t h e 
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warding off of this attempt by force is justifiable,and if by the use 
(96) 

of this force the assailent is killed,no crime has been committed . 

5 . Killing is legal to prevent rape on those persons w~ 

who if submitted willingly would be punished eitner by death,or by 
(97) 

extirpation . h owever,if she has already been raped,the killing is 
(98) 

not lawful . 
Now,there are three cardinal differences between tan-

naitic and Roman law on that subject . One,according to the former, 11 0-

micide is lawful merely in cases punishable by death or extirpation, 

according to the latter,in any case of rape . (99)Two,in the former, 

there is no distinction between relation and stranger,1n the latter ~ 
the killing is the privilege of a member of the family, (lOO)or of the 

(101) 
household . Three , in the former the slaying is limited to the 

crime of rape,in the latter a father has the right to kill his adul 

terous daughter with her paramour,if he surprises them in his own 

house , or in that of his son in law . And the husband may kill the adul
(102) 

terer provided he dismisses his wife without delay . 

Common law concurs with tannaitic that the defender 

may be a stranger,and the killin~ must occur in the prevention of a 

crime . On the other hand,it agrees with Roman law that there is no ais

tinction regarding the person to be ravished . It differs with both by 

legalizing homicide even to prevent adultary , provided the killing is 
(L03) 

done by the husband . All these cases are of course justifiable 
(104) 

only in case where there is no other way of thwarting the felony . 

6 . It is the preponderant tannaitic view that the mo

ment a burglar trespasses somebody else ' s premises at night time,he 

has forfeited his life . The owner of t h e property,or anyone present 

has the legal right to kill him,because it is assumed that his being 
(105) 

there places the owner ' s life in jeopardy . Some even nold the 

opinio!!l that the law is also valid during the day . (l06)1r,however, 
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it is certain that t'le burglaris har~less as far as life is concerned, 

w11.ile it is -rot certain in regard to V1e r,ossessions, the ('\"eneral view 

is that t'le {illing would be punishable by court,since t~e law of 

mac:1teret11. is that of self defence, and not of t--ie defence of posses.;J.. 

sions . Tl07)yet Gnkelos seems to hold t1e opinion tnat it is tne law 

of tre defence of possessions,for hes ys tnat i~tnere are any witnes

ses tot· e tbeft,he is to be snared1 as the return of tfie tneft is as -
(108) (109) 

sured . This appears to be also the view of R. Yiah . Again,h . 

Simon ben Yohai says explici~ly that man is entitled to defend his 
(110) 

belone:ings by all means at any place and any time . 

Roman law like biblical distinguishes between break-

inc; in at nig;,,t and between stealinp: 0.urin t'le day . The Law of tri.e 

Twelve Tables reads: " If one surprises a tnief at ni~1t and kills 1.im, 

he is free . But if one catc1es a tnief during tne day , t11.e thief s~all 

be scoura"ed,and given up as a slave to t~e person against wno t1e 
,( 111) 

theft was committed .' 'I'his law was later Rrnended that even at niR"".1t 

tiwe,tne one who s• rprises him rray Kill him provided he could not ~ave 

spared him without placino- himself in jeopardy . (ll2 ) 

At common law,there is in existence the Person Act 

whereby no punishment is to be incurred by any person who kills another,./ 

wit11.out felony . Ind since t'le owner in killing tr.1e intruder f}as no fel 

lonious intent,but to ward off tY1.e colT'mission of a felony,he is le"al

ly free . (ll3 ) 

7 . 0ne is justified in endangering,or Killing a 'nl,in,an 

apostate,a betrayer,and an Epicurean . This formulation is based upon 

the Tosefta as cited by R. Abanu and recorded in tne writings of R. 
(114) 

ananel,R . 4lp1asi , and R. Asher ben Yehiel . In the Tosefta based on 

tne ~rfurt ?·anuscript,however,t11.e .a:picureans are not nentioned,and in 

t"e ~:~:~:- Tosefta the 1N·11n, and the 2:picureans are left out . ( 115) 
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Nevertheless,th e Sephard ic version seems preferable to the otriers , s i ~c-ll 

all these four Rroups stand togeti'J.er in t1eir be ing cond emned to eter

nal ~ell,it follows that t be i r eartbly fate should also be a like.(llo) 

But who are these men that one is allowed to slay? 

An apostate is one who completely disrep-ards a main tradition,be it 

for the sake of deriving some benefit of it((;/i,\J)r,~~),or be it for the _ r (117) 
purpose of offending the Jewish relig ion( rJr(J)) '>-"l., ) . A betrayer is 

a professional informer who betrays Jewish lives,or possessions into 

t ri e nands of n ostile neatnens,including into tnose of an unjust g o
(118) 

vernment . 
The nature of the Epicurean is not specified in tan-

naitic law . Eut from the few reliable passages eeferring to him he is 

apparently the counterpart of h is Greek and Roman namesake . A perusal 

of De Rerum Natura sh ows that Epicureanism regards pleasure as the end 

to wh ich all else is only a means . Yet religion is evil,for the re

ligious man is haunted by two superstitions:th e fear of what may be 

beyond t h is life and of t hat of t h e all seeing eye and t h e interven

ing hand of the g ods . These terrors ax-e t h e destroyers of man ' s happi -

ness . The Epicureans,consequently,felt t hat it was t h eir 

duty to ch allenge all religious teaching by uncovering t heir inconsis

tencies,and by showing t ri e irrationality of t he observance of all kin· 

of tenets for t h e sake of some reward,or for fear of punishment . This 

is why they were accused of having destroj;ed t h e divine command~-
(119) 

ments . And t h is is why R . Eleazar reminded h is disciples to study 

Torah dilie;ently in order to be able to meet t h e Epicurean ' s challenge 
(120) 

to it . Indeed,Josephus,after describing Epicureanism as it is 

known from the classical literatures,tries to refute it with t '1e h elp 
(121) 

of t he Book of u aniel . This description of them is also in line 

with t ha t of t he amoraic wh ic n tells that t ~e Epicurean is usually 
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(122) 

derisive of t h e Torah ,and insulting to its stud ents . 

In regard to t h e 'lk,inim,it is impossible to deal here with 

the great number of talmudic,midrash ic,and other statements relating 

to t h em . But we f eel t hat t h e following few accounts of them are basic 

for our knowledge of them . Jerome wh o lived at Bethlehem,Judea,in t h e 

fourth century of our era d escribed t h em as follows : "Even to- day t here 

exists among t h e Jews a sect in all t h e synag ogues of the East wh ich 

is called t h e M nim,and wh ich is even now condemned by t h e Pharisees . 

Generally they are called Nazareans believing in Christ ••• but wh ile 
(123) 

t h ey wish to be both Jews and Christians,th ey are neither . " Now 

conceding to Jerome that t h ey were neither g ood Jews,nor g ood Ch ris

tians,but wh o has ever heard of t h e early Christians to deny t h e ex

istence of a future world and to reject t h e doctrine of t h e resurrec 

tion of t ~e soul?Yet we are told t hat t h e & nim claimed that t here 
( 124) 

was merely one world, and t hat the end of man was d ust and noth ing 

else , <125 ) 
For t hat reason,it is log ical to accept the following 

as fundamental as it reconciles t h e contradictory passages :" And ye 
(126) 

s hall not walk after your heart,this is minuth . 11 Whoever g oes 

after h is heart and not after t h e teach ing s of t h e Torah is a lw..n . 

-tence t h e Jewish Christians were minim, but a '»un was not necessa rily 

a Jewish Christian since t h e term · i m was applied to heretics ge 

nerally . Th is is in line with R. J ohanan ' s assertion t hat "Israel d id 

not go into exile until it became twenty four sects of ~ im . <127 ) 

While in tannaitic literature t h ere is no evidence t hat 

t h e term ~ i m has ever been applied to any oth ers but Jews, in amoraic 
~ ----- (12 8 ) 

times i t ~esignated sometimes non- Jews as well . 

Now,th e tannaitic justification for t h e killing of ner

etics and informers was t h e result of t h e suffering of a people under 

t h e yok e of forei gn tyrants to wh om Jewi sh lives were ch eap ,and of 
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(122) 

derisive of t he Torah ,and insulting to its stud ents . 

In regard to t he 'lk,inim, it is impossible to deal here with 

the great number of talmudic,midrash ic,and other statements relating 

to t hem . But we feel that the following few accounts of them are basic 

for our knowledge of them . Jerome who lived at Bethlehem,Judea,in t he 

fourth century of our era described them as follows:"Even to- day t here 

exists among t he Jews a sect in all t he synogogues of the East wh ich 

is called t he M nim,and wh ich is even now condemned by t he Pharisees . 

Generally they are called Na zareans believing in Christ ••• but wh ile 
(123) 

t hey wish to be both Jews and Christians,they are neither ." Now 

conceding to Jerome that t hey were neither good Jews,nor good Chris

tians,but wh o has ever heard of t he early Christians to deny t he ex

istence of a future world and to reject t he doctrine of t he resurrec

tion of t he soul?Yet we are told t hat t he & nim claimed that t here 
( 124) 

was merely one world, and t hat the end of man was dust and nothing 

else , <125 ) 
For t hat reason,it is logical to accept the following 

as fundamental as it reconciles t he contradictory passages:"And ye 
(126) 

shall not walk after your heart,this is minuth ." Whoever goes 

after h is heart and not after t he teach ings of t he Torah is a lw.-n . 

i ence t he Jewish Christians were minim,but a '»tin was not necessarily 

a Jewish Christian since t he term .· i rn was applied to heretics ge

nerally . Th is is in line with R. Johanan 's assertion t hat "Israel did 

not go into exile until it became twenty four sects of 'runim . ( 127 ) 

While in tannaitic literature t here is no evidence t ha t 

the term 'hu.-ni m has ever been applied to any others but Jews,in amoraic 
~ ----- (128 ) 

times i t designated sometimes non-Jews as well. 

Now,the tannaitic justification for t he killing of ~er

etics and informers was t he result of t he suffering of a people under 

t he yoke of foreign tyrants to whom Jewish lives were cheap ,and of 
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the belief that deviators from traditions were the cause of God ' a 

wrath upon his people . And as they could not find a basis for a le~al 

condemnation of the wretches, trie Tannaim recommended their destructi o1•..1 

as a form of self-defence to the people at large . 

Likewise,the Romans believed that homan greatness de

pended on the favor of their gods . It was engraved on the Twelve Tables ; I 

"No one shall have gods by himself,either new gods,or alien gods,un-
4, 129) 

less recognized by the state ! : ence,whenever the welfare of the 

Roman world was threatened by disaster ,or simply by disunity,t~e Ro

man emperors called to the people to do honage to the p;ods of Rome . 

T11ough they were not too strict with t"iose who worshipped a few p.-ods 

besides U1ose accepted by t11e state, they regarded the denial of the 

le~al ~ods of Rome,and particularly the refusal of their ceremonies 
(130) 

as atheism and treason pufuishable by tmrture and death . 

o . The following sanctions of homic ide are purely tneo

logical,and it is doubtful whether they ever were applied to actual 

cases during t,.e Second Commonweal t11 . "If a man steals a sacred vessel 1 
or curses by kosem,or nas sexual relations witr a heathen female,t~e 

zealots fall upon him . If a priest served at the altar in a state of 
( 13·~ uncleanliness .•• the young priests ••• split open his brair with clubs. • 

Though t"iere are two readinp;s in the :f.'is11na: f'J7 and fJOJ1 ,the p;e 

neral opinion is that they mean one and the sarne,namely,a disp-uised 
(132) 

name for God, and tne meaning of tbe passage is t"lat whosoever 

c1...irses God under the designation kosem or kesem, and is consequently 

not punishable by court, since tr.e law of. a blasp'1emer is only appli 

cable to t"iose who prono~nce trie tetra~ramrnaton,zealous people for the 

Law kill him . (l33 ) 
Yet kesem as aiven in the ~ishna of the Palestinian 

Talmud possibly means rna~ic .It may signify tbat if one curses anotter 

by magic incantations,zealots may kill him . Similarly,the Laws of t0e 
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Twelve Tables imposed t h e death penalty upon a nyone wh o by means of ma g i~ 
(134) 

incantations annoyed anoth er and rendered h im ill . Th e Romans also 

decreed t hat wh osoev·er stole what was sacred , or anytr ing entru sting 
(13f) 

to what is sacred,sh ould be regarded as equal in guilt to a parricide. 

B. Excusable J omicide 

l . In t he introduction to justifiable h o~icid e,we nave 

indicated t hat neith er at tannaitic,nor at common la~ae it is practised 

to- day 1 is t h ere a d ifference in t h e penal consequences between justi

fiable and excusable h omicid es . En glish writers, h owever, have preserv ed 

t h e d istiction a t common law for h istorical reasons,and we have ad op-

' ted it for tannaitic law for t h e sake of a convenient comparison with 

t h e former . All j ustifiable killings are -roluntary but sanctioned by La"'1. 

Th e excusable h omicides are eith er t ~e re s ult of t h e h i ghest degree 

of chance, or t'--1ey are cond itioned by t he victim's low status ,... in so-, 
ciety,or by t ~e nature of t h e killer . All t h is will become clear in t ~e 

subsequent statutes . Thus,accidental nomicide is excusable,if it is 

caused by way of ascen t . But it is not excusable,if it is t h e effect 

of an acctivity by way of descent . If a man is rolling t h e roof with 

a roller,and wh ile h e is pulling it up,it falls from h is h and on a man 

and it k ills h i m,or if h e is d rawing up a barrel,and t he rope breaks, 

or it slipp s from h is h and and it falls on a man and kills h im,or if 

h e is g oing up a ladder and h e falls on a man a nd kills h im, h e is free 
(136 ) 

from guilt . 
Th is rule accord ing to Maimonides is based on t h e fol-

lowing consideration . k ost accidents occur by way of d escent because it 

is t h e nature of bod ies to g o d own rapio_ l y . On t i1e otner hand, h omicide 

by way of ascent is an extraord i nary event wh ic h can hardly be fore 
(137) 

seen and prevented . It is,th erefore,ex cusa ble . 

\iv ith t h e h elp of t h e distinction between ascend ing 
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and d e~cending,Amoraim have reconciled four seemingly contradictory Ba

raitot . A butcher is chopping meat and kills a. man . One Baraita declares 

h im guilty if t he killing has happened in front of hi m,and not guilty 

if,in the back of h im . Another Baraita asserts t he contrary . A t h ird one 

frees him in both cases,and a fourth one finds h im guilty at any rate . 

The Baraitot are reconciled, however,if w{l(/ apply the rule of ascent and 

descent . A butcher applies four motions,two in front of him , and occa

s~onally two beh ind . He lowers t he hatchet ans raises it in the front; 

and when he desires to use force he raises t ~e hatchet behind t ne snoui ~ 

der lowering it beh ind h is back to lift it again witn greater strength, 

The killing -is excusable if it is t he effect of one of t he motions 

which lead t ne hatchet away from t he meat,namely,of t he lifting up in 
(138) 

front,or of the lowerig down in t he back . 

Whereas t ~e Tannaim basing the law of involuntary h omi 

cide on Scripture attempu Ato make a science of it by applying an ob

jective test to d istinguish between misadventurous and negligent kil

lings of which the former were excusable and t Le latter punishable by 

exile,Roman jurists have never made such an attempt . It is certain 

that even in t e e early days of t he republic,the Romans had d istin

guished between voluntary and involuntary killings . Though t he former 

were primarily offences against individuals,they were held to be dan

gerous to t he public,and were consequently treated as public crimes . 

On t he otner hand,the latter whether rn isadvent1..,rous or negligent 0 0 -

micides were regarded as reli g ious offences . Thus,the Laws of t he 

Twelve Tables ordained t~at if one s hould kill a man unintentionally, 
( 139) 

he should merely sacrifice a ram to expiate t he blood of t he victim. 

And it is noteworthy t hat even in t he classical period of Boman law 

when religion had ceased being a factor in law no lex was enacted 

~gainst culpable homicide . 
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Juristic writers assert t hat in t h e last century of t h e repub

lic , t h ere were nine permanent criminal tribunals in Rome known as 

questiones perpetuae to administer justice under t h e nine criminal 

-------------------- (140) 
leges enacted in t h e course of time against all kinds of crimes . 

But t h ere was no law under wh ich a negligent killer could be brought 

to justice . If one injured a free men voluntarily or involuntarily, h e 
( 11.i-l) 

was arraigned under t h e Lex Aqu illa . Again,if one killed anot~er 

voluntarily with dolus, h e was judged before a special tribunal desig

nated to deal with capital cases under t h e Lex Cornelia . But t h is law 
(142) 

d id not e mbrace negligent h omicide . 

It is,therefore,safe to assume t hat involuntary killing 

remained during t h e Roman republic a private d elict left to t h e mag is

trates and praetors to deal with each case individually and to asses 

its fine or penalty on a subjective basis in accordance with t he cir

cumstances and the limited power of t he judge . Yet some of t hese ma g is

tratic decisions became t h e Law in t h e first centuries of t h e i mpire 

eith er t h rough precedence or by an emperial ed ict . Thus, qadrian con-

firmed t h e decision of t h e Proconsul of Baetica wh o relegated a free 

man for a term of five years wh o t hrough wantoness caused t h e death 
(143 ) 

of anoth er . Mommsen counts all together six cases of involuntary 
(144) 

h omicide wh ich became law under t h e f mpire . Yet each case drew a 

different penalty ; and any oth er negligent killing not enshrined by 

precedential decisions still remained ~~~ a private delict . At t h e 

same time,it is uncertain as to t he tribunal wh ere,and as to t h e law 
( 145) 

under wh ich t h e six kinds of negligence mentioned above were tried . · 

We may ,thus,conclude t hat tannaitic and Roman 

j urists a g ree that involuntary h omicid e d oes not belong t o t h e categ o

r y of murder . Eut wh ile t h e former a ttempted to classify it and to c.i. eal 

wit~ it sc ientifica lly,th e l a tter be gan to looK upon it a s crimi nal 
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only under t h e mpire,but t ~ey never ventured to maKe an exact science 

of it. 
Common law,on t h e other hand, has introduced a new factor in-

to t 1-e law of h omicide,namely,that a killing can not be reg arded as 
( 146) 

wisadventurous un less it is t h e effect of a lawful act . 

2. If one t h rows a stone in h is own courtyard kilJ.~ -

ling anoth er,if t h e victim h ad no right to enter, h e is free from 
( 147) 

blame . Th is rule is based upon t ~e biblical formulation of t h e law 

of neglig ence . It is stated in t h e Bible t hat if two men g o into t h e 

forest to h ew wood,and one kills t h e oth er accidentally, n e must escape 
(148 ) 

into one of t h e cities of refug e . ~ut t b e forest is a place where 

t 1e victim b ad a ri~ht to be, hence if n e h ad no right to be t ~ere , h is 

slayer is free . Similarly,if one enters a carpenter ' s s h op without per-

mission,and is struck by a flying splinter and dies,there is no liabi* 
(149) 

lity . 
Since t h is rule implies t hat t h ough oth er people be-

sides t h e owner h ad a righ t to be t h ere, yet if t r e victim h ad no rip: --i t .

t b e owner is free from banishment,it J iffers with. Ro IBan and co"llmon law 

a ccording to wh icr1, h e is free only if no one else besides the owner 
(150) 

was allowed to enter . 

3 . If one c h opps wo od a nd t h e h ead of t1e a x flies 

back from t h e wood k illi~g anotner,the sag e s say, 0 e is free from guiltA 

Rabbi, h owever,dissents . Th is seems to be t b e ri~h t conclusion from t ½e 

,\lt\ q/:,;J i)Gt y1k ,:::IA > ::i--, _1 1 ·»-,J ~jy~J ~;,;JI C,.,,QJ 
secondr case of the subsequent Mi shna: i r. f r 1 , r J, v 1,,v . ,.J .I_._ .,_.J ~ 1-.. ;, .. V' ljJJc · .:i)J ni '/ ,-,v 1c , ;,.,, i J''JJ11"TJ 't'-1'51 ,.. 
"If tne iron of an ax slipped from t h e r andle and killed a man, r:tabb i 

says t r at h e need not escape into exile,but t h e sa~es say t~at he 

J11ust escane . owever,if it flies back from t l--J e wood t hat is beino; 

c h opped and kills, Rabbi says t 'l.at re must escape,but t l-ie sag es say , h e 
(151) 

must not .'' This explanation appears also to be a p p licable to t h e fQ 

f o 11 owing pas sag e i n Sifre : ~f""'• » ~ iJ }P 'f"l/r, 'in -:-/ p;:,,; ,> 4J-y-;:, } P r;, :::>..,,, G;; J 



The anonymous Tanna ~olds t~e opinion t~at t~e biblical ordinance 

whereby one is to be exiled refers to a case where the iron slipps 

from t ne handle,but Rabbi interprets it as a case where it flies back 
(152) 

the wood which is being chopped. 

Tris distinction between the read of the hatchet 

slipping off the handle and the ax flying back from the wood does not 

exist in En lish law . If the work is lawful,and t't-ie precautions good 

and prudent people take on such occasions have been taken,there is no 
(153) 

liability . This is partly in the spirit of Roman law where each 

case was left to the maa.-istrate to deal wit1i. it in accordance wit1. the 
(154) 

circumstances . 

4 . If a man strikes nis fello~ man wit~ the inten

tion of killing hirn,and court considers him to live,but he grows worse 
~7 ) 

and dies,he has to pay to his heirs for injury,for pain,for healing, 
(155) 

for loss of tfume,and for indignity,but he is not guilty of murder . 

:-ere the principle of mercy is applied . Since court has estimated himJ 

to live,it assumes that he has died ·from natural causes . N~ ertheless, 

if court considers him to die,and te lives for some time and dies, 
(156) 

the one vho has struck riirn is liable . On the other hand, if one 

strikes his fello man unintentionally,and court considers him to 

die,still he lives a short time and then dies,according to a Baraita 
( 157) 

he is not to be banished,as exile presupposes immediate death . 

At Roman law,the intention is decisive . For that 

reason, ~adrian ordained that if one hit a man to kill,and merely 
(158) 

wounded him,he should be convicted of the crime of murder . Again, 

at common law there is a rule that if the victim dies within a year 

and a day of trie assault,he may be guilty of murder . (159 ) 

5.Based on Scripture,tannaitic law offered 

the slave concrete protection against severe cbastisement by his 
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master,for it decreed t11.at if he died wit~in twenty four hours since 

tr.e castigation , it should be construed as murder wriich must be expiat

ed by t he execution of the master . If, h owever,the slave survived for 

twenty four hours,th e law presumed t hat t _e offence of t1.e master was 
too 

not ~ '1.einous but a lawful castigation 1since the master had certain 
(160) 

rights over t he slave being his belongin~ . Moreover,if t he slave 

was sold after the beatinR,the master was free even t hough the slave 
(161) 

died wit'r in t he period of twenty four hours . Th is t he Tannaim based 

on t VJ.e Eible where it says:"and re shall h it h im t hat he d ieth under 

h is hand 11 inplyirn:i: that t ne _uilt of the master depended upon his pos- ~.) 
( l f3 'NJ 

session of t~e slave at the time of t ~e beatin as well as the dyina . 

T~is law was attacked by A. Geiger as defying all 

human log ic,forasrnuch as t he master would see t he slave in bad con

dition, he would sell h im to a friend for a few cents to save nis own 
(163) 

neck in case t he former d ies . Likewise , the Gaon of iln found 

fault with t h is rule , and he corrected t 11e passage in . the r-~ekilta t t: at 

t hs selling of t ~e slave removes t he owner ' s privile e oft' e twenty 

four h ours and makes nim responsible for t he formers deat l-i even after 
(164) 

t hat period . ince t :ie Gaon does not indicate t 'le reason for cor-

recting t he passage in t ne ~ekilta,it ~~ has been asserted t h t he 

saw a contradiction e in t h i s law to t he tannaitic spirit of t ~e law 

as evidenced in t he f ollov1ing barai ta:" If one sold a slave to anot'-'l er 

on t he condition that he remain in t he old service for t nirty days, 

R . 1• eir said t hat only his possess or nad t :ie privilee;e of t he twenty 

four 1ours,R . Judah said,rnerely h is owner,R . Jose asserted t hat both,and 
(165) 

R. ~liezer claimed t ~at neither ~ All t ~ese Tannaim conditioned t he . 
wa\ing period of twenty four hours eit11.er on ownersh ip,or on possesor-

ship,or on bot 'l ,but neither of t '1em asserted t hat t he period could be 
waived by abandoning ownership . For t½at reason, A. Geio.:er claimed t hat 
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the law cited in the Iv ekil ta was later abroa;ated by tne 'rannaim auoted 
(166) 

in t1.e Baraita . 
1evertheless,I a~ree with Pineles that there is no 

connection between the two laws . The law of our concern tefers to a 

case where during tri.e flog ing the slave belonged and was possessed by 

one man,and du~in, the dying by another . On the otner hand,tne Tannaim \ 

in t 1e .Barai ta deal wi tn the problem of possession and ownersniP.--

Pineles also tries to rationalize the law . A man does not buy a slave 

to bury him . : ence his condition appeared fair to the buyer . For that 

same reason the master mi ght not tave realized that he was exceedins 
(167) 

the measure of moderate chastening . 

Whereas tannaitic law regards the slave as a '1.uman 

being,ancient Roman law ascr ibed to ~uma considered him as a thing . is 
(16 8) 

master could kill him at will,but a stran~er had to pay for him . 

This was later {;bnended that the killing of somebody else ' s slave could 
(169) 

be prosecuted by his owner for damsge ,or for murder . but he still 

remained a thing in regard to his own master until the time of Antoni -

nus who decreed that whosoever would kill his own slave without good 

reason should be not less liable than one killing the slave of anot~er. 

The good reason was a conviction by a family court for the commission 
( 17( 

of some offence aqainst ri.is master,or another member of the family. 

6 . If a Jew slays a heathen,or a semi- proselyte, 
(171)~ -

accidentally,or intentionally,he is not liable . 

~uch has been written about this law .I t was at~~

tacked as barbaric,defended,and twisted around . Yet it is tQe logical 

outcome of tie fundamental tenet of Judaism,namely,of the belief in 

the oneness of God . As faitnful representatives of Judaism,t~e Tannairn 

had a positive abhorrence of idolatry . Wit'1. t1em any respect paid to 

idols was a crime,and a defiance of tre only true God and Sovereip:n . 

For that reason a Jew convicted as iaolator was publicly executed . 
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Even a w11ole city was not spared-at least theoretically .Equally all non 

Jewish pagans bound t-:rough God ' s commandments to roah to abstain from 

worshipping of idols were obliged to set up courts to judge and con-
( 172) 

demn all idolators to the edge of trie sword , t:i.ough one Earaita dis
{173) 

sents . _owever,a Jew had no right to kill a pa an not tried and 

convicted by court,but ~e also ~ad no obligation of saving him fro~ 
( 174) 

peril . In consideration of all t'l_is the obvious conclusion must 

be that a Jew killin~ hi1 could not very well be char ed with the 

1,--J.einous crime of murder . ( 

The semi- proselyte( ?Qt,J, ,c) ,on the otber hand,was a 

man who made some pledses to Judaism whic11 were not satisfactory for 

the duration . According to :;-t . ' eir '"e p e-:.,.,.ed "'1i1'J self in t'le present of 

tl'ree good Jews to abstain frorr worshippino: idols,and accordin~ to 

tne sa es he took 1..1pon '-1irrself tne seven commandments w1icr. were given 

to ~ oah, Fat.1er of all men, and consequently binding upon nis descen0. -
( 175) 

ants . At tne same time,it was expected of rim to learn to love ~is 

new way of life,qradually- to increase his obligation toward Judaism, /) 

and finally'to beco ea full pled.~ed proselyte( "."\~:? , c_ ) . It has been / 

said in t~e name of R. Johanan that if t~e semi - proselyte did not cir

cumcise himself within twelve mont1ris of ris first pledP-e,be should be 

regarded as a rb,i 11 , (l76 )w,.,ose status was lower t---ian that of the pa'.:an, 
. (177) 

for t~e former~ killin~ was not only excusable but even r1g11tful . 

For t~at reason t~e slayin of a aer tos~ab could not be considered as 

a criminal act . 

7 . R. Jonat~an says that if one ltills a condemned crimi - . 
(l7t5) 

nal on his way to t-:,.,e place of execution,he is free from liability . 

8 . omicide is excusable in case of a court officer who 

kills the felon w11.ile administering to 1--iim t0.e prescribed number of 
. ( 179) 

stripes . 



' 
32 

Th is l aw has been accepted by one and all forasmuch as t~e 

officer administers the flo~q ing under t he direct supervision of 

court under cond itions where t here is no possibility to exceed the 

bounds of duty without being observed and forwarned by court.The en-

suing dea t h is,therefore,misadventurous,and consequently excusable. 

·•owever,if t he officer ki lls t ~e culprit on any other 

official business not under d irect supervision of court,Aba Saul says, 

he is not liable forasrnucri. as t}]_e h omicide is t he result of a ctutyfu l 

act,but t h e sages say,he must escape into a city of refuge . The poin t 

t 11 f . . f (1;bO) of view of the former :1as been ad opted by ·_e comp ers o 0l re, 
(Hn) 

and the r: ishna . On t1e other hand ,tne latter's opinion is stated 
(182) 

without opposition in t .1e Tosefta . 

It is obvious that tbe controversy between Aba Saul 

and t h e sages refers to an instance where t he officer d oes not over

step the boundaries of moderate castigation,or caution in handl ing 

the culprit in case of resistence,for otherwise t h e h omicide is not 

t h e result of an obligation any more . An overstepping of t ~e bounds of 

duty would place the officer in line with the court ' s bailiff wh o 

adds one lash to t h e number prescribed by court about wh om tne law 
(183) 

is explicit tnat he must be banished . Furthermore,the distinction 

between moderate and non- moderate chastisements may be deduced from 

a comparison of t h e law of h omicide to t hat of injury which absolute

ly postulates such a distinction . If t h e officer maims t h e criminal 
t: 

while moderately chae'enin h im, h e is not liable . If,however,he beats 

h im more than he sh ould, h e loses h is status as an officer of the law, 

and like any other man,he must pay to t n e victim in accordance w~ 
(184) 

with t h e law of injury . 

Th e facts being so,Roman and common law will agree with 

t h e tannaitic law as advocated by Aba Saul . (185) 
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9 . Similarly,a father wh o chastises his son to make him better, 

or a teacher his pupil,and happens to cause h is death ,Aba Saul says,t~b 

h omicide is excusable; since it has happened in t h e line of duty . This~ 
(186) 

is t h e prevalent opinion in t h e M-ishna and Sifre . 

At Roman law the father held the power ov!Br life and 

death of all h is d escendants.In a case wh ere a certain man had,while 

hunting killed h is son wh o had committed adultery with h is stepmother, 

Emperor ~adrian caused h im to be deported to an island on the ground 

that h e h ad killed h im ratner in a tricky way like a h ighway robber 
(187) 

t han by asserting h is right as a fatner . On t ~e other hand,a teach -

er was in h is right to chastise h is pupil only moderately . 
(188) 

Common law is in full a greement with the tannaitic 
(189) 

in regard to a fath er as well as to a teach er . 

10 . If an authorized and practical p~ physician ad 

ministers medicine,or performs a surg ical operation which instead of 

curing kills the patient,the killing is excusable . 

Th ough t h is rule is not explicitly stated in the 

Mishna,it necessarily follows from Aba Saul ' s rule wh ich distinguishes 

between death as a consequence of an optional act and death as a resul-t" 
(190) 

of a dutyful act;abd healing is obviously a duty . 

Hovever,there is a clear statement in t ne Tosefta 
(191) 

that t ~e physician is to be exiled .. This led some of t n e g reat me-

dieval rabbis to distinguish between a physician and a court ' s officer 

in regard to t h e law of accidental h omicide1 without being able to ex-
(192) 

plain t h e reason for such a distinction . Yet a perusal of t h e To-

sefta s h ows. t hat t h ere is no distinction between a p°'lysiciab and an 
(193) 

officer, and neither is there a difference between optional and 

dutiful acts in reference to t h e law of h omicide.In either case,th e 

killer is to be banished . 
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This law has been accepted by one and all forasmuch as t e 

officer ad~inisters t he floaqing under t he direct supervision of 

court under conditions where t here is no possibility to exceed t he 

bounds of duty without being observed and forwarned by court . The en-

suing death is,therefore,misadventurous,and consequently excusable. 

·• owever,if t 11.e officer kills t he culprit on any other 

official business not under direct supervision of court,Aba Saul says, 

he is not liable forasmuc11. as t he 11. omicide is t ~e result of a ctuty~ul 

act,but t ~e sages say, he must escape into a city of refuge . The point 

of view of the former :1as been ad opted by 
(181) 

and the 1..:1 shna . On t 1e otner hand , t he 
(182) 

without opposition in t _1e Tosefta . 

t i 1 f . f ( J;bO) ~e comp ers o ul re, 

latter ' s opinion is stated 

It is obvious t na t tbe controversy between Aba Saul 

and the sages refers to an insta.nce w11ere t he officer d oes not over

step the boundaries of moderate castigation,or caution in handling 

t he culprit in case of resistence,for otherwise t he h omicide is not 

the result of an obligation any more . An overstepping of t ~e bounds of 

duty would place t he officer in line with t 11.e court ' s bailiff wno 

adds one lash to t ne number prescribed by court about whom t ne law 
(183) 

is explicit tnat he must be banished . Furthermore,the distinction 

between moderate and non- moderate chas tisements may be deduced from 

a comparison of t he law of h omicide to t hat of injury which absolute

ly postulates such a distinction . If t he officer maims t he criminal 
r 

while moderately cha &enin h im, he is not liable . If,however,he beats 

him more than he should,he loses h is status as an officer of t he law, 

and like any other man,be must pay to t he victim in accordance wt 
(184) 

with the law of injury . 

The facts being so,Roman and common law will agree with 

the tannaitic law as advocated by Aba Saul . (185) 
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9 . Similarly,a father wh o chastises his son to make h im be tter, 

or a teacher his pupil,and happens to cause h is death ,Aba Saul says,t~e,., 

h omicide is excusable; since it has happened in t h e line of duty . This~ 
(186) 

is t h e prevalent opinion in t h e ~ishna and Sifre . 

At Roman law the father h eld the power over life and 

death of all h is d escenda nts . In a case wh ere a certain man had,while 

h unting killed h is son wh o had committed adultery with h is stepmother , 

Emperor ~adrian caused h im to be deported to an island on the ground 

that h e had killed h im rat rier in a tricky way like a h ighway robber 
(187) 

t han by asserting h is right as a fatner . On t he other hand , a teac n -
(188) 

er was in h is right t o chastise h is pupil only moderately . 

Common law is in full agreement with the tanna i tic 
(189) 

in regard to a father as well as to a teacher . 

10 .If an authorized and practical p~ physician ad

ministers medicine,or performs a surgical operation wh ic n instead of 

curi ng k i lls t h e patient,the killing is excusable . 

Th ough t h is rule is not explicitly stated in the 

1'11ishna, i t necessarily follows from Aba Saul I s rule wh ich distinguishes 

between death as a consequence of an optional act and death as a result" 
(190) 

of a dutyful act ; ahd healing is obviously a duty . 

However,there is a clear statement in t n e Tosefta 
(191) 

that t ~e physician is to be exiled . This led some of t n e g reat me -

dieval rabbis to distinguish between a physician and a court ' s officer 

in regard to t he law of accidental h omicide1 without being able to ex-
(192) 

plain t h e reason for such a distinction . Yet a perusal of t h e To-

sefta s h ows. t hat t here is no distinction between a p~ysiciah and an 
(193) 

officer, and neither is there a difference between optional and 

dutiful acts in reference to t h e law of h omicide . In either case,th e 

killer is to be banished . 
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Hence by accepting the decision of the ~;ishna, which 

does differentiate between meritorious and optional acts,as the law, 

we must conclude that the accidental killing of a patient by his physi 

cian is excusable . 

Gowever,in regard to the law of injury,a distinction is 

made between moderate and great injury . If a physician while healing a 

patient injures him moderately,he is not liable . Eut if he causes him 
(194) 

great injury,he must pay . Again,another tannaitic passage makes 

a distinction between shogeg and mes id . In t l1e former case he is not 

liable,while in t he latter case he must payPas a precaution for the 
(195) 

general good,' ', 

It is obvious · that t ne term mesid does not mean here 

' intent ' to hurt t he patient,for in t h is case tne reason given 11 as a 

precaution for the general good1' would make no sense •~=ence, the two 

passages very likely mean one and the same th.'.:l.t if a physician over

steps the bounds of his duty to take chances wit"l the patient ' s 

~ealth ,he is liable . 

Likewise,in reference to homicide,the physician ' s 

act is occasionally designated as bemesid . It is stated in the ~ekilta ,J 
- - ----- (19~ 

t ~at though the physician slays bemesid, e does not slay wit1 guile . 

It is my opinion,therefore,t~at Aba 3aul ' s rule whiciv 

exonerates the physician can merely be applied in +· ..,.1e case wnere he 

causes the patient's death by a mistake of judgement,or by a similar 

act which is liable to happen during an operation . Eut in the event of 

crirr.inal carelessness,Aba Saul would ~old the ~~B4QR opinion t ~at the 

physician s~ould be banished . 

This view is in full agreement witn common law w~ich 

distinguishes between slight mistakes on the physician ' s part and ~ro 0 o 

ne~li~ence . In the first case, he is not liable,but in t~e latter case, 
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(197) 

he is guilty of manslaughter . 

11 . If one killed a man t h rough negligence and was 

ordered to escape into one of t h e cities of refuge,but just t hen t he 
(198) 

h igh priest d ied, h e wa~ excu s ed from eAile . This law may be ex-

p lained by t h e supposition t hat the term of his confinement begins 

from t h e time h e ~s convicted to be d eported . Therefore,if t he h igh 

priest d ies between the time of conviction and deportation,the cul

prit is looked upon Ras having f u lfilled t he requirements of the 

law,and h e is accordingly set free . 
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Chapter III 

~Tanslaughter 

.anslaughter at tannaitic law may be defined as tre unlawful 

killing of another with the exclusion of homicide committed directly 

and intentionally . It consists of voluntary and involuntary killings . 

Voluntary homicide is an intention._al but indirect killing as for in

stance in the case where one incites a dangerous beast against another 
(199) 

causing his death . Involuntary homicide consists in the killing of 

another without intention by doin~ some act negligently . It seems that 

t11e earlier tannaitic law which was codified in the Mishna did not dis

tin uish between negli~ent and gross- negligent homicides in regard to 

their punishment . According to t11e Mishna,there is no difference betwee,V 

one who falls from a ladder killing anott.er and one w'1.o t11rows a stone 

into a public domain causing deatr . In both cases the killer must es

cape into one of the cities of refuge and stay t11ere until the death 
(200) 

of the high priest . Though originally these cities might have been 

established for the protection of the slayer against the blood avenge~ 

at tannaitic law they were also looked upon as a penal institution . 'I'hi.6 

may be concluded from the prohibition to take ransom from a negligent ~ 
( 20 \ J 

killer to permit him to dwell in any other city than one of refuge, 

and from tr·.e wording in tr.e M.ishna that"he that was condemned to be 
(202) 

banished was sent back to his place . " 

But while the early law does not distinguish between A~ 

negligent( Jl✓ li)and gross nep:ligent~ ,;,,,r?,"\p)homicides,a distinction 

between them is clearly seen in t~e later tannaitic literature . Accor

ding to the later law,while the negligent killer is to be banished,t1e 

gross negligent must not be exiled . Thus,if a man did not know tnat 

there was a child in the cradle and he sat upon it killing the child, 
(203) 

he must be exiled . Is,however,he knew that there was a child int~ 
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the cradle and he sat upon i t killing t~e child,it is gross negli 
(204) 

a-ence,and he is not to be exiled . 

·~owever,the law does not specify the penalty of the 

gross negligent killer . According to Maimonides he is left to the dis
(205) 

cretion of the blood avenger . The reasoning of Maimonides is ob-

vious . There are three involuntary slayers . The misadventurous killer 

enjoys court ' s protection ever ywhere,the negligent,in the cities of 

refuge,and the gross negligent,nowhere . Yet law is not pure logic . Be-
~ 

sides tha1,,l-~he fact that such a regulation is neither recorded in tan-

naitic,nor in amoraic literature leaves opeh tr.e possibility that 
(206) 

burdened with the stigma of a killer, he was left to the punish-

ment of ~eaven . Heaven is also relied upon in the instance of t~e volun
(207) 

tary slayer . 
Thus , manslaughter is distinguished from murder by the 

absence-of the combination of directness and intenti on ; and from non

felonious homicide by the lack of circumstances excusing or justifying 

the killing . 
Now,this concept of manslaughter coincides only partly 

with that of Roman and English law systems . All three codes agree that 

homicide result i ng from a lav{_f'ul act negligently performed is neither 

excusable,nor does it amount to the crime of murder . But common law de

viates from the two other systems of law by making the degree of the 

crime depeendable upon the lawfulness or unlawfulness of the act occa-

sioning the killing . The same misadventurous slaying may be either ex

cusable,or manslaughter,or murder . If the act lawful by itself was per

formed in a lawful manner,the killing is excusable ; if the act was un

law:ful but not amourrting to felony,it is man slaughter;and if the act 
(208) 

was felonious,it is murder . 

In contrast witn this , Roman law does not condition 

the penalty for manslaughter upon the legal ty of the action causing t~ 
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killing . Likewise tannaitic law does not distinguish between law-

ful and unlawful acts though it does so between dutiful and undutiful 
(210) 

actions . 
On t h e ot~er hand,Roman and English jurists concur that 

no distinction can be made between direct and indirect killing s . At 

common law manslaugh ter is defined as t h e unlawful killing of anoth er 
(211) 

without malice, wh ereby ' malice ' is convertible with the Roman 

dolus and defined as ' evil intent '- t h ough t here is a sl i gh t disparity 
----- (212) 

between dolus and ' malice '. But t h e evil intent of an indirect Kil-

ler is not less evil t han t hat of a direct one . Hence,"He wh o lets loose 

a dang erous animal is responsible for death caused by such ani mal . If 

the misch ief was undesigned by t h e defendant,the offence is manslaughter1o1 
(213) 

if designed,murder . 11 Li kewise , Ulpianus says t hat it makes no dif-

ference whether one actually kills another,or is merely responsible 
(214) 

for h is death . 
Again,Roman and English jurists differ with t h e tan-

naitic in regard to h omicide upon sudden h eat of passions . According 

to t h e former a man being greatly provoked,immediately kills t h e ag

g ressor,though h e is not excusable , since t nere is no absolute necessi

ty for doing it, h e is neither arraigned for murder r as there is no 

previous malice . For t hat reason,if a man surprises another in t he act 

of adultery with h is wife and kills h i m, h e is not guilty of murder1 by 
(215) 

reason of provocation . On t he ott.er hand,under tannaitic law p ro-

vocation is no excuse for murder . Even in sel f - defence if one could save 

h imself by maiming h is o~ponent and h e p referred to kill h irn, be would 
(216) 

be guilty of murder . 
In t h e same way,t nere is d isagreement regar d i ng 

t he retribution f or mans l aughter . The Tanna i m know rrere l y of two 1u-

man 

t h e 

pe naltie s for mans l a ughter, depor t a tion to a c i t y 

d e a t n of t h e ~ i h i 
e g p r e s t, or d e a t ~ by t h e hand of 

of r e fuge until 

t h e b lood 
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(217) 

avenger . Contrary to tr..is,common law regards mabslaugbter as 11 the 

most elastic of crimes,for the de~rees of guilt which may accompany it 

extend from the verge of murder to tre verge of excusable homicide .'The 
(218) 

punishment is from a fine till penal servitude for life . 11 Tnis is 

in the spirit of Roman law where t~e rreasure of retribution was left 

to t1r e proconsuls, praetors, and n"agistra tes to deal wi tr: every case imJ 

dividually,and to asses its penalty accord.in~ to t1e de ree of ne~li -
(219) 

gence and tie circumstances . 

To sum up,all t~ree systems of law agree t1at t~ere are 

certain killings wnich are neither excusable,nor capital crir.es . rever

theless,t~ey differ with anot~er in reference to tee nature of these 

slayings and to tYJe forl'T) and measure of t1.eir penalties . 

A. Voluntary lanslaughter 

l . ifoluntary manslau hter is t,e unlawful intentional but 

indirect killin~ of anot~er . Its retribution is left to eaven;and its 

underlying principle seems to bet~ tone can not be nade responsible 

for the cri:re of murder when soFebody-, or somethin~ else has contribut 

ed to t1.at killing independently of his own action . Trus,if a man ing~~

cites a dog or a serpent against anotrer causin the otner man ' s death 1 

he is not guilty of murder . ~oreover ,if one actually forces the serpent 

to bite a human beine,-,it is the decision of the majority t.rat tne de

fendant has not made himself' guilty of a capital cri 1 e. . Juda'", however, 
(220) 

dissents . 
Int e former case the defendant is obviously the indirect 

cause of the other I s deat·1, and is consequently not punis1-1able by human 

1--:ands . In t:1.e latter case,however,R . Judah re ards him as ti-·1 e actual 

slayer,since by forcin~ t~e snake to bite,he at t_e same time forces 

it to discharge t e venom wrich kills,so t·~at the reptile is netting 

but a deadly weapon in the l1ands of toe rr.an . But t'1e sa, es predicate 

that it is in the power of trie snake to bite without dischar&ring poiso-W.. 
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The release of the poison is,t1erefore,an i ntent ional act on t~e part 

of t i1e serpent whicr, t hou~'-1 incited by t·1e defendant to anger ~~as the 
(221) 

f ree choice to kill or not to kill . 

2 . If a man pushed the ot,,,er into water or fire, and he could 

save bimself but he d i d not and d ied ,t~e former is not uilty of mur
(222) 

der. tvever t he l 'ess, Beaven will punish ,,_, im for causing the ot rier I s 
(223) 

deat11 . 
At common law in a case like t~is,court mus t inqvire in-

to the menta l and phys ica l conditions of toe victin .• If any person of 

similar mental and bodily qualities would bave saved himself,the vic
(224) 

tim and not t:re defendant would be responsible for ti1.e deat~. 

3 . If a man procures another to commit murder,the for
(225) 

mer is not guilty . Shama i, however, d issents . The Amoraim interpret 

the decision of t 'l.e ma jority t hat the defendant is not o;u il ty of t·1.e 
(226) 

heinous crime of murder, but he is punishable by Heaven. 

At Roman law,procurer,inciter,and actual perpetrator 
(227) 

of the crime are equally ~uilty before t he law . For a comparison 

with common law see above pages 1 . 2. 

4 . If one was assaulted by ten men,no matter whether by 

all together,or by one after anot '1.er,and was killed,t1.ey are all not 

p;uilty of murder . R. Judah ban Bet'"'era , however, holds that in t '1e latter 

case the last one is ~uilty of murder,since he has has tened b is deat1 , 

R. Johanan bases t he decision of t he majority upon a biblical passage 

according to wh ich two persons can not be guilty of murder for t he 
(228) 

killing of one person . 

At common law t heir degree of guilt depends upon 

t heir intent . If t hey assaulted h im on a former grudge of settled malice, 

and witl-i intent to kill,they are all guilty of murder . If,however,some 

of them assaulted him with intent to kill,and some with out intent,th e 
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(229 ) 

former are guilty of mur d er,and t he latter of manslaughter . 

Likewise,at Roman law t h ough it is explicitly stated 
(230) 

t 11.at t hey a re a ll equally guilt before t he law, we may safely con -• 

elude t hat each ' s penalty would d epend upon his i ntent,since under Ro
(231) 

man law man's intent is all decisive . 

5 . If one sees a man drowning ,or bein~ attacked by a wilcl 

beast,or robbers,and he d oes not attempt to save h i m, he trespasses t rie 

biblical command :" Thou shalt not stand idly by t fl. e blood of t hy neigh
(232) 

bor,"and he is consequently punishable by heaven . 

While tannaitic law is consistent it its regarding any 

' omission'' which may lead to man ' s death as a trespass wh ich requires 

Heavenly retribution,Roman law distinguishes between'' omissions11 of t n ose

wh o stand in an obligatory relation to t he victim and , of t hose wh o 

stand not . If a slave does not attempt to save h is master , or a sold ier 

his officer , or one member of t he family t he ot~er, he is guilty of mur

der . On t he other hand,a stran er has notfl. ing but a moral obligation to 
(233) 

sa:me another . 
At common law,there is t he following rule . When a respon-

sibility exclusively imposed on t he defendant is such t nat an omission 

in its performance is followed by t ne death of another,tne offence may 

be murder,or manslaughter 1 in accordance with t he defendant ' s intent . 

But t ~e omission to perform acts of mercy and humanity are not indict-
(234) 

able . 
6 . R. Nathan says t hat if one raises a noxious dog in his 

house, he trespasses t he biblical command : "T'lou shalt not brin blood 

upon t :b y h ouse ." This command is also applicable to t he maintaining of 
(235) 

a defective ladder . Similarly,one must not build a 'louse without 

a battlement for t he roof,and he must not dig a well,a pit,a d itch ,et 
(2 A6) 

cetera without securing it against an accdent . :t•1oreover, one must not' 

sell weapons to anyone who is liable to shed innocent blood wit 1 it . (231 
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B. Involuntary Manslaughter 

Involuntary manslaughter consists in t he unlawful killing 

of another without intention by doing some act negligently . Its penalty 

is banishment . It is stated in Scriptures t hat t he Jews were ordained 

to designate six cities for r efuge from t he blood avenger . The negli

gent killer shall flee or be deported into one of t hese cities to a 
(238) 

abide t here until t he death of t he h i gh priest . Th ough t h is rule 

is biblical,the sages pondered as to t he why of t h is ord inance . R. r- eir 

said : ''The killer sh ortened the life of man, and t he h i gh priest prolongs 

it . "Rabbi said: "The slayer defiles t he land and causes Providence to 

depart from man,and t he h i gh priest causes Providence to dwell among 

man . It is not right t hat 'le wn. o defiles t he land sh ould be in t he pre

sence of hi m wh o cau ses Providence( v;Je )to be among man on earth . ~239 

Another explanation is offered in t ne Palestinian Talmud t hat t he 

death of t he h i gh priest is an atonement for negligent homicide . The 

killer must ,therefore,be confined in a city of refuge until t he d eatn 
(240) 

of t '1.e b ig '1 priest will expiate nis guilt . 

l . Thus,if a man was rolling (the roof)with a roller 

and it fell on another killing h im,or if he was letting down a cas 

ket and it fell on ano~her killing h im,or if he was comi ng d own a 

ladder and he fell on anothe r causing his death , he must e s cape to one 

of t he designated cities . This is t '1.e g ene r al rule of t he law,any kil
(241) 

ling cau sed by way of descent i s pun ishable by banisnment . 

2 . If a butche r is chopping weat and he kills a man 

while raising t he hatc het be hind ni s shoulder,or W'1ile l owering it 

i n f ront of h im, t he killing is t :rn result of negligence, and he is to 

be . 1 d (242) e x i e • 

3 . If a ma n wa s chopp i ng wood ,and t he iron of t he ax 

slipped from t he hand le and killed a man,the sages say t hat he must 
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escape to one of t '1.e cities of refu~e,but 1~bbi dissents • 

• 
4 . If a man t 11.rew a stone into h is owb bac.Kyard killing a 

(244) 
men i,,r "h o ha d a rig.'1 t to enter, h e must be e x iled . ;:;i i milarly , if a man 

entered a carpenter 1 s s h op with. t he owner ' s permission , a nd a splinter 
(245) 

flew and killed h im,tl-:e carpenter is to be exiled . 

5 . If a man t h rew a stone i n to a publ ic place causing deat : , 

t e g oes i r to banishment . R . Zlie zer ben Jacob says t Dat if after t ne ~t g 

stone had left h is r and a nother person put out h is h eaci. (from a wird ow) 
( 246 ) 

a nd was killed by it,trie t h rower is exempt fro rr punish ment . 

Th e latter based h is opi n ion on t h e Bible wh ere it 

says t t-Lat if t h e iron slipped from t h e ax and found h is(th e wood C" OP-
(247) 

per 1 s)neig1bor causin~ 11. is death , 0 e is to be exiled . Th e expressio~~ 

11and found;1 i mplies t hat wh en t h e iron slipped frorr t '1.e ax, t h e victirr 

was already t h ere . It precludes,th erefore,froP1 banishment a case wt1 ere 
(248) 

t h e victim r as placed h i mself i n t ~e way of t ie mis s le . T~e und er-

lying principle of t ·-: is r·ule seems to be t na t one can not be exiled uh

less t he act can be construed as having meant ~eath from t he moment it 

began,for t 11at particular person wh o actually was killed . 

Yet t h e opinion of t ~e anonymous Tanna , w11.ic n must be re-
( 249) 

cognized as t h e accepted opinion of t 11. e Yishna1 is t hat t nere is 

no difference w~ether the victim has been t h ere at t h e beginning of 

the act,or h e has come iD t h e middle of t ~e act . He wh o hurls a deadly 

missle into a public domain causing deatn a oes into banis~ment . 

· owever , t ~e Amoraim were not satisfied with t h e way t h is 

law is p hrased in t rie fishna, s ince one wh o t h rows a stone into a pub

lic place is almost a deliberate offender wn o according to t neir opin

ion was not to be banish ea . R. Pape,therefore,explained U 1e , isl na by an 

instance wh ere one durin~ t 11 e d ay t 11.rows debris into a dunghill w1ich 
(250) 

people make use of at ni g~t time but rarely d uring t h e day . but tne 
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question and the answer in the Talmud are obviously based fun the later. 

law which destinguishes between negligence and gross- neglip-ence . Yet 

no vestige of such a distinction is foun& in the ~ishna . In any case of 

ne ligence,the killer is exiled . 

At Ro~an law,there was no difference whether the place 

was public or private . If anythinF was t h rown down or poured out from 

anywhere upon a place where persons were in t h e nabit of passin ,and 

it fell upon a free person kil l ing hirr,the thrower,or in case tLe same 

wastr:.nown, the party livinp.; there had to pay to the victim I s 11eirs 
(251) 

fifty ai.:.rei. 
At common law,the killing might be rnisadventurous,man

slaughter , and possibly murder,according to the amount of precaution 

he took to ensure that no one should be injured,and the necessity for 

such precautions . If he gave warning,and it was in a retired place w~ e F 

where persons were unlikely to be passing,it would be homicide by mis 

adventure,but in a crowded place,it might amount to manslaughter . ut, 

if it was in a crowded place,and he gave no warning,it mig"' t be rnur -
(252) 

der . 

6 . If one intended to fell a tree and struck a man killing 
( 253 

him,or the tree fell upon the man and killed him , he must be banished . 

Baul Lieberman finds except i on with the first in

stance of this law as it seems to disagree with Rabha ' s decision that 

if one intended to kill a child of non- viable birth and killed a child 
(254) 

of viable birth,he is not to be exiled . This decision has been ac-

cepted by one and all in spite of the fact that a premature child is ~ 
(255) 

regarded by the law like a piece of meat,or wood . 

_: ovJever,Rabl1a ' s decision nas been based on the later tan

naitic law which distinguishes between negligence and gross- negligence 

while in the :r,,,ishna and the Tosefta, it is merely stated that if one~-~ 



intended killing a beast and killed a man,or if he intended k illing a 

premature ch ild and killed a mature one,ect . , he is exempt from capital 
(256) 

punishment . Hence, t he law concerning t he killing of a man while in-• 

tending to fell a tree is not in opposition to t hat about the killi~g 

of a mature ch ild wh ile intendin~ to kill a premature one . In eith er 

case the killer is to be exiled . The same rule must also be applied to 

t he other involuntary killings wh ich t ~e Mishna exempts from cap ital 

punishment . 
At Roman law of tne early days of t h e Republic,tne killer 

would have to sacrifice a ram t o appease t he blood of t he.victim, 

while in t h e later days it was in the power of t he magistrate to punish 
( 257) 

h im with a limited fine,or to absolve h i m from guilt . 

Aga in,according tp common law,if t h e k,i;!,.;;i,_,iR felling of 

the tree was lawful,and done in a way g ood and prudent people usual
(25t:) 

ly do it,the killinp would be excusable . 

7.If durin a ball game ,one of t h e players accidentally 

h it with t h e ball another player or a bystander killing h im, h e is to 
(259) 

be exiled . 

In Rome during t h e later days of t he Republic and the 

days of the Empire . if t h e killer would be a ccused by a relative of 

t h e victim of recklessness during t h e garne,it would be left to judg e 

and jury to decide whether t h e act was misadventurous,or negligent,or 

wanton . In t h e first case,the actor would be exonerated,in t h e second, 

h e would be fined,and in t h e t h ird i ns tance, h e might be rele ated to 
(260) 

an i s land for a limited time . 

Under common law,injuries received at a ball game,or 

any other lawful game resulting in t he death of t ne person i njured , 
(261) 

d o not amount to any felony provided the act itself was lawful. 

8 . If a court officer while administering l ashes to a 
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culprit adds one lash to the number prescribed. by court,and t he cri
(262) 

minal dies,the officer must be banisfiled . 

Now,it is told in a Baraita that besides t he officer, 

t h ree judges participated in t he immediate procedure of flagellation . 

One recited certain scriptural verses,the second counted the strikest 
. (263) 

and the t h ird commanded t he officer before each strfu ke to strike . 

For t hat reason it is claimed in t he Talmud t hat a numerical error on 

t he part of the officer was i mpossible . His only error could consist in 

h is judgement about t he victim ' s ability to survive a n additional 

stroke administered on his own . But sucn j udgement would conflict with 

the better knowledge of t he experts wh o adjudged h i m one lash less than 

the officer struck , and h is act would be at least gross- negligent,an act 

wh ich precludes banishment . Rav Simi , therefore,concludes t hat t he law 

formulated above is only applicable i n case where t he judge erred in 
(264) 

counting . In t h is case though the judge is t he indirect cause of 

the killing ,the officer is banished in accordance with t he rule t lJ.at 

if t he actor is a responsible person, h e is under all circumstances 
(265) 

t he principal i n t he crime . 

owever , besides the fact t hat t he law in t he kishna d oes 

not distinguish between negligent and gros s - negligent homi~ides,there 

are two cases in t he Tosefta wh ich suggest t he possibility of t t e offi

cer ' s error i n judgement without being too careless about human life . 

It is recorded in t 1.e Tosefta t hat if t he experts e stimated t hat t ~e 

convict could bear twenty lashes, he sh ould receive merely eighteen,as 

the number must be d ivisible by t '1ree . There fore, if t he off icer gave 
(266 ) 

t i m HH nineteen , he must be exiled . A a i n ,i f t he experts estimated 

h i m to be able to bear only t hree l a s he s ,but a fter r ece iving t hem, he ~ 

is s t and i ng on h i s fee t full of healt 1. , and t ne off icer adds one on 1. i s 

own , and t he cul pri:b d ies, he i s to be exiled J 267) I bo~h t hese ca ses 
n I 
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there is room for t'-'1e officer to commit an error of judrement without 

anticipating the death of the victim . 

9 . If a blind man kills involuntarily,R . heir says,he mu 
( 268) . 

escape,but R. Judah says, he must not . 

r·ow, w'hereas in t rie J, ishna the different opinions are quo'b"

ed in the names of two individuals, in t1"e Tosefta and . ifX , t rie former 

opinion is ascribed to the sages,or respectively to an anonymous Tanna, 
(269) 

w~ose view is usually t ~e prevalent law . ~y acceptin~,t~erefore,rl . 

Joi-1anan I s rule tbat R. Judah I s uoint of view is always· prevalent agains-t' 
( 270) -

that of R. Jl,eir, one must car.elude t1,at t 'r.e compilers qf t re Tosef-

ta and Sifre disae::ree wit'" t 1.e J,:ishna concernin the status of t'-:e 

blind in reference to nesli~ent ~omicide . 

At Roman and common law,there is no distiction between 

the s~lnn; ah d t r e blind concerning t h e law of 'n omicide . 

10 . Th ere is no difference between a Jew killin a slave 

and vice versa in re17ard to nei:rli~ent 1-:..omicide . In any case t 0' e l{iller 
(271) 

must be banished . 

11 . A serr..i - proselyte( ;-:>£/J., ( )is banishe:i only if v:e 
(272) 

kills another semi- proselyte . r--____ z 
12 . If a mansl"' yer kills a ain in U 1 e city of refuge , .e 

must be transferred from one part of t·,e city to a.notber . 1: e may not be 

banished to another city,as he is forbidden to leave t "le city to wh ich 

he was banish ed for tbe former killin~ . If, r owever,a Levite w'o is a 

revular resident of one of the cities of refu e kills man,he must be 
( 273) 

bani shed to another ci tv of refu e . :Tevertr eless, it is a.sserted in .t 

the Toseft~ t~at if for some reason court ~as b nished h im to t ~e city 

of his permanent residence,he is protected aC,)ainst the blood avenN-
(274) 

er . .aimonides,however,interprets t ~ is rule as valid only in case 

~e killed outside of t hA city of his residence . ( 275) 
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13 . If one was convicted to be banisned at a time w:en there 

was no ~ i gh priest,or if one killed t~e h i3h priest,or if t he ~ig 'l. 

priest l:c i lled, he must stay in t J:le city of refug e until h is own 

deatr-i . 
(276) 

14 . In case a pupil is exiled,his teach er is to be exiled 
(277) 

with h im . R. Johanan adds to it t ha t if t he head of a colle~e is 
(278) 

banis~ed,the wh ole colle~e is b nished with h im . These rules of 

wi--i ic11. t h ere is no h int in the I' is '1na show on one side h ow far t '7 e law 

can g o w~en it is merely t h eory,and on the ot~er side the ~reat love 

of men like h . Jo"1anan for t h e study of t he Tora '1 . 

C. Involuntary ' omicide in Opposition to t he Law as Formu

lated in t h e i1 ishna 

l . If one did not know t hat t h ere was a ch ild in t h e cradle 

and h e sat upon it killing t h e cb ild,or be did not know t'riat there was 

a man in the well and h e t h rew a stone intot illine; h im, h e must be ex
(279) 

iled . On the oth er hand,if h e knew t hat t h ere was a ch ild in t h~ 

cradle and 'l. e sat upon it killing t h e ch ild,or h e knew trat triere was 

a '11.an in tc-0 e well and h e t r rew a stone into it killini;z: h im, '1.e is not 
(280) 

to be exiled . n. Isaac explains t '1.e law t l-;.a t in t ~e first case :1. e 

:' ad no reason to surmise t hat t h ere was a cn ild in t h e cradle,ect . : 

t h e h omicide was,t~erefore,plain negligence . But,the second rule refers 

to a case wh ere h e had reason to assume t ,1.at t h ere was a c f' ild in t ·1. e 

cradle,ect . ;th e homicide was,t ,,,, erefore,~ross- negli gence,a crime for 
(281) 

wh ich t h e penalty of deportation is not enough . 

2 . If t he officer of t h e court h it a man with t ~e permis 
(28 2) 

sion of court and killed ,.,, i 'TI ,'10 is to be e:l'iled . But,if h e did it 

wit~ out court ' s permission,he is not to be exiled . ( 283 ) Accordin to 
( 284) 

t ~e i ishna ,in t h e former case h e would not be exiled, wh ile in t ne 

latter instance, h e would be exiled . 

3 . Th ere are a few statements in a Barai ta preclud i '1.r;; 
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the killer fro~ banishment . But,it is not clear w1ether ~e was exempted 1 

because the killinp; was regarded. as mi sad venturous , or because t::-~e penal,... 

ty was too lenient for him,as the romicide was considered as sross- neg-

ligence . If one roldinf.7- a deadly weapon collided witr anotner man in a 

corner killinp: him,or if one intended to trrow a stone two cubits and 

it flew four cubits,or if one aimed 

turned into anot.,er direction causin 

tone direction and the stone 
(2d5 ) 

deat ,he is not to be eyiled . 

raimonides looked upon the first two cases as 7ross- ne,.,.li12:ence,and on 
(2bfi) 

t 1 e last one as misadventure . 

It is obvious that t~e latter two rules are not in t~e 

spirit of the ~isnna , for it is asserted there t1at if one was chopping 

wood and the iron slipped from tr.e handle killing a man, t 1e sa~es say 
(287) 

that he must be exiled, though the c~opper neit~er aimed at t~e 
(288) 

distance,nor at the direction where the iron landed . 
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Cl:apter IV 

Murder 

Since' ' murder' ' is obviously voluntary 1:.omicide, it nece
( 289, 

ssarily consists of t nree elements:an act, an intent,and., a result. 

The act is the physical pa.rt performed by the killer,as for instance 

the throwing of the stone;t· e result is the death of the person W"' O 

was hit by t he stone;and the intent embraces all the psychological fac 

tors iYL.-lTolved in t~e killing, n amely,the will to direct t~e act to a 

certain end,the desire to achievt trat end,and t~e foresight of the 

consequences of t~e act . 

At tr e same time,all jurists a~ree that the act per se 

is not punis~able,for they all acced that lunatics who do not know 
(290) 

what trey are doin~,are immune aFa.inst punishment . On the ot~er 

hand, the term 11intent1' is not satisfactory in defining one ' s cri'I'inal 

5uilt,since an intent may be ~ood or evil wile only an evil intent 

indicates tbe mens rea wrich is responsible for the cri11e . 

Therefore,thoug"h. the O'Tia!1 term dolus,the 'nglish, 11 ma

li ce af oreV-1 oup:ht ' 1, and the biblical, bearma mi~ht originally have 

meant to indicate special forms of viciousness of the mind,or the 

will,the terms later came to mean nothin~ else bu~ ' evil inten~' , 

namely,the intention to do w~at one knows to be criminal . 

Ievertheless,in the same way as t~e act by itself is 
(291) 

not puni s riable, so man ' s ' ' evil intent ner se" is not punitive . 

However,of the two elements,the physical and the mental, 

the Romans reco~nized the latter as the decisive one . Thus,Hadrian 

decreed that anyone who vrounded a man for the purpose of killing him, 
· (292) 

should be convicted of homicide . 

In opposition to tY1is,at common law the act is the deter

mining factor in the killing . If a person commits an act whic~ is in-
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trinsically likely to kill,and deatG results,even t r ough he had no 

intention to cause death,but merely injury or chastisement,it is mur 

d er. A~a in,where a person while committing or attempting to commit a 

felony,does an act involving danger to life,and in t he prosecution of 
(293) 

such intent undes~nedly kills a man,this is also murder. 

- -Jt - Cnlike .Roman and .t!.nglish jurists, e t he Tannaim 

insisted t hat the crime of murder depended on the full realization 

of both elements,the physical and t he mental . There can be no capital 

punishment for homicide unless one intended to kill a pwrson whose 

death is legally punitive by death,and he actually kills such a per

son,no matter whether the particular one he has desired to kill,or any 
(294) 

other one . This is the view of the anonymous Tanna, though some of 

the Tannaim teach that no capital crime has been committed unless 

the person whose death was comt emplated was the one wffio was actually 
(295) 

killed . Furthermore,the tannaitic jurists of the Hadrianic peri-

od required not only proof t hat the defendant knew t he facts surround 

ing his actions,but also that he realized that he was committing a 
(296) 

legal wrong punishable by death . 

From all said,it follows that at tannaitic law in 

order to convict one of t he heinous crime of murder four facts must 

be ascertained:one,that the death of the assaulted was due to the as

sault;two,that the defendant intended to kill a person whose killing 

was a capital crime;three,that he was cognizant of all the facts sur

rounding his actions,that he knew for instance that his life was not 

threatened by the assaulted,that tii.e same belonged to t he Jewish com

munity (Jv ">l' J J ) ; four, that he was aware of trespassing the law of ho-

micide and of t he consequences for its perpetrator. 

a)The first fact is ascertained by court with the help 

of witnesses and experts . The former testify as to the nature of the 
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weapons, as to the force the defendant apparently applied in wielding it 

as to the part of the body he assaulted,ect .; ( 297 )and court decides 

whether death was the consequence of the attack,or it was due to some 

condition of the deceased . This is the view of R . Akiba . Simon Hatimoni, 

' 

however,requires that court itself ~~d view the weapons . ( 29B) 

Hence, if the weapon was lost before the witnesses view-
(298) 

ed it,the defendant was freed . Again ,if he hit him with a stone, 

and the stone fell among stones,so that the witnesses were not able 

to decide which of the stones flad hit him ,then if the smallest stone 

of the pile was sufficient to kill him,the defendant is guilty ; other

wise,he is free,in accordance with the principle of mercy . <299 ) 

b)The second element of murder ,namely ,the killer ' s 

evil intent is ase ertained either by expression,or by implication.If 

one announces in the presence of witnesses that he is going to kill a 

Jewish person and he k ills such a person,there is no doubt that the 
(300) 

killing was intentional . Yet one ' s intent may also be inferred 

from the given facts,such as the act and the nature of the weapons . 

There is a rule in tannaitic criminal procedure that court must warn 
(301) 

the witnesses not to testify on a supposition . The sages comment 

upon it that even where the witnesses saw one man persuing another to 

a ruin,and they ran after them,and found the persuer with a sword in 

his hand from which blood was dripping while the murdered man was stilt 

writhing in agony,their testimony is invalid,since they had not seen 
(302) 

the actual killing . Nevertheless,while there is such a rule in re-

gard to the act which offers itself to the eye, the intent- vii th the ex

ception of one ' s announcing it-is necessarily inferential;and there is 

no rule at least in the hishna which requires more proof for one ' s in-

tent to kill than that based on inference . 
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-=owever , there must not be the slightest doubt as to the con

nection between the act and t~e intent,though there is one opinion at 

tannaitic law that regards a strong motive as sufficient evidence for 

one ' s evil design . Thus,it is stated in the Mishna that an enemy who 

killed the other apparently through negligen~e,does not go into exile . 

R. Jose ben Judah says that he must be put to death . R. Simon says that 

if there is evidence that he.had killed intentionally,he does not go 

into exile,but if there is some evidence to the contrary,he must be 
(303) 

bani shed . 
The basis of this argumentation is obvious . The anonymous 

Tanna holds t~e opinion that though the killing looked like an acci 

dent , the motive of hatred made it uncertain whetger the act was acci

dental or intentional . The defendant is,therefore,exempt from banish

ment as well as from the penalty of death . R. Jose be Judah,however , re-

gards the motive of hatred as conclusive proof of one ' s evil intent . 

The killer is, thefrore, to be arraisned for murder . R. Simon , on the otherv 

hand , presumes that of the acts which look like accidental ones,there 

are some which point with more probability towards accidental homicid.ll 

than ot:ters,but capital punishment requires more positive proof than 

merely a motive to commit the crime . 

Likewise,under Roman law the use of the instrument in~ 
( 304) 

dicates the intent . Mommsen cites Seneca that even if the weapon 

was not fit to kill1as in a case where the poison was spoiled and did 

no harm to the supposed victim,the defendant would be arraigned for 

murder,since it is reasonable to assume that he did not know that the 
(305) 

poison was harmless . 

Under common law,prior quarrels between the defendant 

and t:te deceased , preparations for homicide,tl:e use of a deadly wea:ron, 

are evidence for one ' s evil intent . Yet all tbe facts and circumstances 
must be considered together in order to decide whether the act was in-
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(306) 

t entional or accidenta l . 

c)Th ough t h e t h ird and t h e fourth elements of murder, 

namely,a knowledg e of t h e facts a s well as of t h e law are essential 

factors of one ' s mens rea, Roman and En glish jurists accept merely 

i gnorantia facti as a lenient factor in h omicide,but no, i gnorantia 

iuris . T3o7JTh e assumption is t hat every man is cognizant ~f-th;-L;~, 
or ought to be . 

On t h e other hand,tannaitic jurists of t h e Hadrianic 

period required t hat in order to secure a con~ iction for murder,proof 

had to be forth coming t hat t h e defendant knew not only t h e facts but 

also t h e law . Furth ermore,according to a statement in t h e Tosefta he 

could not be convicted unless before committing t h e crime h e had an-
(308) 

nounced h is willingness to die for it . R. Judah and R. Si mon held 

t h e opinion that he also must have known t h e kind of d eath prescribed 
(309) 

for t h e crime he was contemplating . 

?roof of h is knowledge of t h e g ravity of t h e crime and 

of h is willingness to suffer its legal consequences are establish ed 

t h rough witnesses wh o h ad warned t h e accused prior to the commission 
(310) 

of the crime, and had informed h im t hat his intended victim was a 

Jew , t hat h is killing was a capital crime,and t hat t h e defendant had 
(311) 

declared h is assent to die for h is deed . 

Yet it was not necessary t hat t h e same witnesses wh o tes

tified to t h e commission of t h e crime s h ould have forewarned h im . It 

sufficed t hat any man did t h e warning in t ~eir presence . R. Jose , howeve~ 
(312) I 

insisted t hat t h e witnesses sh ould forewarn h im . 

It is very likely t hat during t h e Second Commonwealth ,th e 

rule of t h e ' ' preliminary cautioning~was applied merely to t h e innumera

ble pure relig i ous laws wh ich t h e averag e man could hardly be aware 

of . In later years wh en t h e rule was only known by tradition,it was e x-
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tended to all criminal law including the law of homicide . 

At the same time,there is disagreement among Tannaim 

whether the 11forewarning' ' was an institution indispensable for a con

viction , or its only object was to prevent the condemnation of a person 

ignorant of the gravity of the offence he had committed . R. Jose ben Ju

dah asserts that in the case of a properly instructed man,preliminary 
. . ( 313) 

cautioning was not necassary in order to procure a conviction . 

In addition to ttis,the fact ttat he also claims that an enemy needs 
(314) 

no forewarning, indicates that according to him whenever there is 

no doubt as to one ' s intent and knowledge,no forewarning is needed . 

Nevertheless,the prevalent opinion is that a conviction to death de-
(315) 

pends upon the forewarning under all circumstances . 

Hence , it is obvious that if the Tannaim of that period 

had jurisdiction over life and death,capital punishment would become 

a rare event , for what normal person would commit murder in the pre

sence of witnesses while announcin~ his determination to die f cbr it? 

Yet,this does not mean that they favored murderers,and that t[;ey ac

tually advocated laws which against all principles of justice would 

allow known criminals to go free . This surely was not their intention . 

They were merely opposed to capital punishment,and desired to restrict 

it as much as possible . But they never intended to let loose dangerous 

killers upon the people . If one in spite of being forewarned t~ree 

times,refused to express his readiness to suffer the deatn penalty, 

he was to be imprisoned(probably for life)to live on frugal bread 
(316) 

and water of misery . Koreover,even if there were no witnesses at 

all to the commission of the crime,but all the evidence pointed to 

him as an intentional killer,he was to be secluded and fed on that 
(317) 

frugal bread and water . 

This all leads to the conclusion t ~at at tannaitic 
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law,murder as a capital crime occurs when the killing is done knowin~ 
(318) 

ly,wilfully,and unlawfully . 

The Victim 

Though the law of homocide embraces all men in one way 

or another ,murder as a capital crime occurs only if tt-e victim is a 
(319) 

ben berith,or is a 
-------- --(320) 

slave belonging to a ben berith, and is at least 

one day old known 
(322) 

born premature . 

---f52±-f- - , 
to be of mature birth,(7 --;J,,F'pr thirty days old 

This law partly 

and) 

agrees with English law according to 

which the killing of a child in its motber ' s womb is not murder,since 

murder must be of some 11in being: 1 ( 323 ) 

Persons Not Capable of Committing Crimes 

We have mentioned before t hat all jurists agree trat the act 

per se is not punishable . To constitute a crime against numan laws, 

there must be first a mens rea,and second an act consequent upon the 

mens rea . But where there is a defect of understanding,the mind does 

not gui~ the conduct . The act is not conditioned by the actor ' s free 

Choice,and he is consequently not responsible for it . 

l . The following are for t ha t reason not subjected to the 

penalties of the law of b omicide:the deaf and dumb ,the insane,and tl--ie 
(324) 

minor . In reqard to t ~e status of a minor,t~ere is a distiction be-

tween a girl and a boy . The form is a minor until t h e age of twelve 
(325) 

years and a day,the latter until t ~at of t c irteen and a day . 

2 . If one is sometimes insane,and sometimes sane,he is a~ 
(326 ) 

amenable to t he law r'or homicide committed during his lucid period . 
(327) 

3 .Drunkeness is no excuse for murder . 

under commo:r law,if evidence is produced that the defendant 

was sufferin~ from mental disease at t~e time of the act,or shortly be 

fore,or after,he is not responsible . ( 326 )Likewise,if be was so drunk 

t ,at ''le was unable to form an intent to kill, he can only be c'1ari;i.:ed wi Uv 
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(329) 

manslaughter . A~ain,in re~ard to minors,there is a 6 ildren Act 
(330) 

forbidding to sentence a person under t h e a~e of sixteen to death . 

4 . Eesides t ~ese,under tannaitic as well as under common 

l t i..-. k . . t b t d t t' 1 f ' . . d ( 3 -z l ) L · k · _aw, 1· e 1ng 1s no su jec e o ~e aw o· nomIDc1 e . 1 ewise ac -

cordin€ to Roman law,the h i gnest official of t ne state could not be 

brou ,ht to trial durins t h e time for which he was elected . f: ence a. ~dn~. 
(332) - , 

or an emperor elected for life was beyond trial and punishment . 
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Chapter V 

The Court 

l . Orsanization of tbe Court 

All cases of homicide were trier'l before a court composed of 

twenty three judF-;es . ( 333 ) At the read of t'-e court stood t<:.e presidin,.. 
(334) -

judge whose title was 11 t1·e <:reatest of t're jud es . 11 Besides t11e 

judges, eac'-: court ~ad two secretaries ( 335 ) and court officers . ( 33f~) 

There was one court in every imoortant city in Judea,and two courts in 
("37) 

Jerusalem . In fact any town wrich counted a male population of one 

hundred anr'l twenty souls,or more,had the rip;ht to establish suc.1 a 
(330) 

court . The main condition for its establis:C1ment was the findinp; of 

two eI!'inent sc1 olars able to expound ti:e Law , and twenty one capnhl 0 

(339) 
to follow their discussion . 

In ~ome since the tiTe of ~ulla there existed a 

s~ecial tribunal to try murder cases but not mansla.up:hter and acciden

tal ~omicide . ~ince each court tried only the cases fallin~ nder acer

tain leY for w:ich that particular court was established,the same tri 

bunAl covld not try ~urder and t·e lesser crimes of· omicide 1 cecause 

t~e former was orosecuted ~nder t~e Lex Corrtelia Je ~icariis W"ile t~e 

latter seemed to have been arrai ned sine lege . ((340) 

W~ereas t're latter were probafuly tried before a 

sin~le praetor,or ma istrate,the tribunal established to try murder 

was composed of jud e c1nd jury . Eut the jud e was not necessarily a 

learned. lawyer . Te was a man wl"o :ad served in most of t11.e iwnorto..:r.t 

offices of the ;::.tat'? v!i t 11 merit . And elected by t],-, 0 comi tia centur'iata 

as a praetor for one rear,11.e took over besides other duties also tne 
(341) 

presidentship of one of the courts . 

W~en the trib~nal for cases arraigned under the 

Lex Cor·1elia was establis'•ed,Sulla allowed onl~r sens1tors to sit in 
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juries . 5ut Aurelius Cotta transferred the privilege or duty of serv

in~ on jurtes to a mixed body of senators , equites , and tribuni aerarii , 

e also imposed on tre praetor urbanus tne task of making out a p;enera~ ... 

list of jurors drawn fro~ t~e three orders . This album judicum contaied 

tte names of the men of w·o~ tbe different courts summoned the jurymen 

durinh one year . Never t~el ess,since there were several courts in Rome, 

each praetor was supplied with a part of the names,whic~ was t~en re

duced by the process of challenKing by accuser and accused to t~e num

ber required by a statute . The number of the jurors was usually about 
(342) 

fifty . 
In Zngl nd all indictable offences may be tried before 

t~e ass i ze courts . At the "bead of sucb a court wrile in sess i on , stands 

a judge well versed in Law . i\Jow,if a person indicted,pleads not guilty 

before the jud~e , he i s tried by his peers consistinr of twelve repre -
(343) 

sentat ives of h i s countrymen . ~t t~e same tirne , in each county the 

s~eriff returns a list at ever assize of persons whom ha has summoned . 

From tr,is panel t0e court clerk calls twelve names, and prosecutor as 

well as defendant ~ave the ri~ht of chal lenging any of these jurors,if 
(344) 

they give a reason for the chAllen~e . 

Cn the otner nand,peers when accused of homicide are 

tried by~ eir noble peers . They are , t~us,arrai ned before the ouse of 

the Lords under the presidium of the Lord Chancellor,or tre Lord ie-h
(345) 

steward . 

2 . ualifications of the Jud es 

nder tannaitic law,those who would quslifv to try c~nital 
- . (34~)-

cases must have the qu9lifications of civil jud~ec ond more . :~ey 

must te wise,pious,huwble,of ood cnerecter,enjoyinIT t:e esteem of t~ei~ 
(347) (34b) 

fellow ~en, and Jews of 700d birth . t tne same time,they ou~~~ 

to be men w~o love the trut~,and are not desires of cai~ . It is,ttere~g 
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fore,desirable t~at t ey be wealt y before t·eir &ppointment &s j~dv
(349) 

es o 
It is also the requirement of tte juridical office t~at its 

holder srould bes rnpat etic toward his fellow mwn . ence,a eunuch,one 

who is chil~leGs , and a very old man must not be appointed to t~is of
(350) 

fice . ?or t~~t same reason if members of court saw the killing,t~eJ 

are disqualified to sit tri 0 l in t~is case,since the siqht of the deed 

. ,,, t t t 1 • ' t · t · t t t ( 3 51 ) ,. · ' · t mig urn· ~eir ~ears a~ains 1 s perpe ra or e LlKew1se, wo ene-

rries are not to sit on the same trial1 because cut of spite to each 
(352) 

ot~er tley mitt aisa ree wit" another . 15ain,the king is disqu 0 li -

. (353) 
fied fro_ tryin~ c-pital cases, because of his hi~h station that ~G 

forbids opposition ; hence his participation at a trial eight hamper 

justice . And., finallv all tros9 w1 o are disqualified s witnesses are 

likewise unfit s jud~es . 
( "3:A) 

AccordinIT to oman law,t~e jurors must be men ot subst~nc~ : 

senators,~ni-~ts,and periond w~o had been in char e of the ~t3te tr9a 

St;.ry . They must not be vouni;:,:,er tran V''ir·ty ye rs of ai:,:e, and must 1-.eve 

been born as noman citi 7 ens . vo limit of old ~~e w s set . ~ut if older 

t~an sixty,t~e summoned ad t~e ri3rt of refusinrr to serve as a j~ror . 

Cn the other 1and,on~ w! o had a crirrinal p st,or was ~nown as an enen~ 

or 0..2, G. 'T8ry ood friend of t'rie defenda'1t was disqualified as a jt ry-
(355) 

At com;"lon la1·:, one ma, serve as a juryman, if he is over twe'}v , 

ty years ~f age,is the owner of so~e oroperty,or of nether soLrce of 

income worth t least ten pounds a year,has never been convicted of 

an infamous offence,is no enemy. of the defendant,and is no kin of t~e 
(35f) 

s me . 

? . ~election of the J~o~es 

~here are two different descriptions as to the selection of 

jud~es in tannaitic liter~ture . In a Tosefta it is told tnat the Great 



( 

Sanhedrin sent messengers thro~~hout the country to examine men for 

the office of judge.t 1hoever was found to be wise,ect.{ms installed as 

magistrate in his own city . From there he was promoted to tbe court 

situated on the Temple ~ount,frow t~ere to the court whict was at t~e 
( 357) 

entrance of the Temple Court,and from there to tre Great Sanhedrin . 

In the ~is~na,however ,a different account of tbe selec

tion is qivan . T 1e jud-es sat in a nalf circle . And before them sat 

trree rows of scrolars . If it was necessary to ordain a nAw judge,one 

from the first row was ordained . One from the second then came and sat 

down in tl-"'e first row, one from t ~e third into the second!, anu:-;om 

the congregation was selected to take the last seat in t½e third 
(35b) 

row . btill another method for the appointment of a court member 

is reported in the Tosefta . If one of the disciples who sat in one of 

the rows arose during a capital trial and announced his intention to / 

plead in favor of the defendant,and he did it so affectively that he 

actually saved his life,he was ordained and appointed 
(359) 

ber of the court . The ordination was performed by 
..... -

permanent mem-

. (360)1 
three JudgeG . 

Now, since these two main accounts,the one in the Tosefta 

and the other in the Mishna are presented in a historic tone , they ap

pear to be based on facts , yet we have not enough evidence to be able 

to decide whether they refer to different periods in Jewish history, 

or to varied practices at one and the same period,since one method of 

selection not necessarily excludes the other . 

For a comparison with Roman and common law see above 

pages 58 . 59 . 

4 . The Court Ses sions 

The members of the court sat in a half circle,in order that 

they might see one another . Before them sat three rows of scholars of 

whom in case of need a new judge was appointed , and on botn sides of 

the court members 1stood two scribes . One wrote down the words of them 
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.. (361) 
conviction. 

The courts were in session every day of t h e week 
I 

except on Saturdays and h olidays . Josephus tells us t hat Caesar Au -

gustus wrote to t 11e g overnors of the provinces t hat t h e Jews s h ould 

~ave liberty to follow t heir own customs according to t h e law of t heir 

forefathers,and t hat t h ey sh ould not be obliged to appear in court on 

a Sabbath - day,or on t h e day of preparation b efore it,after t h e ninth 
(362) 

h our . Th is is in a g reement with t h e tannaitic law that neither a 
(363) 

trial,nor an execution is allowed on Saturdays and h olidays . 

In addition to t hat,th ey did not try capital cases on 

the eves of Saturdays and h olidays . Th e reason for t h is trad ition is nat 

specified in t h e !"iishna . It is merely stated t h ere t h at"one may be 

tried and acquitted on t h e same day,but he can not be tried and convic

ted on t h e same day . Consequently,one may not be tried on t h e eves of 

Satu rdays and h olidays . 11 Th is is explained in t h e Talmud as follows . If 

court was unable to find a nyth in in favor of an acquittal,the fate 

of t h e defendant was not yet final,since t h ere was t h e rule of p o s t 

p oning t h e verdict dror one night ( /; ,?'§> J\jh ) on wh ich court studmed t h e 

case and its law in t h e h ope of discovering a rule wh ich mi h t help 
( 364) 

to exonerate h im . But court held no session on a Saturda y . :~ence, 

if Friday were a trial day,th e verdict would have to ue postponed 

for bunday . Th is mi ght lead to a n inj u stice a s s ome of t h e judges woul~ 

forget s ome salient p oints t h ey had conceived during t h e trial wh ich 
( 365) 

could be decisive in forming t he ir decision . 

S . Zeitlin, h owever, g ives anoth er reason as to wh y t h e 

courts held n o sessions on t h e eves of Saturdays and h olidays . Bee

says : 11 Bince Saturdays and h olid ays were not court days,th e y would l::l,;;i, 

h ave to p ostp on e t h e verdict of guilty to t h e f ollowin _ d a ys . T~is was 

. t· f j t· d 11 itl : ':> 1 1)1 ·~ 366 ) against t h e J ewish con cep ion o us ice a n was ca e°!.k"?' 1 _ 
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Now,according to this t~e postponing of the verdict is 

called V (.:j'rj) i!JJ"I ,and it is supposed to be a ainst trie tannaitic sense 
(367) 

of justice . Yet , though this seems to be the opinion of R . Joseph too , 

the tannaitic conception of __ )1~,;:, _>!j, 1_refers to the postponing of 

the execution only . Trus,rt . Akiba says that the rebellious j~dge is not / 

executed by the court of his town . But after bein sentenced to death 

by it , he is taken to the Great Sanhedrin in Jerusalern,kept there in 

prison until the feast days,and executed on one of the feast days . R. 

Judah,however,maintains that the execution of the sentence can not be 

postponed because of )10-:J") 1!)1, ,-r..:;e must,therefore,be put to death im- / 
-------t3 ) 

mediately after trie verdict . Likewise,it is asserted in the Tal-

mud that there is no ), a,?) 11 /ri unless the verdict has already been 
(369) . -.r (370) ~ (371) 

pronounced . This is also the opinion of Rashi and Tosphoth . 

At aJl event3,it stands to reason that though court 

did not try capital cnses on the eves of baturdays and holidays,it as

sembled on those days to take the final vote for the verdict;and in 

the event of a conviction to superwise the execution on the s~me day 

because of the rule forbiddin~ its ~ostponin~ for the followin~ days . 

or if there were no court sessions on a Friday at all,there could be 

no trials on a Thursday either,since a sentence of guilty would have 

to be delayed till Sunday . 

1iowever,at nighttime there was no court session at 
(372) 

all. And even in the daytime court could not tryi more than one 

offender in the same session though the offenders were indicted un
(373) 

der t~e same law . Rav Chisda,however,interpreted this tannaitic 
(374) 

rule to apply merely to persons accused of different offences . 

Ap;ain,the trial was conducted in open court near the 

eates oft e city,or in the Temple alls for t~e sake of publicity; 

2nd in case of conviction,a t>erald preceded trie condemned rerson to 
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. C375) 
acquittal,he should co~e forward and plead for hi~. 

Likewise in Rome it was traditional to conduct t~e tri~ 
(376) 

els publicly,though this custom never became law. usually a tri-

bunal was erected in the marketplace.The praetor sat in a chair on a 

high platform with his advisors and assistants on high seats near him . 

Beneath the tribunal on benc~es placed on an elevation the jurors had 

their seats,w~ile the defendant,tte witnesses,and t~e public reclined 
(377) 

on benches arranged on the ground . 

The terms and sessions of tte court were regulated by 

law . In tte early days of the Republic the number of co~rt days wes 

small . \ it~ the ~rowth of the population nd t~e increase of crimes,Ro

man legislators raised the number of coutt days . Of course,all reli -
I 

giouse holidays as well as the days of the people ' s festivities re-

mained juridical vacation days . Likewise,no court sessions were held 9 

(378) 
at nighttime . 

under common law, all courts vested with auL:.ori ty to 

try homicide have t~eir sessions either in regular or in special terms . 

The former are fixed once and for all by law . The latter are called or 

appointed for a particular purpose by the legislature . But it may dele 

gate its power to the overnor of the State,to county commissioners 
(3 1 

appointed for that purpose,or to t~e judges who preside at the trials . 

The sessions are usually held in the daytime . But if tne.. 

presidins jud~e finds it convenient to hold some sessions in the nign -
(380) 

time,he may do it provided he announces it in open court . 

The places for the sessions are generally designated 

by constitutional or statuary provisions.Eut where a place for the g 
/ 

holding of a session is not prescribed by law,it may be held at the 

discretion of t,e Judge anywhere within his territorial jurisdictioh~dij 

j 



65 

5 . The Territorial Jurisdiction 

It is stated in Scripture that if an intentional killer 

escapes into one of t he eities of refuge ,the elders of his city must 

send and fetc r him from t h ere and deliver h im into t h e nand of the 
( (383) 

blood avenger . 382 )This passage cited in tannaitic law seems to 

indicate that no matter where t ~e killing took place,it is upon t t e 

judges of t h e city of t h e killer ' s residence to see to it that justic~ 

is done . ~a irnonides,however,maintains t ha t it is the court of the plac~ 
(384) 

wheree the crime was committed that delivers him to the avenger . 

Nevertheless,th is does not mean t hat the Tannaim limite~ 

t t e authority of the local courts to exercise jurisdiction over per-

sons livin~,or crimes committed in t Leir respective localities only . 

The :ishna merely describes t h e usual procedure . But , generally all 

courts of a Jewish State wh ich have jurisdiction over homicide,have 

authority to try and punish h omicides committed in t h e State as well 

as abroad . This is clearly seen in t h e following law . If a man was con

victed of murder by a Jewish court abroad,and the convict managed to 

escape to t h e i- oly Land, the verdict should be put aside and a new 

trial ordered,as the h oliness of the land might protect tim a gainst a 
(385) 

second conviction . Nevertteless , any court for wh ich two men testi -

fy t hat one was convicted by such and such a court in tre Jewish btate 1 

( 3b G) 
he is to be put to death with out a new trial and without extradition . 

In Rome at t ~e time oft e Empire,a criminal was 

extradited to t 11.e g overnor of t l,.e provi11.ce where he had committed t :.1e 
(387) 

crime for trial and punishment . h ornmsen,however,believes t hat in 

t he event of murder,th e province wh ere h e had killed,the province 

where he had residence,th e provim..ce wh ere the victi m had lived,and 

t he tribunal of t he city of Rome had concurrent jurisdiction whereby 

t he court wh ic ~ g ets h im first excludes t h e others frorr ~ t h e righ t of 
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administering justice in this case . 

In the United States,one state has no jurisdiction to 
(389) 

punish crimes committed in another state . In England,on the otherv 

( 390 )' 
hand,each criminal court has jurisdiction over t he whole country . 

6 . The Death Penalty 

Though tte Sanhedrin had t he power of inflictin~ four 
(391) 

kinds of death penalties, they could not inflict them deliberatelv-1 

since each crime had its penalty prescribed by l aw . The punishment 
(392) (393) 

for murder was be ~eading by tr:e sword . R. Judah,however,said 

t hat such a death would be too shameful;consequently the culprit ' s 
(394) 

h ead was placed on a block and chopped off with an ax . 

Nevertheless,if for any reason death by the sword could 

not be affected , he was killed with any kind of weapon and in any mode 
(395) 

of death . 

The right to try capital cases and to carry out the 

deatb prnalty is valid alse abroad as long as it is sanctioned in Is
(396) 

rael . But regarding the condition~ of this ri~ht t here are conflic -

ting statements . According to one statement court ' s authority to inflict 

t he death penalty depends on the existence of the Temple and its sac
(397) 

rificial services , wh ile according to another it also depends up-

on the Great Sanhedrin h olding its sessions in t he hall of hewn stone 
(398) 

in the Temple . 

Likewise,as to the actuality whether t he court of twen 

ty three had t h e power to sentence a man to death after Judea became a 

Roman province t here are contradictory declarations in Talmud . In a ~a

raita,it is alleged that t Qe Jews lost their right to rronounce sen

tence of death forty years before t he destruction of t he 1emple ~399 ) 

On the other hand,nav Joseph,rlav iyiar-,And t he school of Hezekiah as-
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sert that they lost it at the time the Temple was destroyed . 

In agreement with t h e later is the account of Jo

sephus that Titus in his appeal to t h e Jews to surrender reminded them 

of the Roman tolerance toward t h em,row the Romans had granted to the 

Jews the righ t to put to death any foreigner who passed beyond t he 
(401) 

limits of the Temple . 

It is,therefore,safe to agree with S . Zeitlin that 

what it was abolished swveral years before t h e destruction of the Tem

ple was t he right of t he political sanh edrin to inflict capital punish

ment for political crimes ; ( 40 2 )and it was done by the Homans . But t h e 

religious court had full jurisd i c t ion to try capital cases and to car

ry out executions until t he Temple was destroyed,and Judea ceased to 

be a Jewisb state . 

W'rereas tannaitic law does not distinQ"uish between 

the murder of a ki" and t ha t of a st r anger ,t~e Ro~ans have a lways 

kept apart parrici d ium froT ~omicid i um . Whatever originallv t Ge meanin 

of t he former term mi gh t have been,i~ the epublic a s well as in the 

~mpire it signifiea the k illinF of a _@PBRt near kin . _efore t e Car-

nelian law was enacted a parri cide used to be enclosed with some 
(403) 

noxious beasts i n a sack and drowned in t~e sea . :~e penalty for 
(404) 

1. omicide w s beheadinc; . under the Lex Cornelia de t icariis, in t \-ie 

last century of the Republ ic,t~e punistment for bot~ was a qualified 

deat~ sentence . If one was tound ~uilty of Murder,he was interdicted 

from fire and water . T~is meant t hat he h2d to ~urry ~w y from It9ly, 

for if be d i d not leave Italy,or if 0 fter he ad left,te ca~e bacK,he 
.( 405) 

was ceized and put to deat~ . 

,.",ra in, wh ile "ccord in-- to tP.nnai tic l2w t he unishme!lt 

for tte sa~e crime must be uniform for all t ~e Jews , homan l aw Jifferen

tiates between peraons of higher rank and between t hose of inferior 

rank . Si~ce Tiberius,denortatio~ to an isl~nd and t he confiscation of 



all property took the place of the interdictition from fire and wate~ 

If , ~owever , the killer was a man of inferior rank , he was punisted cani

tally by being thrown to wild beasts . ( 4o6 )Hevertheless,the distincti cn,/ 

between parricidi~m and "i1omicidium still -.eld true . Thus, _-adrian for -

bade those i~cluded in the order of Decurions to be punished capitally 
(407) 

unless they had killed one of their parents . 

under common law , the panalty for murder is death . In ~na 

land since time immemorial the form of deatb ras been ha~~in~ . Eut on 

Februarv sixteenth of 1956 , the Louse of Commons adopted an 2-mJtend

ment in favor of the abolition of capital punishment . ~ut the fate of 

t'1is amendment is still pendinrr upon the decision of t>ie _·ouse of tbe 
(403) 

Lords . Likewise ,in some states of t7e united States tbe death pe-

nalty ~as been supnlanted by life imprisonment . In most of the states,~ 

however ,it is sti l l death . In some of them, i t is inflicted by hanfin3 , 

in others , by electrocuti on,and in one,by lethal ~as . 

) 
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C"'apter n 

l.'T'-e Indictment 

Ttere is a difference between a system of crimina/ law 

whicr is accusRtori 1 in crracter and one w"'ich is inquisitorial . This 

difference may be expounded by comn rina the systems of law of our con -

cern witt eacr ot~er . 

In the early nd ~iddle Rom 0 n eDublic,if rri n was 

suspected 0f ravini;;- com~itted rr.urder,and it carPe to the knowledize of 

a ~c~istrate with j~riadiction over the case,no matter w .. etner he was 

informed by a private individual,or by otrer means,it was his duty to 

investi;:::ate the rr:2tter V·orou-'!hly,and to issue his decision . r o for:nal 

indictment was necessary . The infor~er did not becoma a party to t~e 

case . The magistrate had free b'lnd to arrest t be sus ect and to procee,L 

with the investi~ation on his own as he trought fit . If after investi

~atin~ the case,re decided for an acquitta l,tne matter was at PD end . 

If,rowever,he dec ided for a death sentence,the condemned could appeal 

to the comitia centuriata . The co~itia did not act as a hi~~er court 

wei3hinq the evidence for h is ~uilt or innocence,but as a s overei n 

power ravin- t ~e ri~ht of pardon . This can be concluded from t~e Ho

ratius legend . The Killing of his sister was recognized as murder ,the 

perpetrator was known . ~ever t heless ,the people pardoned him because of 
(409) 

t he victory b e had won and the patriotism h e had evinced . 

This system of justice was purely in• uisitorial in 

character . No pr ivate person initiated t he prosecution by presenting an 

official accusation before the judge . ~e ith er was t h ere an official in

dictment by a ~rand jury,or even by the magistrate h imself . ~ e plainly 

suspected a person of a crime,arrested him if necessary , investigated ~ 

the crime , and issued a decision . 
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contrasted with t h is inquisitorial system of criminal law is 

the accusatorial prevalent in t h e last century of t h e Republic. Since 

t h e Lex Cornelia de Sicariis was enacted and a permanent tribunal was 

established to try murder by praetor and jury,th e judg e ceased to be 

investig ator,prosecutor,and judg e in one person . Ee no long er acted on 

h is own in beg inning a criminal process . If t h ere was no private person 

willing to accuse t h e criminal before judge and jury,th e killer could 
(410) 

not be brought to trial . However,anyone could lodg e the name of a 

person whom he wish ed to accuse with t h e praetor ; and if t h e praetor 

t h ought t hat t h e accusation was leg itimate,he put t h e name down on t h • 

list for trial . This act of putting down t h e name on t h e list of per

sons for trial was the"indictment . "The accused person , however , was not 

arrested . He was merely informed of t h e indictment,and g iven a chance 

to escape from Italy in case of conviction . He was tried usually wh ile 

absent but presented by a jurist wh o acted in his defense;and the 

trial appeared like a contest between the private accuser and the ju

rist for the defense . The evidence was produced by the parties and not 

by the judge , though the accuser h ad the assistance of public officials 
(411) 

in collecting it . 

Like t h e later system of Roman justice,so is t h e tan

naitic decidedly accusatory . If t h ere was no p rivate accuser t h ere was 

no trial . Even if court itself saw t h e commission of the criminal act, 

t h ey could do noth ing more than to come as private persons and to ac -
(412) 

cuse the culprit before another court . However,wh ereas at Roman la\)(, 

t h e indictment was based on t h e accusation of one man,according to tan 

naitic law one could not be indicted unless accused by at least two 

men wh o t h emselves witnessed t h e crime . ( 4l 3 )The reason for it is ob-

vious . Whereas in Rome circumstantial evidence was sufficient for a 

conviction,tannait~c law relied on witnesses only . 

) 
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The general procedure for an indictment was,therefore,as 

follows . Two witnesses appeared before a court of twenty three,and 

accused a certain person of the crime of homicide . If the charge was 

of murder,court warned them not to base their denunciation on suppo

sition,or on hearsay,or on the testimony of other witnesses . It also 

admonished them that t h ey would be examined and cross examined;and 

tbat in case of a wrongful conviction,the blood of the executed and 

that of his posterity until the end of the world would cling to the 

witnesses . On the other hand,it also reminded them of their duty to 

bring tr-e guilty to justice,for it is written:" vlri. en the wicked perist , 
( 414) 

there is joyful shouting . " 

It is obvious that tbis address offered the accusers the 
I 

choice between withdrawa l from the accusation and between going a h ead 

with it . If they chose the latter course,the accused was"indicte " for 

court was bound now to place him on trial . -_ence, after the indictment, 

court ' s first act was to send officers to bring the indicted to court 

in order to secure his being at the trial;and in case of conviction 

to be able to speed h is execution . Though there is no special state

ment in tannaitic law that the criminal ' s presence was indispensable 

for his trial,th e Jewish sense of justice t hat t h e execution must im

mediately follow t he sentence,and tbe fact that it did not occur to 

t h e Sanhedrin to convict ·erod for t he murder of ezeKiah in h is ab-
(415) 

sence, indicate t ha t t nis was t he law . Likwwise,in t h e Talmud it 

is stated t hat a person could not be sentenced to death unless in h i s 
(416) 

presence . 

At the sam~ time,it was not absoluely necessary for an 

indictment that the victim of t ~e attack should have been dead lrea~~ 

If a ~an struck h is fellow,2nd court considered his injuries to be 

fatal,the assailant ld ~ 
cou we indicted for murder,since thou h t h e 
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victim ' s condition grew better for some ti~e , if it later tecame worse 

again and he died,the attacker was tried for murder . ( 4i 7 )In this case 

and in simi lar cases,ne was held in custody to await tte fate of his 
(418) 

victim . While under co~Ton law there is a time limitation of one 
(419) 

year and a day between tte attack and its resulting death, 

limitation is mentioned in tannaitic law . 

no such 

Apain,there is no difference under tannaitic law i~ t~e 
( 420) 

procedure of indictment betwee')I.JP.urder and manslau5rter . Of course, 

the version of admonition to tne witnesses differed in manslaughter 

from t~at in murder . Trat trere was a warning in the former instance 

may be concluded from t~e fact t~~t the witnesses were warned even in 
(421) 

civil cases . 

Now,w:bile under tannaitic as well as under Eoman law 

t~e rrocedure of indictment was simple indeed , it is quite complicated 

under common law . T~is complicat ion ~ is due to the dual character of 

its system of justice . en one hand,it is accusatory,since the duty of 

decidin~ t:re issue of guilty or not ~uilty is cast upon an impartial 

jury consistin~ of twelve private persons who base their dacision on 

evidence r,iven to them by witnesses for the prosecution and for tle 

defence . \lso tre indictment is usually presented by a grand jury COT

posed of a group of private people . en t~e ot~er rand , there are t~e 

coroners,the police , and t~e distrjct attorneys,in En~land representjng 

tee Crown,and in the nited States,the sovereign people a9;;ainst tGe 

individyal . On one hand, the defendant is warned dur i ng tr.e prelimi~ary 

investigation not to five 11imself away , while on tne otcer hand, all 

kinds of pressure are applied on rim to draw from him a confession of 

""Uil t . 
T~e following is t~e usual procedure of an indictment 

under common law . Tbe first step is t 1 t~ f o ay 1 e Pets before a maaistra t(l;, 
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This can be done by any person who i~ aware of ttem . If this is done 

in writin~ and upon oath,and if t h e charge i s murder,tte judge will 

issue a warrant for the arrest of tte a ccused . ~e is t~en brou ~ht be

fore a ma~istra te where he ,tbe witnesses,and a ll t~e otter ev idence 

are examined . The ma~istrate then considers whether t ~ere i s any j~sti

fication in committing the de fendant f or trial . In case of the pre -

sumption of a probability of h is guilt, h e sends h i m to pr is on to await 
( 422) 

trial . 
After t h is preliminary examination ,t~e prosecutor 

writes a 11 bill of indictment 11 and presents it before a g rand jury com

posed of not less t han twelve men who examine only t he evidence of 

t he prosecution ; and if at least twe lve men agree that the bill is a tP 
. ( 423) 

true b ill,th e defendant is 11 indicted . 11 

2 . The ~ualifications of t 1e Witnesses 

Since in t te tannaitic system of justice neitt er circum-
(424) (425) 

stantial evidence, nor a confession are admissible as proof 

for one ' s puilt,but t he whole trial is based upon t he testimony of 

witnesses,tr.eir qualifications are of utmost i mp ortance . Several clas

ses of people are , t h erefore , excluded from g iving testimony in capital 

cases,since t he ir qualifications are not g ood enough to regard t he ir 

testimony as reliable . T·•ey are as 
(426) (427) 

follows :women , slaves, 
(428 ) (429 ) 

minors, lunatics, mutes t h ough 
(431) (432) 

(430) 
they are not deafmutes, 

deaf persons, blind people, professional 5amblers,usurers, 

traders in t he produce of t t e sabbatical year,robbers,those wh o take 
- ,~~ (433) 

t h ings by force t hough 
(434) 

t hey pay t he ir value, tax collectors, 

tax farmers, those wh o violate an 

(437) (438) 
abased persons, hea thens, and 

t he laws of t he Torah, 
( 440) 

anyway . 

(439) 
or t hey do 

(435) (436) 
oa t .1 , 'l.erdsmen , self 

all t h ose wh o eitter do not kn ow 

know t tem and transgress t hem 
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Further, a plotting witness ( r;.~ .,' 1 ) is di squa.lif ied from 

giving evidence in any lawsuit . T~is is the view of R. Meir . R. Jose, 

however , maintains that this rule is valid provided he was made col

lusive in a case of capital punishment,but if in money matters,he 
( 441) 

remains eligible as a witness in capital cases . Nevertheless, 

though R. Johanan ' s rule generally prevails that in any legal ar~u

ment between R. Meir and R. Jose,the latter ' s point of view must pre

vail,it is proven in the Talmud that fl . Meir ' s opinion has been accep-
(442) 

ted in the ~ishna as the prevalent rule . 

Likewise,the following relatives of the defendant are 

unfit to give testimony:his father,brother,uncle,brother in law , step

father,father in law;they,their sons,and their sons in law,also the 

defendant ' s stepson . This law is valid provided they are related to 
(443) 

him at the time of the trial, or at the time of the commission 
(444) 

of the act . 

But,if a person witnessed a man committing murder to 

whom he later became related through marriage , and the relationship 

was severed , or if a normal person saw the commission of a crime who 

subsequently became demented and then normal again,his test~mony is 

valid . The rule is that the interval of one ' s ineli ibility as a 
(445) 

witness does not disqualify him for ever . 

Again ,if the two witnesses are related to each other, 
( 446) ~ 

their testimony is invalid . This has been explaied in the Tal -

mud that such persons run no risk of being punished as collusive 

witnesses,since according to the biblical law a kinsman should not 

suffer death by the testimony of the other,whi le in case of their 

being proven as plotting witnesses,the conviction of each one would 
( 447) 

indirectly be caused by the testimony of the other . For that 

same reason,it is maintained in the Talmud that the witnesses should 

J 
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(448) 

not be related to the judges either . 

Finally,the king is disqualified from bearing testimon~1 

because it is below his dignity to appear before court and to comply 
(449) 

with its rules . 

Unlike tannaitic,Roman and common law admit as evidenc.2,, 
(450) (451) 

besides witnesses, one ' s confession and circumstantial evi-
(452) 

dence . But it should be noticed that in these two systems of law, 

there is a cardinal distinction between" evidence 11 and 11 proof . 11 ..ti:vidence 

is merely a means to obtain proof of one ' s guilt . Hence , in English 

courts judges are averse to accept the prisoner ' s confession at the 

arraignment,and they advise him to retract it and to stand trial befor~ 

judge and jury , where other evidence might support or repudiate his Q G 

(453) 
confession . Likewise , Emperor Severus ordained that a confession 

should not be regarded as proof of guilt unless corroborated by other 
(454) 

evidence . 

This distinction between evidence and proof is ' the rea 

son for their admitting almost everyone as witness for and against the 

defendant,since'' from every witnesse ' s evidence whether true or false, 
(455) 

instructive inference may be drawn . " Yet,whereas common law admits 

everyone as a witness with the exception of lunatics and infants who 
(456) 

are not capable to distingui sh between fact and fancy, Roman law 
(457) 

disqualifies from giving testimony criminals , persons of bad re-
(458) (459) 

putation, children against their parents and vice versa . 

Again,while under tannaitic law a boy of t~irteen 
( 460) 

years of a~e is considered an adult, under common law an intelli-
( 461) 

gent infant is a qGalified witnesss ; and so is he under Roman law, 

but his testimony must be corroborated in both systems of law.(462) 

Similarly,under Roman law relatives such as a son 

in law,a father in law,a stepfather,a stepson,a cousin;they and their 
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The Trial 

• l . Cpenin~ of the Trial ..,ession 

Since ~n~er tannaitic law ttere was no provision for a ~rs

liminaty investiration,court opened for trial im~ediarely after the 

indictment and the securing of tne. presence of tGe indicted . The twen

ty three judges occupied their seats in a semicircle,with the two 

court cler~s on t1eir rir.ht nd t~eit left,one ready to record t~e 

evidence and the arvuments for an acquittal,and tLe other,for a con

viction . before t~em sat three rows of young scholars,and behind t~ese 

stood t~e defendant,the witnesses,the court officers,and the specta-
( 470) 

tors . 
Fhile tl-ie defendcint I s presence was absolutely l;.ecessary 

for t~e trial,so tjat if he did not come willinrly,he was brou ht 
(471) 

to court forcin~ly, t~e lew Assumed t~at the ~prearin~ of a wit-

ness before court and the ivin~ of t·e testimonv ou~nt to ~ea volu~

tarv act based on .is free will to contribute to the cause of jus-
• ( 472) 

t2-ce . 

At t~e sa~e time,it was t~e duty of t~e acc~sed to re
( 473) 

IT'"in standing all throu h trie trial . And he stood accordincr to 

Josephus in a subTissive manner,with his hair disheveled and in black 
( 474) 

~arrnent . Eut t~nneitic jurists i~ order to ~uard him against uos-

sible annoyance from the public nreferred bim to apnear in his usual 

attire,and to stand between the witnesses,so that the public should 
( 475) 

not know w1•ich of theT was t~e prisoner . 

As in Judea,so in rlorne the tric1ls were conducted pub

liclv . :·1e praetor sat in a chair on a high platform with his assist

ants and heralds near him . ~eneath t~e tribunal on benches placed on 

an elevation sat the jurors,while the defendant,the witnesses,and the 
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children,o freedman against his former master and vice versa,a client 

against his patron and vice versa are untrustworthy as witnesses ; and 

consequently can not be comrelled to ~ive testimony for or a~ainst 
(463) (4~4) 

the defendant . Likewise,wbile women are qualified to testify, 

sl 9 ves are believed only if t"lr)e ~J:lt j s no other wav to ascertain t'...,e 
( 4f: 5) 

truth . Also e frie11d,an 
( 46{) 

enemy of t~e defendant,and a poor man are 

to be ~istrusted . Eesidesthese , one witness is not sufficient for 
(4k7) 

a conviction . 

Ap:. in , .,oman and comIJ1on l2w in contrast witt tannaitic re 

ard two blood relatives as for instance fat~er and son,or two brot. e ~ 
(460) 

s fully aualified to testify in behalf of a stranfer . In addition 

to this,t~ere is a pecularity in tannaitic law whicb urobably ~ 9 s no 

p rellel in eny system of justice . If,nPmely,one of t~e witnesses was 

found to be a kinsman or disoualified,t~e whole set of witnesses evsn 
(4S9) 

if it consisted of a h~ndred persons became disqualified . 
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T:-.e Trial 

• l . Cpenin~ of the Trial ~ession 

Since und8r tanr..2i tic law t'rere was no pro-ri"'.ion fnr a y-re-

li~inaty investigRtion,court opened for trial immediarely after the 

indictment and the securing of t~e presence of t~e in~icted . The twen

ty three judges occupied t~eir seats in a semicircle,with t he two 

court clerks on t:eir ri h t and t t eit l3ft,one ready to record t~e 

evidence and the arfuments for an acquittal,and the other,for a con

viction . before t're~ sat three rows of youn~ scholars,and be~ind t ese 

stood t~e defendant,t11e witnesses,tbe court officers,and the specta-
( 470) 

tors . 
\'hile t11e defendant ' s presence was absolutely 1".ecessary 

for t ~e trial,so t j at if he did not come willin~ly,he was brou ht 
( 471) 

to court forcin~ly, the lew assumed t~at the pppearin~ of a wit-

1".ess before court and the givin;;:r of V'e testimon:1r oup-'lt to ce a volun

tarv act based on .is free will to contribute to the cause of jus-
~ ( 472) 

t2-ce . 

At the saTe time,it was t're duty of t,e qcc se~ to re
( 473) 

~~in stending all throu~h the trial . ADd he stood ~ccordinrr to 

Josephus in a sub~issive manner,with his hair disheveled and in black 
( 47 4) 

arment . Eut t nneitic jurists iD order to ~u~rd him a~ainst nos-

sible annoyance from t~e public referred him to apnear in his usual 

attire,and to stand between the witnesses,so that t~e pu½lic should 
( 475) 

not know w~ich of t hem was t~e nrisoner . 

As in Judea,so in Rome the trials were conducted pub

licly . ~he praetor sat in a chair on a ~igh platform with his assist

ants and heralds near him . Eeneath t~e tribunal on bencl.es placed on 

an elevation sat the jurors,while tne defendant,the witnesses,and the 

/ 
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( 476) 

public reclined on bencbes on tre cround . 

The defendant sat in a sub~issive manner,attired in fil;.

thy clothina,and wearing his f1air long and disreveled.\nd not only 

was it the accused alone who exhibited these tokens of mournin3,but 
,. 

also ~is relatives,clients,and friends;and not merely durin~ the tria 

but from t~e day of the indictment until Rfter t~e final judgement . 

For some reason,however,this custom was modified by a law in the firs t' 

century of trie Empire forbiddin~ all but the d efendant ' s close rela-
( 477) 

tives to observe this practice in public . 

ftgain,unlike tannaitic procedure,in Rome it was custo

mary to give the defendant at least ten days to prepare his defence . 

It is told that a few days before Cicero ' s term of office had expired, 

a certain J,~anli us was indicted before him on a charge of fraud . On his 

demanding several days for the preparation of his defence,he granted 

him only one day . This arroused the people ' s anger agaist him because 

it was customary for the praetor to grant the accused not less than 

ten days . ( 478 )on the other hand , the accuser was iven all the time he 

needed to prepare the case . Cicero tells in one of his orat i ons against 

Verres that the supporters of the latter in fear for Cicero as a prose -

cutor,tried to set up a rival prosecutor who requested only one 8un

dred and e i ght days for the preparation of the case instead of the 
( 479) 

one hundred and ten Cicero had asked . 

Another discrimination between accuser and accused wa" 

that the former had t½e right to enforce the appearing of the witnesse~ 
(480) 

before court,but not the latter . 

Roman law also differs with tannaitic ir regard to the 

presence of the accused during the trial . In Rome in the last centu

ry of the Republic,capital trials were often held in the absebce of 

the accused,so that if he was found guilty,he escaped death by going 

) 
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into exile . ~evertheless,under the &mpire when instead of the in-

terdiction from fire and water,the death penalty was actually execute~ 

the presence of the accused became a necessity . Pence , it was ordained 
(482) 

that no one should be convicted to death in his abseh ce . 

As in Rome and Judea , so in the countries trying under 
(483) 

common law,the trial takes place in open court . The judge sits 

on the bench,the twelve jurors in the jury- box . Facin~ them sit the 

prosecutors,the defence lawyers,and the defendant ; and behind them 

the public . The defendant ' s presence is absoluely necessary to the 
( 484) 

trial . .i::,ut " he must be brought to court without irons or any matter 

of shackles,or bonds,unless there be reason to believe that he will 
(485) 

attempt to escape,or be guilty o~ violence ." 

again,as in Rome,so in England and the united States 

of America the trial never takes place immediately after the indict

ment,because time is given to the defendant and the prosecutor to 

prepare the defence and the case . But in contrast with ~oman justice, 

no discrimination is made between the former and the latter in refe-
(486) 

rence to the length of tirnfL. Likewise , no preference is given to 

the one over t1e ot~er in regard to the enforcing of giving testimony . 

Summoned by the defence,or by the prosecution the witness must come be
( 4b7) 

fore court and testify under threat of arrest . 

2 . Examination of the Witnesses 

The actual procedure of the trial began with the exami

nation of the witnesses . The testimony was given standing( 4BS)in a lan-
(4b9) 

3uage understood by the judges without the help of an interpreter , 

by one witness after the other . For that reason,all the witnesses were 

dismissed from the courtroom with the exception of the most important 
(490) 

person among theill . 

Then the judges tested him by two kinds of questiono; 

l 
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qt.eries( v,..f.-,; j' A )arid cross- examinations( IJ))j'i -9'7> ) . 'lhe former consis 

ted of seven queries appl i cable to any crime , as they rel ated to the 

time and the place of the act ; and of a number of queries relevant to 

the particular offence charged with,as they referr ed t o the circum

stances under which the act had become a crime . The c ross- examination 

pertained to things which were indirectly connected with the offence . 

The seven queries were as follows : In what sabbath 

of years was the murder committed?In w~at sabbatical year?In what 

month?On what date of the month?Cn what day of the week?On wriat 11.ol,r? 
( 491) 

On what place? 

Even if the witness said , he killed him to- day , he 

was tested by these seven queries,in order to confuse and to ernbarras 

him,so that he mi ht retract r-iis accusatory testimony against the pri
(492) 

soner . 
Another advice to bewilder him was by ordering bim 

(493) 
to move from place to place during trP testimony . 

Besides the seven aueries , he was asked:Do you re 

cognizP the accused?Did you warn him?What was the nature of t~e weap

on r..e killed with ?On w::at spote of tr.e body did he strike?Which di 

rection was he facing at the time he struck?~id you know that the vie-

tim was a ben berith?Did he understand the warning and ae:ree-.1 to .J..ie 
('-$94) 

for his act?Did he strike immediately after the warning 1.., id 

you see at least one of the other witnesses at tte time you saw the 
(~95) 

killing? 
All the queries were vital to the testimony,as 

they determined the perso~s ir-volved in tre act , the act , the time,the 
(/J}9f:i) 

place,the intent,and the result of the act . 

gence,triere is quite a difference in point of law 

betwee!l. t11e queries and t"ie cross- e)<aminations . If to one of the for

mer a witness said,J:,e did not know,tre testimony became invalid,but 



81 

to one of the latter even if all witnesses said,they did not know,the 
( 497) 

testimony remained valid . Furthermore,even if t ~ere were a hun-

dred witnesses,and one of them said to a query,be did not know,the 
(498) 

whole testimony became untenable . 

However,if the witnesses contradicted one another,there 

was no difference between queries and cross- examinations;in all cases 
(499) 

they were disqualified . As in the former,so in t h is case,tnere 

is the pecularity of t he law that if one witness contradicts a hun
(500) 

dred,since he is disqualified,tbe others also are ineligible . 

Yet,if the witnesses disagreed on the date of t~e month 

in one day . Cne witness for instance said,the murder was committed on 

the second of the month,and the other said,it happened on the third, 

the testirrony held true,because one might have known that the month 
( 01) 

was intercalated,and the otr:er might not have known it . Similarly, 

if they disagreed in one hour,the testimony remained effective , because 
(502) 

people may err in one hour . 

Whereas there is disa~reement a~ong medieval rabbis 

as to whet~er all the queries were obligatory,or merely the first 

seven of t h em,while the others were rather indispensable to the in
(503) 

dictment, the number of the cross - examinations depended upon t~e 

judges ; and tte more a judge cross examined the witnesses,the more 

praisewortl'iy was he . At a trial of murder alleged to have been perpetra-

ted under a fig tree,the witnesses were asked to describe the stalks 
( 504) 

of the figs . 
After the examination,the witness was dismissed,and 

(505) 
not allowed to retract any part of the testimony . Then the second 

witness was called in and examined in the same way as t 1e first,and 

then t h e t h ird,and so on . If tren the case was not substantiated,be-

cause of disagreement amon~ tte witnesses,or because all the queries 
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were not a nswered in the a ffirmative,the defendant was released imme
( 506) 

diately . 
In Rome the trial be _an when t h e herald called t h e name1 

(507) 
of t h e jurymen,th e accused,and t h e accuser . After t hat t h e prose-

cutor opened t h e case for t h e prosecution with a speech to t h e jury . 

The speech was in t h e rule quite long ,for it not only stated t h e nature; 

of t h e charg e and of t h e evidence whic h will be iven in support of 

t h e char e,but it also described t b e life history of t h e accused,the 

facts leading up to and cu l minating in tr:e alleg ed crime , and t h e 
(508) 

trouble t b e prosecutor went t h rough in collecting t h ese facts . 

After t b e add ress of t h e prosecutor , t h e counsel for 

the defense made a speech hardly s h orter t han trat of his opponent in 

wh ich h e tried to refute t h e char es a gainst his client,and p romised 
(509) 

to support t h e refutation by evidence . 

Wh en t h e speec hes were concluded,a h erald summoned 
(510) 

t h e first witness on t h e tribum.al wh o after being sworn, g ave 

t h e testimony . If he was a man of rank,he gave it on t h e tribunal,b 

if h e was a plebeian, h e was sometimes taken to t h e centre of t h e 

forum,or to an otber p lace wh ere in t h e presence of judg e and jury, 

h e was cross- e xa mined und er torture ; and if he was a slave, h e was 
(511) 

generally questioned under b lows . 

Th e witness was examined by t b e party which had sum
(512) 

moned h im,and cross examined by t h e other party . Togeth er with 

t h e testimony,documents and all other objects supporting or refutin j 
(513 ) (511:/J 

t h e charg es were presented to court . . earsay was not accepted . 

On U 1e oth er hand, character witnesses for t h e accused were admis
( 515) 

sible . 
In t h e early days of t h e Republic as well as in t h e 

Empire,th e accused also was e xamined and cross e:samined,wh ile in ~ 

t b e last century of t h e Re pu b lic,he was not questioned,but h e had 
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the right to participate in the procedure by supporting or denying c~-
( ( 516) 

tain statement s of tbe witnesses as he tbought fit . Likewise, 

whereas in the early Republic and in the Empire,the praetor partici

pated in the cross- examinations of the witnesses,in tte last century 

of the Republic neither the praetor,nor a juror ~ad the right to 
(517) 

question a witness . And,since there were neither concluding 

speecbes, <5is)nor deliberations by the jury,because of the fear of 

being influenced one by the other, ( 5l 9 )the jurors stood up immediate
(520) 

ly after the ~xamination of the evidence to vote for a verdict . 

Under common law,the session opens with the arrival 

of the judge who opens court . <521 )The court clerk then calls the 

names of the twelve persons appearing on the jury panel,and they 

take seats in the jury- box ; and if there are no challenges against 
(522) 

them,they are sworn in . After that he reads the indictment to 

V",e jury and " gives the prisoner into their charge ." 
(523) 

As in Rome,so in England and the 0nited ~tates,the 

prosecutor opens the case with a speech to the jury stating the 

nature of the charge and of the evidence which will be brought for

ward to support that charge . After the speech the witnesses are usu

ally ordered to leave the courtroom with the excention of one who 

is summoned to the witness - boy/where a~ in home but not as in Ju

dea,he gives the testimony under oath d sittin~ . The witness for 

the prosecution is first exawined by the prosecutor . The questions 

m~st be relevRnt to the case and must not lead to the desired 

answers . Followin~ the examination is a cross- exaTination by the de -
(524) 

fense lawyer,and if necessary a reexamination by the prosecutor . 

~esides the defense and the prosecution,tre judge may question any 
(5251 

witness at any stare of tte rroceedin~s. 

gain,as in tannaitic and qO~R~ law,hearsay is 
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not accepted as evidence for t'·1e 

to the defendants character are 

(526) 
facts, but as in Rome witnesses 

('327) 
AdITJissible . 

Finelly,when t~e case for the prosecution is concluded, 

and if t' e defendant has no witnesses to watter of foct , he himself 

may ~ive evidence on oatri nd be cross ex'"mirie upon it . l''1e prosecuto'"v 

may ten ma:'t{e 8. seconds eec11. followed b an °ddress of rte defense 
(528) 

counsel . 
Eut,if t e defense i1tends to c 11 witnesses,tne ro -

cedure is si~ilqr to thot prectised in ,ome . T .. e defense,namely,onens 

by a speed ;andt:s conclusion tre wit .esses for the defense are 

called,examined,cross ex..,mined,and reexamined . ~ut,in contr st wit Ho 

man practice,the counsel for t~e defense and t~e nrosecutor make con

cludin speeches whereby t' e latter makes t~e finals eect whic~ ive~ 
(~29) 

tirn V"'e dv nta e of havina: t e lr-i st word wit' tre jur.,- o 

In concl sion of the finql speech,tGe jud e cu~s 
(53C, 

up t~e case to t~e jur ,..,nd t~ey retire to co~sider t~e verdict . 

3 . T· e Leliberation(tannaitic procedure co~tinued) 

Ifi tne s qte~ants of t.e witnesses were found to agree , 

the presiding Judge be an with t e defense by cp~ealin5 to tle ~embers 

of tr.e court to 9dvance ~r~ur,ents in fPVOr of t_e prisoner~5311 vourt 

then bear.. 1·rith t' e delibera io s . Trese deliberation<S were in t1--e 

form of ~1e~dings ..,nd decisions,since everv jud e wto exnressed qn 
( 53?) 

ODinion,furnished t~e ground for it 1whic· t~e clerks put on recor~ . 

t t e sane ti e,if one oft e jud("es ple 0 ded forte ~efence,•e w s 

r10t ..,llowed to cr.~n""e ris mine "'n' to ulead for t"e prosecution, 

thou h if he pleaded for tne latter, he wes permitted to l9ad and to 
( ( 533) 

vote fort' e former . 

er..ce, si..ce tre uleadinr.,. were often 0ecisive i1 t e 

forr in~ of (t·,e verdict, t°'"e junior j d es were asked to rive U·eir or i"}i\,-
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. ( S"34) 

ions first, · for s~ould t~e senior ju~~ea speak first,some oft e 

junior wembers mig~t yield to the point of view of the forTer without 

formina Rn opinion on t~eir OW:'1. . 

Like t~e j~d~es,anvone o t~e younr scholRrs of the three 

rows mictt participate in the deliberotions,provided he argued for the 
(535) 

defense. Likewise,the accused was admitted es a pleader on his own 
(530) 

behalf,if there w s some substance to his words . Tte witnesses,how-
(537J 

ever,were precluded fro~ Pr~uin~ for or against the defendant. 

Roman law differs with tannaitic1 os it ssumes that 

every juror has reached his decis ion on U-.e case d ring t, .. e : earing 
(53b) 

of the trial . Common 1 w,on the otter hand ,makes no such assump-

tion . Hence ,after tbe summing up by the jud e , the jurors deliberate 

toe;ether on a verdict,eitrier in t·~e jury- box,or in a convenient place 
(539) 

desig:-1.eted for v·.e purpose . The deliberation must be secret; and 
(540) 

the verdict must be arrived at by discussion and a reeT.ent . At 

the saTe time,there is no time limit for reac'lin the verdict . It may 

occasionally take a jury only a few minutes to agree upon a verdict, 
(541) 

and it may also take several days . Yet,in t~e latter case it is 

int• e discretion of the trial judge to discharge the jury,if after 
(542; 

sufficient and reasonable time an agreement can not be reacted . 

4 . Tne Verdict(tannaitic procedure continued) 

If the prisoner brougnt witnesses who refuted the testi

mony of the prosecutin~ witnesses,or if te adduced proof that the l 0 t 

ter had been disqualified fro~ the be~innin3 of the trial,or if court 

beca~e convinced t~rou~~ some of the p leadings trat he was innocent, 

he was acquitted on V'e same dey ancl set free immediately . Ct''!ervrise, 
( 543) 

court ad~ourned for the next dPy . Trer jud ,es tl en went 'lor1e in 

pairs;t ·ev ate but little,drank no wine t~e w~ole day,discussed the 

r.atter all night,and early in the mornin~ returned to court.T ose 
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J~dges who ~aa favor~d an °equittal the previous day repe"ted their 

statements from yesterday, st ey were not permitted to chanae t eir 

opinions,while those w~o had f" v ored conviction ~1~· t ~etr ct or not 
( 541J) 

retr".:lct their nrevious col"lclusions. In case one of t .ose who :1 d 

decl red him innocent erred in ~is words,the cle~k reminded ~im of 

bis previous ar uments . On v,e ot~e~ ~and,if one of t~ose who ~ad dec 

lared ~im ~uilty for~ot ~is previous argu~ents,he was not reminded of 
(S45) 

them . 
In sue~ a way,if all t~e members of tte court finally 

( S4t5) 
a reed on his innocence,he was at once set at liberty . Ct' erwise, 

t e•r voted orallv . 1.ver~rone announced his decisioY);'"'nd a 'l'!ljorjtv of 

01e was sufficient for an exculp tion,but a ~a~ority of two was ~ee~e i 

( 547) 
for conviction . • till tre "'!linimu:n of votes needed for acqui tt·-1 

(548, 
·,,as eleven . t t· 9 sa-e irre,if eleven fA ored acquittal , ele7en, 

conviction,and one was undecidea , or i eleven advocated acquittal,Pnd 

twelve,condem~ 0 tion,court added two youn~ scholars to participate in 
(549) 

t:-ie voting . l oreover,ever if twent two said,he was innocent,"nd 

one sai:i, re did not k~ovr, two sc ol,,,,..s Here r:idded to t' e number of the 

~embers of the court,since t~e · ndecided ~eTber was re~crde 

,,nd conseauently only twenty two ju~"es h~J acted in the finnl deli -
(i::;?C, 

ber tion . T~us,in case of necessity cotbt nig t increase its nur-

ber to seventy one whereby tis number was its limit . ence,if t~ere 

· ap:::--ened to be e, U--irty six a,...aist t>irty five for conviction, t ey be

~an q7ain wit~ tle deliberatio~s µ~til one cl"naed his mind and voted 
(551) 

for acouittPl . 

wes freed ~nyway . 

evPrt' eless,in tte event of a deadlock,tte prtsone~ 
(5·2) 

On t"e ot·~er h nd,if fot.·1dl i;-ruiltv,1-e was immedi'=lte -
(SS3) -

ly le~ forth tote execution . o resnit was r2nte even to 8 P~a 

( c:;54) 
pre~nant womqn u~less she was about to be delivered . Vet,a ver-

diet of aoom ~i~~t still be reversed byte s 0 me court,but a verdict 
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(55~) 

of acquittal could never be reversed . 

Whereas under tannaitic law,the votes were taken orall~ 

in nome since uul l a t:1e accused dee-ided w' et>rnr the vot i ng shoul d be 
( 556) 

orally and open , or secretly and in wri tin5 . If he chose the ora l 
(557) 

forT,the lot decided the order of the voters . :ut i n case of h i s 

preferr i ng to vote by bal lot , t":e order was of no mat ter . Every juror 

rece ived then a tabl et w~i ch had the l e tter 1 A' (bsol vo)on one side,and 

the letter ' C ' ( ondemno)on the ot~er side . Le wiped out one of t~em , cov

ered t~e other , and threw the tabl et i nto an urns standi ng on tte tri

bunal; and if h e bad form ed no opi n i on te ei ther wiped out bot h of 
(558) 

them or neith e r . The p r aetor then c ount ed the votes ; and i f be 

f ound a majority of at l east one f or convict i on , he pronounced h i m 
(559) 

~uil ty ; otberwise he acquitted h i m i mmediate ly . 

3ut unlike t annai t i c l aw wher eby a ve r d i ct of cond~mna

t ion could be rev ersed by the same court, a ccording to Roman law t h e 

fi nding by a jur y cou l d not b e modified by a ny one with t h e exception 
( 56 0) 

of t h e e mperor . Even wh ere t h e d ecision was based on a false sup-
(561) 

p o s ition ,alone t h e emperor had t h e right to annul it . 

Anoth er d istiction be tween t h e two systems of l a w l ay 

in regard to t h e time of e x ecution . In contra st with t a nnaitic ruling 

t hat t h e e xecution must follow immediately a fter t h e verd ict, Roman 

law left it to t h e discretion of t h e p r ae t or t o s e t t h e date of t h e 
(56 2) 

same . Sometimes,th e prisoner was s e ized a nd execu ted i mmedi a tely 
(563 ) 

a fter t h e pronouncing of t h e verd ict . But more often h e wa s h eld 

i n p rison for a long time ; and especially t h ose wh o were condemned to 
( 564) 

be t h rown to wild beasts were h eld unt i l t h e peop le ' s f e stivitie s . 
I n 

- DldP~ R8 t h e Empire, h owever, a respit was g r a nted t h e p risoner to appeal 
( 565 ) 

to t h e e mperor for me rcy . The only p ostp onment of e xecution sanc-

tioned b y law wa s t ha t of a p regnant woman until a fter d elivery {566) 
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under common law the procedure of arrivin~ at the verdict~ 

is similar to tannaitic and not to Roman,for the decision ~ust be 

reached by oral discussio1:, and a9:reement . Yet,unlike both systems of la\{/, 

common law demands an agreement of all the twelve jurymen on any ver

dict . Failure to achieve a-eneral accord results into a new trIDal by an-
( 567) 

other jury . 
Again,while in Roman tradition the nature of the answers 

It A II II II 

and C indicates that the verdict must comply with the indictment, 

under common law the jury ma. find the defendant fUilty of a lesser 

offense of the same nature,as for instance on a charge of murder t1ey 
(568) 

may find him uilty of mansla~ghter . 

Thus,if the jury agrees on a verdict of not guilty,he is 

discharged immediately,unless there is another indictment against 
( 569) 

him . If,however,they agree on guilty,and there is no reason for an 
(570) 

"arrest d>f judgement"tne judge pronounces sentence immediately . Ne -

vertheless,the execution must be postponed until after the decisions 

of the courts of appeals and the ~eads of the state . In England all t~e 

appeals are directed to tbe Court of Appeals,and its decision is 
( 571) 

final . Alone the Grown may commute the sentence by the exercise of 
(572) 

the royal prera ative of mercy . In the Lnited States ecery state 
( 573) 

supreme court acts as a court of apneals for that particular state. 

In the event of a rejection of the apneal by the state ' s court,the 

supreme court of the united States may review t~e case whereby its de
( 574) 

cision is final . The court of appeals may set aside the sentence, 
( 575) 

may order a new trial,or may confirm the original verdict . In the 

latter case,only the sovernor of the state,or the president of tre 
(576) 

united States may ~rant him a full or conditional pardon . 
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Chapter VIII 
.r 

A. The Execution 

When a sentence of death had been passed,the prisoner was 

led away to the place of execution,which was at some distance from 

the courthouse . The judges remained i n session,still debating the case 

and hoping for a reversion of sentence . For that reason,a flag- bearer 

was stationed at the entrance of t he court,and another man was mount

ed on a horse at a distance from where h e could see the signal of the 

flag ; and if one of the judges found an argument in favor of the pri 

soner,the flag- bearer waved the flag ,and the rider hastened and 
( 577) 

turned the procession back to the courthouse . 

Even,if the prisoner h imself said that he had something 

to say in his favor,he was returned even five times,provided it was 
( 578) 

reco~nized that his contention was not a mere subterfuge . 

At the same time,a ~erald went before the procession 

proclaiming: " 3u ch a one,the son of such a one,is -0'. 0ing forth to be 

decapitated,because he had committed murder . buc~ a one and such a 

one are witnesses against him . If anyone kn ows a reason as to why 

t h e sentence should not be executed,let him come forward and state 
. \ 579) 
it • I 

dhen t he convict was about ten cubits fro~ t he place of 

execution, h e was ex~orted to make a conf ssion of this crime as well 
(500) 

as of h is other sins . And, if he was too confused to enumerate 

:. is crimes and sins,he was tau i.1t to say:"I ay my death b e an c_tone
(581) 

ment for all my sins ."( 

After confession,he was given a cLp of wine and fran~

. incense to induce a st te of stupor in h im,so that he migGt not re

alize his painful end, 5o2) In t,1i s state, he was led to t:1e place of 

execut ion,ano delivered into the 1 ands of u,e blood avenger , w::o 
cr.opped off his llead wi tl1 a sword . ( 5d3) 
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Powever , if a murderer sentenced to die by decapitation 

became mixed up with criminals sentenced to another death- penalty, 

they were all executed by the more lenient death . By the sa~e prin

ciple of leniency,if the killer became mixed up among innocent per

sons,all of them were free . R. Judah,however,maintained tt.at trsey 
(584) 

were all imprisoned . 

Now , before describing the proceedings of the execution 

of a killer under Roman law,a word must be said about tt.e two differ

ent grades of an intentional killer . The Romans distinguished between 

homicide and parricide • .i3ut tr.e concept of parricide changed in the 

course of time . At the time of Pornpey,it embraced all relatives,in

cluding uncles,aunts,stepfathers,stepchildren,conjugals,parents- in-
(585) 

law,and patrons . But under Hadrian,it became confined to ances-
(586) 

tors only . 
T11us , the Romans distinguished in regard to the pro

cedure of the execution between a parricide and a homicide .During the 

time of the F.epublic,whenever the praetor decided that the execution 

should take place,and in the Empire after the emperor had rejected 

the appeal for mercy,a herald went througl:l the streets blowing a trorn

pet and calling the people to the tribunal . Now,if the culprit was a 

parricide , the praetor ascended the tribunal dressed in a converted 

toga as a sign of rnourning,and commanded the lictors to do their 
(51:37) 

work . The prisoner was then beaten with rods until they were 

stained with his blood . After that,he was sewed up in a sack with a 

dog,a cock,a viper , and an ape,and draged to the sea,if the sea was 
(588) 

near ; otherwise,he was thrown to the beasts . 

On the other hand,a homicide in the middle Republic was 
(589) 

beheaded, and under the Empire if he was a person of inferior 

. 1,s-r'tJ) 
rank , he was thrown to the beasts during the people ' s festiviti~~ 
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As in Judea and Rom~,so in ~ngland and the Dnited otates of 

America all executions used to take place in public,but in the late 

decades of the nineteenth century public execut ion s were abolished 

everywher . Sice then the executions have been taken place within the 

walls of the prison in the presence only of the sheriff,t~e warden, 

a cnaplain,a physician,tre near relatives of the prisoner,and some per 
(591) 

sons ~nvited by the sreriff . The modes of the death- penalty are de~-

cribed above on page sixty eight o 

b . The Burial 

Accordinp- to tannai tic law, the executed mi..,'rderer was bu-
( 592) 

ried before sunset . But he was not buried in his ancestral tomb 

among other Jews . There were two special burial places,one for those ex 

ecuted by stoning and burnini;;,and one for those,by decapitation and 

strangulation . Only when t"he body was completely decomposed~tre bones 
(593) 

were gathered and buried in his family burying place . 

The relatives of the executed were forbidden to observe 
( 594) 

open mourning ceremonies . This injunction included the preparation 
(595) 

of a meal of comfort for the near of kin of the executed . 

On that day whiln court was compelled to convict a man to 
(596) 

death,its members did not eat any food ; and it was customary trat 

the relatives of the executed came and ~reeted the judges and the wit

nesses to show that they rad no ill feeling against them and that 
(597) 

they approved the verdict . 

Lnder Roman law,tre parricide was thrown eitber into the 

sea,or to the beasts,while the tomicide was usually t~rown to the lat
(598) 

ter . 
On the other hand,under common law,the body of 

the offender is buried within the prison precincts,if it is not ~la~ 
(599) 

claimed by his relatives . 

C.The Property of the Offender 
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Under tannaitic law,the property of the offender descended 
(600) 

to his heirs . On the other hand,under Roman law,it was confiscate6\, 
(601) 

by the State. 

II 

Beast and Fowl Under the Law of Homicide 

Though beast and fowl were arraigned before a court of twen 

ty three,most of the rules pertaining to man were invalid for them.An 

animal could kill either unintentionally,or intentionally . In the for
(602) 

mer case,it was freed, while in the latter,it was condemned to 

die . But whereas man was decapitated,an animal was stoned . Again,man ' s 

verdict of vonviction must be delayed until the next day;and was pro

nounced at daytime , that of the animal was issued on the same day,and 

- it- mig~t-~9 pronounced also at nighttime . Wh oever pleaded for its ac

quittal was allowed to change his pleading in favor of a conviction; 

and even a disciple was admitted to ar ue not merely in favor of its 
(603) 

acquittal,but also in that of its conviction . 
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no proof ca::-i. be establisr1r--0" +' at t,,.,e crirr:e was co~:nitted inten35.iG 
tionally,as it is very likely that it ~as been done purposely . 
( . i -r-re ,,, •m ,; c:: 7 c:;) 

u ...... __ .1..A. .... "- • ,--·- , -

( 319) 1 el,:. , 21, 2C 

( 320) Jiddah , 5 , 3 

( 321) i oi'd . , 44b 

(322)Toc.Sh~b.,lS,7 
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( -z,03 \ to ' n IS riO,,, ~ T [:;,t::; 

- I )...,I ·P~ p ... V .u . ' ..... ' _, 

'-~24):r.iek., '21,14 

(3?5) it~ ,5," 

(326)~0s.Terumot,l,3 

( "7J)'7 I ; t j rl • ' 3 ' l 

(328) ten"'eri's C0:r..,IV,-r.:,-z, 

(329)ibid.,n. 0 S 

("33C)ihi'l., ~l 

(331) ~n~ •• 2, 0 ;oo . cit.,I,n.193 
I 

( 33' ) c 2:'li • , l, 4. ' er-e is a :::ta te'D.ent in tr.e sarne .. i s:.';.a t::-· ~ t the hie:h 

nriest is tried b 0 Poro the Gre~t Jaritedrtri consistirig of seventy 
one •~~~esr/';.d 1 t is t~e Jna';.y-b~s opinion of the AToraiM th::i,t 
. tis rule re 0 r::: to ::i.11 ca.ses 1-rrer1:: :-Ls life is i1;_•:ol•!e::!..(.:io.11i-. . 1c~ . 
18b)~.~eitlin,~owever,belt0 ves ttat t~e rule relates onl- to 1n~
-1-...,n,.,e~ w'~or" i-o ;-c-·,,,.,~,,~or'l f"\f' "" J'"\f'f~n'"'" ,.,,.,.,,.i·-n~t t 11·0 t" 0t" -or t'~e '"'\.-0,,•-- '- __,, r- _ -- l ""'-'-i.J-"""'- ..., (....l,.,, .., 1"--:' --'=- \.A, ... ~u 1 - _; .:.A, cr. 

T9Tnl 0 . ( J R, ro1 • -z,1, n . 33"5) This assertion seems to be ::;-..;.prorted by 
ti---e f'ollowin o.., r,, it.., cited and re j ecte·l b:· t ~e AT11oro.. im ~ If the 
hi,.,.' priest killed q person iritention8llr,he is killed ;if,uninte~
tion:111~,,1 e is 0 :·iled;and he trespasses po3i-'-j 1re and n°~"tive c0° 
,,.,....,'1drients.,qnfi ,,_ 0 i'"' lH:e ~ c0. rro11er in rr->for nc"" to .... 11_ ;;.. in"":;. 

( "'n·. 1 r ;1.,:1q(J(i(q51J(tbJ1>SJ) ,. ,")'l,,JIJ't~·'j)t)~j 'qJjJI QJ};) JJct,IJ J/q)' f"])J ) 
tut t~ere is "l,..o c~ot~or t"~~ 0 1t1,., reqdinr 1~ ic~ poAsi~l~ "f£~~ 
firms tvie amor'.lic poiyit of view. It reads, if t' e l1i.:rh Driest 
~illed ~ p 0 rs~n i~tentin11.ally,~e is killed;if,unintentionally, e 
is exiled to o~e of tbe cities of refu~e . lf he trespasse: nosi 
ti'.re,"10,,.o.tive,or otuer co ..,..,'ld':".17'1.tP, '9 is lLre A C0"11J'OI'er i11 "11 
t":inr-'"'. ( -)2·-i' • !OS.' L 'l: .GTr)I 1-:rll 'i)nt jt]~iiJj?V q1~J1 0.1JJj'>) ,.A/cj-'~ lF1.1 f,1) 

.L·)~ (J~6\iv.J fc/5) ,,v J.i}9p-;, f3 ')Ii FIJ fitl"J\ /cI'J,Slli RJ ~1 J)ir.N (..J ,?1 
I'1 "ldnitio11 to t'·"t,t' ,-, "lrrJor2.ic allei:;o.tior.. i:-~j. fird so..,.,e co:::--fir-
":lation by the fact ti.1at t~e stater:ient: 11 ,..,e is liKe a coulT'e11.er 
in reo::ard. to all tl-iin,.,.s, 11 is also expressed. in ref'erence to the 
' · t' ' ' · · . + + • 1 d . ' t ( . b. d lJ. 0 ) ~lng, -0ur0 ne lS lmmune a ainsv urla an pUYllS3men. l l . , ,-

(334)Tos . c~n~.,9,l: 

(335)ibid.,4,3 

(336)ibi~ .,16b;Sif~A Deut . ,l~,18 

( 3 37) To s • '"ag . , 2 , 9 ; ...,anh . , 88b 

(338)ibid. ,l,S 

(339)ibid . ,Tos . 8,l 

(340)see supra,p.26 

( 1_41):----,rafre0.rLt, ,~,.,,1otpq E·-,.,h H'unf'ter Ab ' ' tt - -~ Uv .. ,- ---- SCrlill • 
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(343)0utlines of CrimiP-G.1 Law,p . 472 

(344) .ibid . ,p . 475 

(345)loc . cit . 
- - --.Qi~. 

( 346) Jj_dda~, ri, 4 
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( 350) Tos . Sanh . , 7, 5; 36b;. or . , 1, 4 

(35l)Tos . Mak . ,3 
---( 352) 0anr~., 29a 

(353)ibid . ,2,l 
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(354) 1 idduh,6,4 
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( 356) Cutlines of Cri :IJ.irial Lavr, p. 475 

( 3 57 ) To s • Sanh • , 7 , 1 ; To s • ,_ ~g • , 2 , 9 ; S'-~e k. To G • , 3 , 27 

( 3 58) Sanh • , 4, 4 

(359)ibid . ,Tos . ,9,3 

(360)ibid.~l,l;l3b 

(36l) S~nh . ,4,3 

(362)Antiquities,16,6,2 

· (363)Betza,5,2; Iek,35 ,3 

(364)3anh.,5,1;1os.,9,l 

(365)ibid. ,55a . 
--~-

(366)J R. (1.pr.194l)p.336 f 
( 367 )N . K. , 14b 

(368) Sanh . ,ll,4;Tos.,ll,7 

(369.)ibid.,35a 

(370)1oc . 



( 371) Sanh. , 89a 

(372)ibid . ,4,l 

(373)ibid . ,6,4;Tos . ,7,2 

( 37 4) ibid . , 46a 

( 37 5) ibid . , 6, 1 

(376)Strafrecht,p . 359 

( 377)1b1d: ~pp: 360 . 361 ----
(378)ibid . ,pp . 362- 65 ----
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(379)corpus Juris ~Courti; 219 . 245 

(380)ibid . ,sec . 256 

(1 3l)ibid ., sec . 264 

(R82 )Deut .~9 , ll . 12 
, ( 83)Mak . ,2,6 

( 84)r,ishneh Torah,.ozeach,5,7 ; 

(385)Tos . Sanh . ,~,ll;hak . ,7b 

( 386) l,1ak., 1, 10 

(387)Dig . 48,2,22 :Alterius provinciae reus apud eos accusat~r et damna
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(388)Strafrec~t , p . 358 
----------(389)Corpus Juris;briminal La~! sec . 195 

(39o)ibid . ,sec . 183 

( 3 91 ) San r.. • , 7 , 1 

(392)ibid ., 9,l 

(393)ibid . ,7,3 

( 394) loc . 

· ( 395) ibid ., 45b 

( 396 )~·c,k., 1, 10 

( ( 397) .:.a>ih . , 52b 
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p . 126: ccording to t~e latter,bot~ are needed:the Great -anhed
rin rolding its sessions in the Temple,and t~e sacrificial ser
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(399)Yer.Sanh.,l,1;7,2 
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(40l)Jewish war,6 , 2,4 
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(404)':itrachan- Duvhison,l--roblems of the Homan CrimJnal Law, Vol . I,23 
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(407)ibid . ,48,19,l~: adrianus eos,qui in nu~ero decurionum essent,ca-

---- pite puniri Droribuit,nisi si qui parente• occidissent . 
(408)The ~conornist,Julr 14,1956 · · 

(409)~tlrefrecht,pp . ~~9-4+ 155- 67 

(410)C1c . pro 3ex . R0zcio,20,56:noc 0 ns,nisi accusatur fuerit,cond9mnatLr 
------- ----------- non potest . 

(411)~trsfrecht,pp . 339- 47 

(412)1os . Mak ., 3 , 7;12a 

( 413) So.nh., 4, 5 

(414)loc . cit . 

(415)~ntiq~1ties,; IV,Chap . 9 

(41h) canh., 79b 

-( 417) ibid . , 9, l 

(4le-)Me1c. ,21,19 

(419) tepten ' s · com . ,IV , 47 

· ( 4~0) 1'os . Sanh .. , 7, 3 ; T os .1-'o.k . , 3, 7 

(42l}Sanh.,3,6 

( 422) .Step .. en ' s Com. ·, Ii/, Chap . 20 

(423)ibid . ,C::bop . 2l;Outlines of Criminal Law,p . 455 

(424)S nh . ,4,3;Tos.,8,3;~7b 

, (425)Tos.t.heb.,3,8 
- -

(426)ibid.,30a;Sifre Deut . ,19,17 

( 427 ) R. ! • , 1 , 8 

(428)ios-~anh.,S,ll;Ie~ •• ?O~ . As to the a~e of minor,see above p . 5S 
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(432)loc . cit . 

(433)San~ . ,3,3:Tos . ,5,5;25b 

(~ 34)lbc . _ay cqllectors and tax farmers were regarded as dishonest. 
(435)ibid . ,27:J. 
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( 4 37 ) :Kid • , 40b 

(43d)Tos.Sanh,;5 , 5 

( 439 )I es';, 491:t 

(440)..ek . ,23 , l:n . 1\Jatran,c.ccordinr, to t'r:e version of the Gaon of 
\Vilno . 

( 441 't ~ 1,-, 0 7 , ~ , ..,nn u • , ._ a 

( ~42) ibid . , 27b 

(443)ibid . ,3,4 

(444)ihid ., Tos . ,5,4 

(445)loc .; B. B. ,128e;Pr . ,18b 

(41.Jf:i)Sifr>e "::Jum.,35,23 
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that Vie statement in Sifre e:;,-presses t:1e view of the minori 
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(4~9)nasri in Sheb ., 3la 

(450)Di~ . 48,18,20 ; Gutl j nes of Criminal Law,p . 374 

(45l)C i c . pro Liz . ,I,2 ; Stephen ' s Com ., IV,389 

(452,Strafrecht , p . 442 ; 0utl i nes of Criminal Law,p . 334 

(453)Stephen ' s Com . ,IV,331 
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(454 )Di~ . 48 , 18,l,17:~ivus 0everus rescrirsit confessionPs rporum pro 
---- eyploriatis fascinorihus ~aberi non oportere,si ~u11° prob2 -

tio relizionem co5noscentis instruat . 
(455)cutlines of Criminal Law,p.374 

(456)ibid . ,pp . 374,375;4OO- 408 
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- - - i~dex esae postulareve pro~ibitur; 
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(46O)r1ada ~ ,5,S 

(45l)Outlines of Criminal Law , p . 375 
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. 0tepi.en I s :Jo . , p . 395 
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--- - nium dicere condemnata~ muliermam,collicitur eti~~ ~ulieres 

testimonii in h,dicio dicendi iu2 habere . 
(4~5)loc .~:~ervi respo~ci tune credendurn est,cum ali~ rrobatio ad er~ 

-- - enda~ veritatem non est . 
(466)ibid . ,2?,5,3,l:TPStium fides dilisenter exarninanda est . Iweoq~ 0 !~ 

rersona s,oru;: "'-"-:i;::loranda erunt in primis con.ditio eit.sque, 
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(4S7)ibid . ,48,18,2O:unius testi~onio non esse credenduw . 

(~SB,ibid . ,22,5,17:Pqter et filius .•• item duo frQtres ••• testes utrique 
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( 46 9)) ak. , 1, s· 

( 47O)Tos' • .:ianr . ,8,2 

( 471) see abOVP, p . 71 · r r t 
(472):)3.!1:" . ,4,5:, ~li f\J~jl;:? 'JJ IC, fo JC 
( 47 3) j_ bid . , Too . , 6, 3 

(474)~~tiruities,XIV,4 

(475)Tos.~anh . ,8,2 
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